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MEMORANDA. 


On  tlie  8rd  Aprils  188?^  it  was  notified  in  the  London  Oaaette 
that  Her  Majesty  had  directed  letters  patent  to  be  passed  under 
the  Great  Seal,  granting  the  dignity  of  a  Knight  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  unto  the  Hon.  Frederick 
Matthew  Darley,  Chief  Justice. 

On  the  19th  May,  1887,  and  by  virtue  of  the  '^  Supreme  Court 
Sixth  Judge  Act  of  1887,''  50  Vic.  No.  35,  Matthew  Henry 
Stephen,  Esq.,  Q.C.,  was  appointed  Sixth  Judge  of  the  Supreme 
Court,  to  take  precedence  next  after  his  Honour  Sir  Joseph  George 
Long  Innes,  Knt. 

On  the  12th  August,  1887,  George  Hibbert  DefiFell,  Esq., 
Chief  Commissioner  of  Insolvent  Estates,  received  a  commission 
to  act  as  Temporary  Judge  of  the  Supreme  Court,  under  the 
Act  51  Yic.  No.  12,  and  was  sworn  in  on  the  15th  August. 
That  Act  and  the  Commission  thereunder  were  enlarged  by  the 
Act  51  Vic.  No.  16.  These  powers  expired  on  the  29th  of 
December,  1887. 

On  the  17th  October,  1887,  the  Honourable  Sir  William 
Montagu  Manning,  Knt.,  Primary  Judge  in  Equity,  resigned. 

On  the  18th  October,  1887,  William  Owen,  Esq.,  Q.C,  was 
appointed  Chief  Judge  in  Equity. 

On  May  19th,  1887,  the  Hon.  W.  J.  Foster,  Esq.,  Q.C., 
resigned  the  office  of  Attorney-General. 

On  May  27,  1887,  B.  R.  Wise,  Esq.,  was  appointed  Attorney- 
General. 

On  Dec.  16th,  1887,  Francis  Edward  Rogers,  Esq.,  Charles 
Edward  Pilcher,  Esq.,  and  John  Henry  Want,  Esq.,  announced 
to  the  Court  that  they  had  been  appointed  Queen's  Counsel. 


ADDENDA  ET  GOBRIOENDA. 


Common  Law. 

Page  201 — line  eight  from  bottom — for  subsequent,  read 
subject. 

Page  304 — last  line  of  note — -for  wrongly,  read  wrongfully. 

Page  305 — first  line  of  note  —  after  instrument,  add  ''is 
fraudulently  or  wrongfully  retained,  he  may  summon  the  person 
to  whom  such  grant,  certificate  or  instrument '' 

Page  848 — ^line  22— for  Maney,  read  Massey. 


Vice- Admiralty. 
Page  4— line  three  from  bottom— delete  ''  f or.^ 
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nr  RB 

Common  J^^to  Jumbirtion, 

DURING  THE  FIRST  TERM,  1887. 


BOBOUGH  OF  EANDWICK  v.  COOPER.  i887. 


MumieipdUUes  Act  of  1867  (81  Vie.  No,  12),  s.  163— Private  property  tued  for       Feb,  14. 
public  pwrposee  exempt  from  ratet — Water  ewpply — Sydney  Corporation  Act  (48 
Vie,  No,  S),s.  142.  Faueett  J. 

and 
By  8. 163  of  81  Vic.  No.  12  "  land  the  property  of  Her  Majesty  and  unoccupied       Innea  J. 

or  used  or  reserved  or  veated  in  trustees  for  public  purposes  "  is  exempted  from 
liability  for  municipal  rates. 

The  defendant  owned  certain  land  which  was  occupied  by  the  municipal 
eouncO  of  Sydney  for  the  purposes  of  the  Sydney  water  supply. 

Held,  that  the  land  was  "  used  for  public  purposes  "  within  the  meaning  of 
8. 163  of  31  Vie.  No.  12,  and  was  therefore  not  ratable. 

7^  Borough  of  Paddington  v.  The  Municipal  Council  of  Sydney  (2N.S.W.  L.B. 
235)  followed. 

Motion  nisi  for  new  trial. 

Action  for  rates.  Ist  coant.  Tlie  plaintiffs  sued  the  defendant 
as  owner  and  occupier  of  certain  property  within  the  borough, 
being  ratable  property  within  the  meaning  of  the  Munidpalitiea 
Act  for  certain  general  and  special  rates.  2.  Common  count — 
The  particulars  showing  that  195Z.  were  claimed  for  lighting 
rates  on  566  acres  of  land  from  Feb.,  1880,  to  Feb.,  1886,  and 
2001.  for  general  rates  for  the  year  ending  Feb.,  1886. 

Plsas  :  1.  That  the  defendant  was  not  the  occupier  within  the 
meaning  of  the  Act;  but  the  said  land  was  occupied  by  the 
N.S.W.B.,  Vol.  Vm.,  Law.  4 
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1887.        muniJnpal  corporation  of  Sydney.     2.  To  that  part  of  the  second 


Borough  of  couqt^**^^!^^  claims  lighting  rates,  the  rates  were  special  rates 

^^^^^    xxL^er  the  165th  section  of  the  Act,  and  the  defendant's  said 

CoopxB.   ^  jpi^erty   did  not  derive  any  benefit   or  advantage  from   the 

.  '.fighting  or  from  any  work  relating  thereto.     3.  Never  indebted. 

•.  /.4.  The  property  was  not  ratable  property. 

"•..^  The  trial  took  place  on  the  14th  Dec,  before  his  Honour  Sir 

G.  Innea  and  a  jury  of  four. 

/'!/••  The  evidence    showed    that   the  land,  though    assessed    as 

*'*','  "unoccupied*^  land,  was  ''used**     by  the  Sydney  corporation 

for  the  purpose  of  the  water  supply ;  that  they  had  reservoirs 

'•]  and  a  dam,  but  no  hut  or  building  on  the  land.     It  was  also 

proved  that  the  defendant  had  appealed  from  the  rates  in  1885. 

The  original  proceedings,  dated  April  30,  1885,  and  signed  by 

the  magistrate,  were  admitted  in  evidence.     A  notice  of  appeal, 

as  to  the  rates  for  1886-7,  signed  by  the  defendant,  was  also 

admitted  in  evidence,  as  showing  that  the  defendant  admitted 

the  property  to  be  his.     The  plaintiffs  wore  nonsuited  on  the 

ground  that  the  property,  though  the  defendant  was  the  owner, 

was  not  ratable  property  within  the  meaning  of  section  163  of 

of  the  Municipalities  -4 c^  of  1867. 

Section  163  of  the  Municipalities  Act  of  1867  (31  Vic.  No.  12) 
enacts  : — All  lands,  houses,  &c within  any  munici- 
palities shall  be  ratable  property  within  the  meaning,  and  for  all 
the  purposes  of  this  Act,  save  as  is  next  hereinafter  excepted, 
that  is  to  say,  land  the  property  of  Her  Majesty,  and  unoccupied, 
or  used,  or  reserved,  or  vested  in  trustees  for  public  purposes .     .** 

G.  B.  Simpson,  Q.O.  {Browning  with  him),  for  the  plaintiffs, 
moved  for  a  rule  nisi  calling  upon  the  defendant  to  show  cause 
why  the  said  nonsuit  should  not  be  set  aside  and  a  new  trial 
granted  upon  the  following  grounds : — 1 .  Pursuant  to  leave 
reserved.  2.  That  his  Honour  the  learned  Judge  was,  it  is  sub- 
mitted, in  error  in  holding  that  the  defendant's  land,  in  respect 
of  which  the  rates  sued  for  were  levied,  was  not  ratable  property 
within  the  meaning  of  the  163rd  section  of  the  Municipalities  Act 
of  1867  (31  Vic.  No.  12).  3.  That  under  the  circumstances 
proved  at  the  trial,  his  Honour  ought  not  to  have  nonsuited  the 
plaintiffs, 


VOL.  vmj 


OASES  AT  LAW. 


O.  B.  Simpaon,  Q.O.     S.  168  only  exempts  "  land  the  property       ^^^^ 


of  Her  Majesty  and  unoccupied  or  used^  or  reserved,  or  vested  Bobouoh  of 
in  trustees  for  public  purposes.*^     These   words  must  be   read  ^, 

together.  Land  which  is  the  property  of  private  persons,  although  Coo^«»« 
used,  Ac.,  for  public  purposes,  is  not  exempt  from  rates.  Admits' 
ting,  on  the  authority  of  the  Borough  of  Paddington  v.  Municipal 
Council  of  Sydney  (1),  that  it  would  be  exempt  if  vested  in 
trustees  or  if  dedicated  or  reserved  under  s.  5  of  the  Grown  Lands 
Alienation  Act  of  1861,  the  land  in  question  being  neither  vested 
in  trustees  nor  dedicated  in  any  way  is  not  exempt.  In  the 
Sorough  of  Paddhigton  v.  Municipal  Council  of  Sydney  (1),  it 
-WBA  contended  that  the  words  of  sec.  163  must  be  read  as  though 
the  exceptions  were  restricted  to  lands  the  property  of  Her  Majesty. 
And  Sir  J.  Martin,  C.J.  (at  p.  238),  said  that,  ''  No  doubt  at 
first  sight  that  would  seem  to  be  the  proper  interpretation ;  but 
looking  at  the  whole  section,  it  is  plain  that  this  cannot  have 
been  the  intention  of  the  Legislature,  because  lands  vested  in 
trustees  for  public  purposes  are  not  lands  vested  in  Her  Majesty 
at  all.''  Applying  that  reasoning  to  the  present  case,  lands  '^used 
for  public  purposes''  may  obviously  be  the  property  of  Her 
Majesty.  Therefore,  that  case  does  not  preclude  me  from 
arguing  that  private  lands,  so  used,  are  not  exempt  from  rates. 
In  the  Borough  of  RandwicJe  v.  The  Mayor  of  Sydney  (2),  the 
land  in  question  had  been  declared  a  water  reserve  by  dedi- 
cation in  the  Government  Gazette,  The  land  is  not  used  by  the 
Sydney  corporation  under  the  powers  given  them  by  s.  142  of 
the  Sydney  Corporation  Act  (43  Vic.  No.  3)  (3). 


Paucktt,  J.     It  seems  to  me  that  this  case  is  governed  by  the    Fancett  J. 
Borough  of  Paddington  v.  The  Municipal  Council  of  Sydney  (1), 
and  though  the  exact  point  is  not  decided  there,  the  principle  is 
the  same.     It  appears  to  be  admitted  that  the  land  in  question 


(1)  2N.S.W.  L.B.236. 

(2)  2  N.S.W.  L.B.  236,  in  notis, 

(3)  43  Vic.  No.  3,  3.  142,  enacts  .— 
■<  TLe  oonneil  may  take  and  use  for  the 
parpose  of  such  water  supply,  aU  waters 
coUected,  flowinf;^  or  being  on  or  in  any 
gtream,  wateroonrse,.  swamp  or  other 

A 


source  of  water  in  the  neighbourhood 
of  the  said  Sydney  water  reserve,  and 
for  this  purpose  they  may  enter  and 
use  any  land,  and  make,  lay  and  carry 
out,  on,  through,  or  under  the  said 
land,  any  reservoirs,  channels,  pipes 
and  other  works." 

3 


1887. 
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has  been  used  by  the  corporation  of  Sydney  for  some  years.  Now 
^r!^d^ck'  ^®  ^^™®  ^  *^®  Sydney  Corporation  Act  (48  Vic.  No.  3).    [His 
«.  Honour  read  section  142  (8).]     It  is  admitted  that  they  used  the 

-  '     land  under  that  section^  and  made  reservoirs  and  laid  pipes. 

{^Simpson.  No^  your  Honour,  it  is  not  admitted  that  they  used 
the  land  under  the  section  at  all.  The  user  began  long  before 
that  section  was  passed.] 

That  may  be,  but  they  used  it  under  that  section  (the  148rd) 
of  the  Sydney  Corporation  Act,  according  to  your  own  admission, 
^    for  water  purposes. 

^Simpson.    I  do  not  admit  that  they  used  it  under  that  Act.] 

They  have  used  it  since  the  passing  of  the  Act. 

^Simpson.  Yes,  and  the  defendant  gets  2,000Z.  a  year  for  it, 
which  shows  that  the  corporation  do  not  use  it  under  that  section 
of  the  Act.] 

Mr.  Simpson  has  referred  several  times  to  the  opinion  of  the 
learned  Judge  who  tried  the  case,  and  has  suggested  that,  as  he 
is  sitting  to  hear  this  motion,  the  plaintiffs  will  not  have  the 
benefit  of  the  opinion  of  the  Full  Court.  For  my  part  I  cannot, 
and  I  never  could,  understand  why  a  Judge  should  not  be  able 
to  get  rid  of  any  bias  that  he  may  have  had  at  the  trial,  and 
come  to  consideration  of  the  case  on  motion  for  rule  nisi  as  if  he 
had  never  heard  of  it  before.  If  I  had  any  doubt  about  this 
case,  I  should  consent  to  a  rule  nisi  being  granted.  But  I 
have  no  hesitation  about  it.  The  land  has  been  used  by  the 
Sydney  corporation  for  the  purposes  of  the  water  supply.  That 
is  admitted.  They  had  authority  to  use  the  land,  and  the  only 
authority,  as  it  seems  to  me,  by  which  they  can  use  it,  is  that 
given  by  section  142  of  the  Sydney  Corporation  Act.  Therefore, 
they  must  have  used  it  under  that  section. 

Then  we  come  to  section  168  of  the  Municipalities  Act  of  1867 
(81  Yic.  No.  12).     [His  Honour  read  the  section.]     The  way  tp 


VOL.  Vm.]  OASES  AT  LAW.  5 

constme  tliat  section  is  as  if  the  words  were  '*  land  the  property       1887. 
of  Her  Majesty,"  and  ''  land  nnoccupied  or  nsed  or  reserved  for  Borough  of 
public  purposes/*  and  "  land  vested  in  trustees  for  public  pur-     ^^^^^^ 
poses/'    That  is  to  say,  land  the  property  of  Her  Majesty  is     Cooper. 
exempted ;  land  vested  in  trustees  for  public  purposes  is  also    ^*^**^**  **  • 
exempted  ;    and  land  used,   &c.,  for  public  purposes  is  also 
exempted.     It  has  been  most  properly  decided  in  the  case  of  The 
Borough  of  Paddington  v.  The  Mumcipal  Oouncil  of  Sydney  (1) 
that  the  words  ''the  property  of  Her  Majesty**  do  not  govern 
the  subsequent  words  of  the  section,  because  land  may  be  vested 
in  trustees  and  yet  not  be  "  the  property  of  Her  Majesty.**    The 
same  principle  applies  to  each  of  the  other  four  exemptions  which 
this  section  contains.     So  that  if  lands  are  used  for  public  pur- 
poses, or  reserved  for  public  purposes,  or  vested  in  trustees  for 
public  purposes,  they  are  exempt  from  the  payment  of  rates.    It 
seems  to  me,  therefore,  that  the  only  authority  for  the  use  of  the 
land  in  question  being  section  142  of  the  Sydney  Corporation 
Act^  this  land  was  used  for  public  purposes,  and  is  exempt.    The 
rule  must  be  refused.    As  to  the  point  about  the  payment  of  the 
2000Z.,  it  was  never  raised.     If  it  had  been  raised,  it  might  have 
altered  the  decision  of  the  Court ;  but  I  do  not  by  any  means 
say  it  would. 

Sib  O.  IiTNES,  J.    It  is  manifest  that  we  cannot  consider  this     ^f»f^  J- 
question  of  the  payment  of  2000Z.  a  year  by  the  Sydney  corpora- 
tion to  the  defendant  for  the  use  of  this  land.    Nothing  was 
said  at  the  trial  about  it,  and  Mr.  Simpson,  as  I  understood,  did 
not  rely  upon  it. 

I  concur  with  his  Honour  in  thinking  that  this  rule  musi  be . 
refused.    I  regret  that  his  Honour  the  Chief  Justice  is  prevented 
from  taking  part  in  the  judgment  of  the  Court,  because  he  was 
obunsel  in  the  case. 

It  is  true  that  I  ea[pressed  an  opinion  in  this  case  at  the  trial ; 
but  my  mind  is  always  perfectly  open  to  receive  impressions 
which  may  change  my  opinions.  It  is  said  that  he  who 
complies  against  his  will  is  of  the  same  opinion  still.  But  in  a 
matter  of  this  kind  a  Judge  has  no  ^'will**  to  surrender. 
I  am  sorry  that  the  matter  has  not  been  heard  before  two 
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1887.       Judges    coming   new  to    the    case.     I    should    have  had   no 

Borough  of  objection  to  grant  a  rule  if  I  thought  the  points  were  arguable^ 

^^  although  the   matter   has   been  fully   and  ingeniously   argued 

CooPBB.     -jjj   jjji,    Simpson.     I  thought  at  the   trial,  and  I  think  now, 

that   the   case    is    governed   by   the    case   of    the   Borough  of 

PadcUngton  v.  The  Municipal  Council  of  Sydney  (1),  and  that  that 

decision  really  precludes  further  argument. 

And  looking  at  the  words  of  section  163  of  the  Municipalities 
Act  of  1867,  it  is  clear  that  lands  used  for  public  purposes, 
whether  the  property  of  Her  Majesty  or  not,  are  exempt  from 
rates.  It  is  admitted  that  the  land  in  question  was  used  by  a 
public  body  for  a  public  purpose,  and  there  can  be  no  higher 
public  purpose  than  supplying  water  for  the  inhabitants  of 
Sydney.  Therefore  I  think  the  present  case  comes  within  the 
principle  of  the  decision  of  the  Borough  of  Paddington  v.  The 
Municipal  Council  of  Sydney  (1) ;  and  I  concur  with  the  views 
expressed  by  his  Honour  the  late  Chief  Justice  in  the  case. 

But  if  it  were  a  new  matter  altogether,  I  should  be  of  opinion 
that,  under  section  163  of  the  Municipalities  Act,  such  land  as 
this  would  be  exempt  from  rates. 

Bule  refused. 

Attorneys  for  plaintiffs  :  Shepherd  ^  Crossman. 


Feb.  16  4- 18.  JOHNSON  v.  PEITCHABD. 

Master  a/nd  servant— Implied  atbthority — Course  of  employment^^Negligmce  of 
Darley  C.J.  servant  lo^en  not  engaged  in  his  m<ister*s  business, 

Faucett  J. 

and  The  defendant  was  the  contractor  for  the  excavation  of  the  Bondi  sewer. 

Jnnes  J.  q  ^^  j^jg  business  manager,  whose  duties  it  was  to  attend  to  the  office  work, 
and  the  financial  arrangements.  C,  being  lame,  kept  a  horse  and  buggy  of  his 
own,  but  not  for  use  in  the  course  of  his  employment.  The  defendant,  being 
temporarily  absent,  left  0.  in  charge  of  the  works,  with  the  additional  duties  of 
giving  orders  to  the  men  and  supplying  them  with  material.  During  the 
defendant's  absence,  0.  used  the  defendant's  horse  and  buggy,  without  his 
knowledge  or  consent.  One  evening,  C,  while  so  using  the  defendant's  horse 
and  buggy,  after  calling  at  the  works  to  see  what  was  going  on>  was  on  his  way 
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home  when  he  met  a  friend,  with  whom  he  turned  back  and  drove  to  a  public-         1887. 
house.     While  they  were  ingide,  the  horse  bolted  and  injured  the  plaintiff.  Johnson 

Heldf  that,  even  assuming  that  C.  had  the  defendant's  implied  authority  to   _       ^- 

PkIT'CHAILD 

use  his  hone  and  buggy,  he  was  not  at  the  time  of  the  accident  in  any  sense 
osrrying  out  the  defendant's  employment ;  and  that  therefore  the  defendant 
was  not  liable  for  C.'e  negligence. 

District  Oouet  Appeal. 

Plaint  to  recover  damages  for  injuries  sustained  by  the 
plaintifiE  through  the  negligence  of  one  Chaplin^  the  defendant's 
servant^  in  the  management  of  a  horse  and  buggy  of  the 
defendant. 

Defence^  that  Chaplin  was  not  defendant's  servant  at  the  time 
of  the  accident ;  secondly^  that  if  he  were  a  servant^  he  was  not 
at  the  time  transacting  business  for  the  defendant ;  thirdly^ 
contributory  negligence. 

At  the  trials  on  the  10th  November,  before  Mr.  District  Court 
Judge  Dowling,  without  a  jury,  it  appeared  that  the  plaintiff,  a 
child  seven  years  of  age,  had  been  knocked  down  and  injured  by 
a  horse  and  buggy  belonging  to  the  defendant,  which  had  been 
left  by  Chaplin  unattended  in  the  public  street.  While  Chaplin 
was  in  a  public-house,  the  horse  was  frightened,  and  bolted. 

The  defendant  was  the  contractor  {or  the  Bondi  sewer  works. 
He  was  called  on  behalf  of  the  plaintiff,  and  allowed  to  be 
treated  as  an  adverse  witness.  His  evidence  was  to  the  following 
effect: — Chaplin  was  his  ''manager,"  and  had  charge  of  his 
office  and  books,  but  had  no  outdoor  employment.  He  went 
about  the  works,  which  extended  over  two  miles  in  length,  not 
according  to  exact  instructions,  but  with  defendant's  knowledge. 
Chaplin  had  given  orders  to  the  men  with  his  knowledge,  and 
had  gone  about  the  works  with  him  (defendant)  for  two  years. 
Chaplin,  being  lame^  had  a  horse  and  buggy  of  his  own,  which 
he  kept  at  his  private  house,  paying  for  the  feed  himself;  it 
was  not  kept  for  use  in  the  defendant's  business.  Though  lame, 
he  could  get  about  on  foot  by  the  aid  of  irons,  which  he  wore. 
He  had  no  authority  to  use  defendant's  horse  or  buggy. 
Defendant  went  to  New  Zealand,  and  was  away  when  the 
accident  happened.  He  left  Chaplin  as  manager  in  his  absence. 
His  principal  duties  were  to  attend  to  the  office  and  the  finances, 
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1887.  and  lie  would  have  to  give  orders  to  the  men  and  supply  them 
Johnson  with  material.  He  left  a  horse  and  buggy  behind.  Chaplin  did 
Pbitchasd  ^^^  ^^®  them  with  his  knowledge  or  consent  or  by  his  authority. 
If  Chaplin  took  a  cab,  defendant  did  not  pay  for  it. 

Chaplin  said  he  received  lOZ.  a  week  as  manager  of  works- 
He  had  a  horse  and  buggj-^  of  his  own,  which  he  kept  at  his 
private  residence.  He  paid  defendant  10«.  a  week  for  horse- 
feed.  His  horse  had  been  injured  and  his  buggy  smashed  after 
the  defendant's  departure  to  New  Zealand,  and  he  used  the 
defendant's  horse  and  buggy.  On  the  day  of  the  accident  in 
question  he  had  called  at  the  works  to  see  what  was  doing. 
The  public-house  was  not  on  his  way  home.  He  was  going 
home  from  the  works  when  he  met  a  friend,  turned  back,  and 
''adjourned"  to  the  public-house  with  him.  He  put  up  the 
buggy  just  opposite  the  public-house  (not  at  the  door),  and 
opposite  to  a  shaft  (part  of  the  defendant's  works).  [This  shaft 
was  sunk  for  the  purposes  of  excavation,  and  it  appeared  that 
the  horse  was  frightened  by  some  of  the  excavated  stones  rolling 
down.]  Cross-examined :  He  used  the  buggy  for  his  own 
convenience.  His  duty  was  to  superintend  the  office  work  and 
the  financial  part  of  the  concern.  The  defendant  had  no  control 
over  witness's  movements  when  in  a  buggy.  At  the  time  of  the 
accident  (about  6  p.m.)  he  was  not  engaged  on  the  defendant's 
business. 

Collier,  a  horse-driver  in  the  employ  of  the  defendant,  said  he 
had  seen  Chaplin  about  the  works  nearly  every  day,  and  some- 
times as  late  as  7  p.m.  The  men  worked  in  day  and  night 
shifts. 

Evidence  having  been  given  in  proof  of  the  accident,  and  the 
nature  of  the  injuries  sustained  by  the  child, 

O.  B,  Bimpson  moved  for  a  nonsuit^  on  the  ground  that 
Chaplin,  when  the  accident  happened,  was  not  on  his  master's 
business;  that  he  had  done  his  day's  work  and  then  turned 
back  and  gone  on  his  own  business.  [The  authorities  cited 
will  be  found  in  the  report  of  the  arguments  on  the  rule.] 

The  learned  District  Court  Judge  ruled: — "First.  That 
there  was  ample  evidence  before  him,  regarding  the  lameness  of 
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Mp.  Chaplin  and  the  length  of  the  works,  that  defendant  had  1^*7. 
impliedly  allowed  Mr.  Chaplin  to  use  a  buggy  and  horse  for  Johnson 
despatch  of  Chaplin's  work  as  manager  to  defendant,  especially  pmtchabd. 
during  his  absence  in  New  Zealand,  it  would  be  immaterial, 
therefore,  whether  the  buggy  and  horse  were  the  defendant's  or 
any  other  person's.  Secondly.  That  there  was  ample  evidence 
of  negligence  in  Chaplin  leaving  the  horse  and  buggy  as 
admitted  by  Chaplin  and  proved  by  independent  witnesses. 
Thirdly.  That  there  was  no  contributory  negligence  on  the 
part  of  the  child,  for  the  evidence  proved,  beyond  a  doubt,  that 
when  the  accident  happened  the  child  was  on  the  pathway^ 
^here  none,  whether  an  adult  or  child,  could  anticipate  a  buggy 
-would  come.*'  The  Judge  said  "  the  only  difficulty  he  had  in 
deciding  was  whether  Mr.  Chaplin  was  on  the  defendant's 
business  when  the  accident  happened.  The  defendant  allowed 
Chaplin  to  use  a  horse  and  buggy.  The  evidence  proved  that 
they  were  kept  in  a  stable  at  the  back  of  the  gaol,  in  close 
proximity  to  the  line  of  the  works  (sewer).  It  may  fairly  be 
presumed  that  Chaplin  took  the  horse  and  buggy  from  his  own 
stables  that  morning,  and  intended  to  return  them  to  the  same 
place  the  same  evening.  He  admits  he  was  on  the  works  to  see 
what  was  doing  there  just  before  the  accident,  and  then  started 
home,  which  would  be  less  than  half  a  mile.  How  far  he 
proceeded  was  not  in  proof ;  but  his  object  in  returning  was  to 
get  a  drink,  and,  as  there  are  many  public-houses  in  the  neigh- 
bourhood, it  may  be  assumed  he  had  not  gone  far.  He  there- 
fore returned  to  the  very  works,  merely  making  a  little  '  detour,' 
and  not,  as  it  is  said  in  some  of  the  cases,  ^on  a  little  frolic  of 
his  own.'  The  horse's  head  when  left  was  toward  the  east,  and 
by  going  up  Liverpool-street  would  be  the  direct  route  to 
Chaplin's  stables.  The  horse  bolted  up  Liverpool-street  a  short 
distance,  turned  down  into  Forbes-street,  crossed  WilKam- 
street^  and  at  the  chapel  the  accident  happened.  The  Judge 
refused  to  nonsuit  on  any  of  the  grounds  taken  (Mitchell  and 
Wife  V.  Crasweller,  13  C.B.  237 ;  Venablea  v.  Smith,  2  Q.B.D. 
283;  Bayner  v.  Mitchell,  2  C.P.D.  359)." 
Verdict  for  plaintiff,  damages  50Z. .  .  . 
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1®®^' A  rule  nisi  was  granted  on  the  grounds  : — 1st.   That  there 

Johnson     was  no  legal  liability  in  the  defendant  for  the  alleged  negligence 
Pritchasd.  of  Mr.  Chaplin.     2nd.  That  there  was  no  evidence  that  at  the 
time  of  the  act  complained  of,  Mr.  Chaplin  was  driving  upon 
the  defendant's  business  and  with  his  authority. 

(?.  B.  Simpson,  Q.C.  {Pring  with  him),  for  the  appellant,  in 
support  of  the  rule.  There  is  no  evidence  to  show  that  Chaplin 
was  acting  in  his  master's  service  or  in  the  course  of  his 
employment  when  the  accident  occurred. 

Teece  appeared  for  the  respondent,  to  show  cause.  He 
referred  to  the  Judge's  ruling. 

O.  B.  Simpson,  Q.C,  objected  to  the  arguments  of  District 
Court  Judge  being  treated  as  part  of  his  finding. 

Dablet,  C.J.  Mr  Teece  may  adopt  them  as  part  of  his  own 
argument. 

Faucstt,  J.  For  my  part  I  think  it  very  often  useful  that 
Judges  do  give  their  reasons  for  their  findings. 

Teece.  It  is  no  answer  to  an  action  of  this  kind,  that  a 
servant  is  acting  in  disobedience  of  the  express  instructions  of 
his  master  :  Add,  on  Torts{  5th  Ed.),  p.  99.  Patten  v.  Rea  (1) 
shows  that  it  is  a  question  for  the  jury  whether  at  the  time  the 
accident  occurred  the  servant  was  going  on  his  master's 
business.  The  evidence  was  that  both  Pritchard  and  Chaplin 
were  constantly  driving  from  one  part  of  the  works  to  another, 
to  inspect  their  progress.  Just  before  the  accident  he  had 
driven  to  the  works  in  the  execution  of  his  duty,  and  th^  fact 
that  he  made  a  detour  and  went  to  the  public-house  instead  of 
going  straight  home  does  not  absolve  the  master  from  liability  : 
Joel  V.  Morison  (2),  Sleath  v.  Wilson  (3).  If  there  is  evidence 
that  Chaplin  was  acting  in  the  course  of  his  employment,  then 

(1)  26L.J,C.P.236;  2  C.B.N.S.  60^. 
(2)  G  C.  &  P.  501.  (3)  9  C.  &  P.  607. 
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Stevens  v.  Wood/ward  (4)  is  in  my  favour.  Joel  v.  MoriBon  (2)  ^881 
has  been  cited  with  approval  in  more  recent  cases,  such  as 
Mitchell  V.  Grasweller  (5),  Storey  v.  Ashtan  (6),  Whatman  v. 
Pearson  (7),  and  Burns  v.  Poulson  (8).  In  H^a^man  v.  Pearson 
(7)  the  accident  was  caused  by  the  negligence  of  a  carter,  who, 
contrary  to  orders,  went  home  to  his  dinner,  leaving  his  cart 
unattended  before  his  door.  The  horse  ran  away,  and  the 
master  was  held  liable  for  the  damage  that  ensued.  In  Bwms 
V.  Poulson  (8)  Orove,  J.,  says  at  p.  564:  "Where  the  act  is 
closely  connected  with  the  employment,  must  it  not  be  a  ques- 
tion for  the  jury  ?'*  Here  the  District  Court  Judge  held  that 
there  was  evidence  that  Chaplin,  at  the  time  of  iii^  accident, 
was  acting  in  the  course  of  his  employment. 

Simpson,  in  reply.  Stevens  v.  Woodward  4)  is  in  our  feivour. 
Orove,  J.,  says  (at  top  of  p.  321)  :  '^  The  act  for  which  the 
master  is  liable  must  be  something  incident  to  the  employment 
for  which  the  servant  is  hired,  and  which  it  is  his  duty  to 
perform.*^  Here  the  act  which  brought  about  the  injury  was 
the  going  into  the  public-house  and  having  a  drink  with  a 
friend.  It  might  have  been  different  if  he  had  merely  called  in 
at  a  public-house  on  his  way  home.  But  his  turning  back  after 
passing  the  public-house  and  going  back,  amounted  to  *^  a  frolic 
of  his  own,'*  as  Parke,  B.,  expresses  it  in  Joel  v.  Morison  (2). 
Suppose  he  had  stopped  three  hours  instead  of  twenty  minutes, 
could  it  be  said  then  that  the  defendant  was  liable.  In 
Whatman  v.  Pearson  7),  the  horse  and  cart  were  all  day 
employed  in  the  master's  business.  In  Mitchell  v.  Orasweller 
(5),  where  the  defendant's  carman,  having  done  his  work,  drove 
a  fellow-servant  in  an  opp6site  direction,  and  on  his  way  back 
caused  an  injury  by  his  negligent  driving,  the  defendants  were 
held  not  liable.  In  Oormack  v.  Digby  (9),  a  herd  got  leave 
from  his  master  to  go  for  the  day  to  a  neighbouring  town  to 
transact  business  of  his  own,  and  borrowed  his  master's  horse 
and  tax-cart  for  the  purpose.     He  afterwards  proposed,  and  the 

(4)  6  Q.B.D.  318.  (7)  L.S.  8  C.P.  422. 

(5)  22  LJ.C.P.  100;  13  C.B.  237.  (8)  L.R.  8  C.P.  668. 

(6)  L.R  4  Q.B.  476;  88  L.J.  Q«6. 228.        (9)  Lr.  Bep.  9  QJj.  667. 
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^^^'  master  assented^  that  he  should  bring  home  some  meat  from  the 
Johnson  town  for  the  master.  He  drove  so  negligently  that  he  injured 
Pbitchabd.  tJ^®  plaintifE.  In  an  action  against  the  master  for  the  negligence 
of  the  servant,  it  was  decided  that  the  Court  could  not  hold  as  a 
matter  of  law  upon  the  evidence  that  the  master  was  responsible 
for  the  negligence  of  the  servant.  In  Storey  v.  Ashton  (10), 
Cockbuni,  C.J.  (at  p.  479),  says  :  '^I  am  very  far  from  saying, 
if  the  servant,  when  going  on  his  master's  business,  took  a 
somewhat  longer  road,  that  owing  to  this  deviation  he  would 
cease  to  be  in  the  employment  of  the  master,  so  as  to  divest  the 
latter  of  all  liability  ;  in  such  cases  it  is  a  question  of  degree  as 
to  how  far  the  deviation  could  be  considered  a  separate  journey." 
Pritchard's  evidence  was  that  Chaplin's  duties  did  not  require 
him  to  use  a  horse  and  buggy.  In  Patten  v.  Bea  (1),  Oockbum, 
Xi.J.,  said :  "  It  may  make  a  difference  if  the  servant  was  not 
obliged  to  go  with  the  horse  and  gig ;"  and  Williams,  J. : 
'^  Was  T.  so  employed  that  it  was  his  duty  to  drive  the  gig  ?" 

[Paucett,  J.  If  I  send  a  man  on  an  urgent  message  to 
Ashfield,  and  pay  him  IZ.  or  2Z.^  and  he  chooses  to  hire  a  horse, 
am  I  responsible  for  any  accident  that  may  occur  ?] 

No.  The  question  in  this  case  really  is  whether,  when 
Chaplin  went  into  the  public-house,  he  was  acting  in  the  course 
of  his  employment  f 

Cur,  adv.  vuU. 

Feb,  18.  On  Friday,  Feb.  18th,  the  judgment  of  the  Court  was  read 

by 

Dablby,  C.J.  We  deferred  giving  judgment  in  this  case  till 
this  morningr  not  because  we  had  any  doubt  upon  the  law,  but 
in  order  that  we  might  have  an  opportunity  of  carefully  con- 
sidering the  evidence.  The  principle  of  law  applicable  to  this 
class  of  cases  is  well  stated  by  Lord  Coleridge,  in  delivering 
judgment  in  Rayner  v.  Mitchell  (11).  He  says:  ^'Whenever 
the  master  entrusts  a  horse  and  carriage,  or  anything  which 

(10)  L.R.  4  Q.B.  476.  i,ll)  2  C.P.D.  359 
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may  readily  be  made  an  influence  of  miscliief/  to  Ms  servant  to        1887. 
be  nsed  by  bim  in  furtherance  of  his  master's  business  or  for     Johnson 
the  execution  of  his  orders,  the  master  will  be  responsible  for  pbitchabd. 
the  negligent  management  of  the  thing  entrusted  to  the  servant   DarUy  O.J. 
so  long  as  the  latter  is   using  it  or   dealing  with  it  in   the 
ordinary  course  of  his  employment."     It  is  also  clear — in  fact, 
the  principle  is  incorporated  in  the  above  enunciation  of  the 
law — ^that  if  the  servant  is  not,  when  he  commits  an  injurious 
act,   engaged  in  pursuing    his   master's    employment,   but  in 
pursuing  his  own  private  ends,  the  master  is  not  liable,  and  for 
this  latter  proposition  the  cases  of  Mitchell  v.  Crasweller  (5), 
Storey  v.  Aahton  (6) ;  as  also  a  recent  case  in  Ireland,  Wilson  v. 
Owens  (12),  are  authorities.     Whatman  v.  Pearson  may  appear 
to  be  a  conflicting  decision,  but  in  reality  it  is  not  so.     In  that 
case  it  is  clear  that  when  the  accident  occurred  the  servant  was, 
as  Mr.  Justice  Byles  said,  acting  within  the  general  scope  of  his 
authority  to  conduct  the  horse  and  cart  during  the  day,  and  it 
was  whilst  acting  in  the  course  of  his  employment  that  the 
accident  occurred.     There  is,  in  fact,  no  doubt  as  to  the  law ; 
the  di£Sculty  in  all  these  cases  is  as  to  its  application. 

Now,  in  this  case  the  questions  which  arise  are,  first,  was  this 
horse  and  buggy  expressly  or  impliedly  entrusted  to  Chaplin  to 
be  nsed  by  him  in  furtherance  of  the  defendant's  business  or  for 
the  execution  of  his  orders  f  and,  secondly,  if  they  were,  was 
Chaplin  acting  within  the  general  scope  of  his  authority  when 
the  accident  occurred  through  the  negligent  act  of  Chaplin? 
We  are  of  opinion  that  on  the  facts  both  these  questions  must 
be  answered  in  the  negative.  The  plaintiff  called  both  the 
defendant  and  Chaplin  as  her  witnesses,  and  this  evidence  was 
elicited.  The  defendant  was  in  New  Zealand  when  the  accident 
occurred,  having  left  Chaplin  as  manager  in  his  absence,  his 
principal  duties  being  to  attend  to  the  office  and  the  finances,  to 
give  orders  to  the  men,  and  to  supply  them  with  material. 
Chaplin  had  a  horse  and  buggy  of  his  own,  but  the  defendant 
did  not  know  that  Chaplin  used  this  horse  and  buggy  in  the 
defendant's  business,  nor,  indeed,  did  it  appear  that  he  did  do  so. 
The  defendant,  when  going  to  New  Zealand,  left  a  horse  in  a 

(12)  16  Ir.  9.B.D.  225, 
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^^^^-       paddock,  close  to  his  residence.  After  the  defendant's  departure, 

JoHNsoK     Chaplin  had  his  buggy  destroyed,  and  his  horse  rendered  aseless, 

Pbitchabd.  whereupon,  without  the   defendant's  knowledge,  and  without 

Darley,  C.J.  asking  his  consent,  Chaplin  took  the  defendant's  horse  out  of 

the  paddock  and  brought  him  to  his  own  stables,  and  then 

drove  him  in  a  buggy,  also  of  the  defendant's^     The  defendant 

stated  that  neither  Chaplin  nor  anyone  else  had  authority  to 

take  this  horse  out  of  the  paddock  or  use  him.     Now,  under 

these  circumstances,  we  think  it  is  not  possible  successfully  to 

contend  that  this  horse  and  buggy  were  either  expressly  or 

impliedly  entrusted  by  the  defendant  to  Chaplin  in  furtherance 

of  his   (the  defendant's)  business  or  for  the  execution  of  the 

defendant's  orders. 

Assuming,  however,  that  they  were,  we  are  of  opinion  that 
when  this  accident  happened  Chaplin  was  not  acting  in  the 
course  of  defendant's  employment,  but  was  pursuing  his  own 
private  ends.  It  appeared  that  on  the  day  when  the  accident 
happened  Chaplin  was  not  on  the  works ;  that  being  out  driving 
he  called  at  the  works  as  he  went  by,  to  see  what  was  doing  ; 
that  on  his  way  home,  his  business  for  the  day  being  at  an  end, 
he  met  a  friend ;  that  he  then  turned  back,  and  with  this  friend 
'^  adjourned,"  as  he  said,  to  a  public-house,  leaving  the  horse 
unattended  in  the  street ;  and  that  he  remained  in  this  public- 
house  for  20  minutes,  ^^  shouting,"  as  he  said,  for  his  friends. 
He  further  said  that  when  he  went  to  the  public-house  he  was 
not  on  the  defendant's  business.  Now,  this  is  not  the  case  of 
making  a  detour,  as  in  the  case  of  Joel  v.  Morison  (2) ;  but,  as 
was  said  in  that  case,  Chaplin  was  engaged  in  ^^  a  frolic  of  his 
own,"  without  being  at  all  engaged  in  the  defendant's  business. 
If  on  his  journey  home  he  had  merely  stopped  at  a  public-house 
for  refreshment,  the  case  might  have  been  different. 

We  are  of  opinion,  therefore,  that  Chaplin,  when  he  turned 
back  and  ^^  adjourned  "  to  this  public-house  and  remained  there 
drinking  for  20  minutes  with  his  friend,  was  not  in  any  sense 
carrying  out  the  defendant's  employment.  Accordingly,  we 
think  his  Honour  the  District  Court  Judge  ought,  when  asked, 
to  have  nonsuited  the  plaintiff,  and  that  the  defendant  is  now 
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entitled  to  have  judgment  entered  up  for  him  with  costs,  as  also        1887. 
with  the  costs  of  this  appeal.  Johnson 

Appeal  allowed.       pbitchard. 

DarUy  CJ. 
Attorneys  for  plaintiff :   Laurence  8f  Rich. 

Attorney  for  defendant  (appellant)  :  McLaughlin. 


THE  FEDERAL  BANK  v,  DAVIS.  Feb,  16, 


Innes  J. 


Praetiee— Vacation  business — Reg^Oen.  l7thDee,,  1886,  rule  26 — No  pleadings 
can  be  fled  in  vacatvyn,  even  in  actions  upon  bxUs  of  exchange,  ^e,,  without     ^aM««*t  J. 
lea^  of  a  Judge.  ^'''^^' ^' 

By  B.  25  of  the  Be^-Qen.  of  17th  Dec.,  1886 :— "  During  the  vacations,  no 
other  business  than  that  above  specified  will  be  taken  without  the  leave  of  a 
Judge,  nor  shall  any  pleadings  be  filed  or  delivered  without  euch  leave,  nor 
shall  time  run  at  law  or  in  equity,  except  in  the  case  of  actions  upon  bills  of 
exchiiDge,  promissory  notes,  and  cheques,  in  which  case  time  shall,  for  all 
purposes,  run  at  law." 

Held  {Innee,  J.,  dissenting),  the  exception  only  applied  to  time  running,  and 
that  it  was  still  necessary  to  obtain  the  leave  of  a  Judge  before  filing  pleadings 
in  actions  on  biUs,  &c.,  as  in  other  actions. 

Appeal  from  Chambers. 

The  plaintiffs  filed  a  declaration  in  vacation  against  the 
defendant  upon  a  promissory  note,  without  obtaining  the  leave 
of  a  Judge.  They  subsequently  signed  judgment  for  want  of 
appearance. 

The  defendants  applied  in  Chambers  to  set  aside  that 
judgment^  on  the  ground  that  the  declaration  had  been  filed 
without  the  leave  of  a  Judge,  as  required  by  R.  25  of  Reguhje 
Generales  (17  Dec,  1886). 

The  old  rule  was — '^  During  the  vacations  no  other  business 
than  that  above  specified  will  be  taken,  and  no  pleading  shall  be 
filed  or  delivered  without  leave  of  a  Judge,  nor  shall  time  run  at 
law  or  in  equity." 

Dablby,  C.J.  (at  Chambers),  on  Feb.  11th,  granted  the 
defendant's    application,    holding    that     although    it    seemed 
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unnecessary  that  a  plaintiff  should  liave  and  obtain  the  leave 
of  a  Judge  to  file  his  declaration  on  a  bill  of  exchange, 
promissory  note,  or  cheque,  the  rule  made  it  necessary  to  obtain 
such  leave. 

Salomons^  Q.C.  (0.  B.  Stephen  with  him),  in  support  of  the 
appeal.  The  words  in  the  rule,  ^^  except  in  the  case  of  actions 
upon  bills  of  exchange,  &c.,^'  S'Pply  ^o  ^^^  filing  of  pleadings  as 
well  as  to  time  running.  The  previous  part  of  the  rule  is  merely 
a  repetition  of  the  old  rule,  and  the  exception  being  engrafted 
on  to  the  old  rule  as  it  formerly  stood,  applies  to  the  whole  of 
it.  This  is  the  reasonable  construction  of  the  rule  which  was 
intended  to  afford  greater  facilities  for  suing  on  bills,  &c.  If  it 
were  not  so,  this  absurdity  might  arise:  A  plaintiff  might  file 
his  declaration  with  the  leave  of  a  Judge ;  but  the  defendant, 
not  being  able  to  plead  without  leave,  might  refuse  to  obtain 
such  leave  and  so  defeat  the  object  of  the  rule  by  not  pleading 
at  all.  Moreover,  if  the  defendant  wants  to  plead,  he  can  plead 
now,  though  they  have  made  no  affidavit  of  merits. 

Secondly,  if  the  leave  of  a  Judge  was  necessary,  it  was  only 
an  irregularity  and  not  a  nullity. 

Mann,  for  the  defendant,  in  support  of  the  ruling  at 
Chambers.  Under  the  old  rule,  pleas  could  be  filed  in  vacation 
with  the  leave  of  a  Judge,  but  time  did  not  run.  The  effect 
of  the  exception  is  not  to  do  away  with  the  necessity  of 
obtaining  a  Judge's  leave  to  plead,  but  only  to  make  time  run. 
If  it  had  been  intended  to  render  it  unnecessary  for  plaintiffs  in 
actions  on  promissory  notes,  &c.,  to  obtain  the  leave  of  a  Judge, 
the  rule  might  have  stopped  at  the  word  "  cheques."  The  last 
words  remove  all  doubt,  and  clearly  limit  the  exception  to  time 
running  only.  As  to  the  defendant  not  having  pleaded,  the 
defendant  declined  to  accept  the  declaration,  and  told  the 
plaintiffs  that  they  ought  to  have  obtained  a  Judge's  order. 


Salomons  in  reply.  The  rule  was  altered  in  compliance  with  a 
petition  presented  by  the  Chamber  of  Commerce,  who  were 
desirous  of  obtaining  gi-eater  facilities  for  suing  on  negotiable 
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instramenta.  The  oonstruction  of  the  mle  contended  for  by 
the  other  side  only  perpetuates  the  restriction  -vr hich  they  wished 
to  get  rid  of. 

Paucbtt,  J.  The  only  question  for  us  to  consider  is  whether 
this  rule  was  properly  construed  by  his  Honour  the  Chief 
Justice.  The  rules  governing  the  Supreme  Court  proceedings 
this  year  have  been  altered^  and  the  alteration  affects  this  one* 
The  old  rule  said  that  during  vacation  certain  business  should  be 
done^  and  ''  no  other  business  than  that  above  specified  shall  be 
taken^  and  no  pleadings  shall  be  filed  or  delivered  without  the 
leave  of  the  Judge."  So  far,  then,  the  new  rule  is  simply  a 
repetition  of  the  old  one.  Then  the  old  rule  went  on,  ^' nor  shall 
time  ran  at  law  or  in  equity.^'  The  new  rule  says,  ''no  other 
business  than  that  above  specified  will  be  taken  without  the 
leave  of  the  Judge,  nor  shall  any  pleadings  be  filed  or  delivered 
without  such  leave."  There  is  a  repetition  of  the  word  'Heave;'' 
but  these  two  clauses  are  the  same  as  if  they  were  promulgated 
in  two  distinct  rules.  In  fact,  the  second  part  of  the  second 
clause  is  really  included  in  the  first,  and  it  can  only  have  been 
inserted  for  the  purpose  of  making  the  matter  clear,  as  pleading 
would  be  obviously  included  in  the  word  "business."  It  is 
perfectly  general,  and  applies  to  all  pleadings  in  all  actions.  It 
does  not  say  that  in  any  particular  kind  of  action  a  writ  may  be 
issued  or  pleadings  filed  or  delivered  without  the  leave  of  a 
Judge.  It  does  not  say  that  in  any  actions  on  promissory  notes 
the  pleadings  may  be  filed  or  delivered  without  the  leave  of  a 
Judge.  It  is  a  general  and  universal  rule  laid  down  in  dear  and 
unmistakable  terms ;  and  in  my  opinion  means  that  no  pleadings 
in  any  action  shall  be  filed  or  delivered  without  the  leave  of  a 
Judge. 

Then  we  come  to  the  next  clause,  "  nor  shall  time  run  at  law 
or  in  equity."  There  again  is  a  general  statement,  and  that  is 
only  a  repetition  of  the  old  rule,  which  stopped  there.  Then 
comes  the  exception,  and  the  question  is :  Does  the  exception 
apply  to  the  former  two  clauses,  or  to  the  latter  clause  only  f  In 
my  opinion  it  makes  a  distinct  exception  with  reference  to  time 
running,  and  only  to  time  running.  If  it  were  intended  to  say 
N3.W  JEU«  Vol,  Vin.,  Law.  B 
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that  the  filing  of  declarations  might  take  place  in  vacations 
withont  the  leave  of  a  Judge,  there  would  have  been  a  proviso 
to  that  efEect.  Unfortunately,  whether  that  was  intended  or 
not,  the  rule  did  not  say  so.  I  see  no  reason  why  it  should  be 
intended  to  include  that.  What  injury  has  been  done  ?  Before 
this  rule  was  framed  a  plaintiff  could  issue  a  writ,  but  he  could 
not  file  his  declaration  in  vacation.     Now,  by  this  rule,  he  can. 

It  is  contended  that  on  this  construction  of  the  rule  the 
defendant  might  refuse  to  obtain  leave  of  a  Judge,  without 
which  he  could  not  plead.  But  if  he  does  not  file  his  plea,  by 
leave  of  a  Judge,  within  the  proper  number  of  days,  time  would 
run  against  him,  and  judgment  could  be  signed  for  want  of  a 
plea. 

The  plaintiff  gets  this  benefit,  that  he  can  go  on  in  vacation 
as  if  it  were  not  vacation.  But  this  condition  is  affixed  to  that 
privilege,  namely,  that  he  must  obtain  leave  of  a  Judge.  The 
alteration  with  regard  to  the  running  of  time  was  made  at  the 
suggestion  of  the  Chamber  of  Commerce,  and  I  think  the 
amendment  of  the  rule  was  a  very  wise  one  to  enable  the 
holders  of  promissory  notes  to  obtain  what  they  are  clearly 
entitled  to  after  the  money  becomes  due.  They  can  obtain  leave 
from  a  Judge  in  vacation  to  proceed,  and  the  action  can  go  on. 
Under  this  rule  the  action  goes  on  and  time  runs,  and  that  gives 
everything  that  the  Chamber  of  Commerce  asked  for. 

I  cannot  see  how  we  can  construe  the  rule  against  its 
grammatical  construction.  If  we  find  that  to  be  fair  and 
reasonable,  we  are  bound  to  adopt  it.  Therefore,  I  am  of 
opinion  that  his  Honour  the  Chief  Justice  was  right  in  his 
construction  of  the  rule. 


Mauningy  J.  SiR  W.  MANNING,  J.  I  am  entirely  of  the  same  opinion. 
The  construction  put  upon  the  rule  by  his  Honour  the  Chief 
Justice  is  not  only  the  grammatical  one,  but,  as  I  think,  the  one 
which  was  intended.  The  obstacle  which  the  rule  was  intended 
to  remove  was  the  difficulty  as  to  time  running.  There  was  no 
question  at  all  as  to  altering  the  old  rule,  otherwise  than  by  an 
exception,  to  be  engrafted  at  the  end,  limiting  that  part  of  it 
which  said  that  time  wa?  not  to  run  in  vacation  in  casQs  other 
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than  actions  on  bills,  &o.    Accordingly,  the  role  now  in  question        1887. 

contains  every  word  of  the  earlier  rule  exactly  as  it  stood,  and        The 

only  adds  the  exception;    and  thus  the  requirement  that  the       i^^^^ 

leave  of  a  Judge  must  be  obtained  before  pleadings  can  be  filed,  ^ 

stands  untouched.     The  two  things  are  perfectly  different.    The  Mawning,  J. 

new  rule  adopts  the  suggestion  of  the  Chamber  of  Commerce, 

namely^  that  time  should  run  in  vacation  as  well   as  in  term. 

Not  only  is  the  word  '*  nor  "  disjunctive,  but  the  nature  of  the 

things  are  different.     The  requirement  of  leave  from  a  Judge  is, 

so  to  speak,  matter  for  human  action ;  and  it  is  to  be  assumed 

that  in   every   case  in  which  leave  is  required,  and   ought  in 

jnstice  to  be  granted,  it  will  be  obtained  from  some  Judge ;  for 

one,  at  least,  of  the  Judges  is  supposed  to  be,  and  ought  to  be, 

within  reach  for  all  judicial  requirements.     Whereas  a  rule  of 

Court  which  declares  that  time  shall  not  run  at  any  season  is  an 

obstacle  which  cannot  be  overcome  in  any  way  so  long  as  the 

role  lasts.     The  object  of  the  change  was  to  meet  the  difficulty 

of  time  not  running  in  vacation,  which  was  an  insuperable  bar 

to  the  prosecution  of  an  action ;  but  as  regards  the  obtaining 

of  a  Judge's  leave,  there  is  really  no  difficulty  under  the  rule  as 

amended,  as  far  as  the  plaintiff  is  concerned  ;  for  he  can  choose 

his  own  time  to  find  a  Judge ;  and  when  he  has  obtained  the 

leave  and  filed  his  declaration,  the  time  will  run.     He  is  put  to 

a  little  expense  and  trouble,  and  that  is  all.     On  the  part  of  the 

defendant,  it  must  indeed  be  admitted  that  a  difficulty  might 

arise  in  those  comparatively  few  cases  in  which  he  ought  to  be 

admitted  to  plead  to  an  action  on  a  bill,  &c. ;  because  he  might 

be  in  difficulties  by  the  time  running  against  him  in  the  event,  if 

snch  may  be  supposed,   of  no  Judge   being  accessible  at  the 

required  moment.    But  that  was  not  provided  for. 

Sib  G.  Innes,  J.  I  regret  to  say  that  I  am  unable  to  concur  lnn€9  J. 
with  their  Honours  in  the  decision  at  which  they  have  arrived. 
It  has  been  said  at  the  bar  that  his  Honour  the  Chief  Justice 
thought  the  matter  was  one  of  considerable  difficulty,  and  that 
opinion  I  share.  I  thought  this  rule  was  made  upon  represen- 
tations by  mercantile  men  and  others,  who  might  be  holders  of 
promissory  notes,  bills  of  exchange,  and  cheques—upon  petition 
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indeed  from  the  Chamber  of  Commerce — that  the  long  vacation 
operated  with  undue  prejudice  to  their  rights  if  they  were 
delayed  in  suing  upon  such  instruments^  and  that  to  remove  that 
cause  of  complaint  was  the  object  of  the  rule — to  remove 
entirely  the  disabilities  attaching  to  such  actions  by  reason  of 
the  vacation.  In  other  words,  that  the  vacation  was  in  such 
actions  to  be  not  a  vacation,  and  that  such  actions  should  be 
prosecuted  as  well  in  vacation  as  out  of  vacation.  Out  of 
vacation  we  know  that  no  leave  of  a  Judge  is  required  to  file  or 
deliver  a  declaration  in  cases  of  promissory  notes  or  bills  of 
exchange  or  cheques,  and  in  or  out  of  vacation  the  requiring 
leave  of  a  Judge  to  file  a  declaration  in  such  case  can  be  effective 
for  no  other  earthly  purpose  than  to  heap  up  needless  expense. 
The  Legislature,  both  Imperial  and  colonial,  have  recognised 
the  importance  to  plaintiffs  in  such  cases  of  expedition  in  the 
enforcement  of  their  claims. 

If  I  am  right  as  to  my  view  of  the  intention  and  object  of  the 
rule,  the  intention  has  not  been  carried  out — the  object  has  not 
been  attained — ^by  the  construction  now  put  upon  the  rule.  I 
am  unable  to  think  that  the  case  is  so  free  from  doubt  as  their 
Honours  think;  for  while,  on  the  one  hand,  Mr.  Mann's 
argument  was  strengthened  by  the  concluding  words  of  the  rule, 
''  In  wliich  case  time  shall  for  all  purposes  run  at  law  ''-—on  the 
other  hand,  I  see  great  difficulty  in  limiting  the  application  of 
the  word  "except"  to  one  of  two  immediately  preceding 
alternatives — two  alternatives  bracketed  together  by  the  use  of 
the  two  "nors,"  "An  two  men  ride  of  a  horse,  one  must  ride 
behind  :"  but  it  is  the  same  horse  that  carries  both ;  and  if  two 
alternatives  are  stated  in  sequence  one  must  be  stated  before  the 
other.  But  why  the  preposition  "  except " — equally  applicable 
to  both — should  be  held  to  apply  to  one  and  not  to  the  other,  I 
fail  to  see,  unless  the  concluding  word  which  I  have  adverted  to 
clearly  so  limit  its  application. 

Moreover,  it  strikes  me  that  had  the  rule  been  intended  to  be 
construed  as  it  is  now  interpreted  by  the  Court,  it  should  have 
been  differently  framed,  and  the  matter  as  to  time  running 
should  have  been  provided  for  in  an  entirely  distinct  sentence. 
For  these  reasons,  though  of  course  with  very  great  regret,  and 
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not  without  very  great  doubt  on  the  grammatical  construction  of 

the  rule^ — still,  looking  at  the  admitted  object  and  intention  of 

the  rule^  I  am  constrained  to  differ  from  the  majority  of  the 

Court. 

The  appeal  was  diamiesed  vnth  coats. 

Salomons  asked  for  leave  to  file  the  declaration  afresh. 

Mann  said  that  immediately  on  the  plaintiff's  judgment  being 
set  aside  in  Chambers^  the  defendant  had  signed  judgment  of 
non  pros.  He  must  oppose  the  application^  unless  the  plaintiffs 
agreed  to  pay  the  cost  of  the  judgment  of  non  pros. 

Salomons  thereupon  moved  for  a  rule  nisi  to  set  aside  the 
judgment  of  non  pros,  with  costs^  and  to  give  the  plaintiff  bank 
permission  to  file  another  declaration. 

The  rule  nisi  was  granted. 

On  Friday^  March  lOth^  the  rule  came  on  for  argument^  and    March  10. 
the  Court  being  of  opinion  that  it  was  sharp  practice  to  have 
signed  the  judgment  of  non  pros  under  the  circumstances^  made 
the  rule  absolute^  costs  to  be  costs  in  the  cause. 


Attorneys  for  plaintiff  :  Fisher,  Balfe  8f  Sahoey. 
Attorneys  for  defendant :  22.  B.  Smith  ^  Smith. 
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AMigwKMnt  qf  etiaU  in  inut  far  ereditorB — Action  6y  non^astenting  crMior-^ 

Pleading — Suficieney  of  averment  that  the  plaintiff's  name  appeared  in  the   Darley  CJT. 


achedule  of  creditors  under  8$.  88  and  86  qf  5  Vic.  No.  9^Amendmaii  of 
pleadings  on  demurrer. 

To  an  action  on  a  promissory  note  the  defendant  pleaded  a  deed  of  assign- 
ment "  in  conformity  with  the  Act/'  6  Vic.  No.  9  (bs.  38  and  35),  and  a  deed  of 
oorenant  to  release  the  defendant  from  all  debts,  Ac.,  and  all  actions,  Ac.,  in 
respect  thereof.  The  plea  set  ont  that  the  deed  of  assignment  was  made 
"between  the  defendant  of  the  first  part,  and  A.  B.  and  C.  D.,  trustees  of  the 
seocmd  part^  and  the  several  persons  and  bodies  corporate  creditors  at  the 


Vaueett  J. 

and 
Znnss  J. 
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1887.        third  part,"  and  tliat  it  wai  made  ''for  the  benefit  of  the  Mid  parties  of  the 
"~I  third  part." 

^^  Held,  on  demurrer^  that  the  plea  was  good ;  but  that  it  would  be  better  to 

Smith.       amend  it  by  inserting  the  words  "  being  all  the  **  before  the  word  ''creditors." 
And  the  amendment  was  allowed  to  be  made. 

Held  also,  that  the  words  "  in  conformity  with  the  Act  '*  governed  the  second 
deed  (of  covenant  to  release)  as  well  as  the  firsts  and  that,  therefore,  it  was  to 
be  presumed,  though  there  was  no  allegation  in  the  plea  to  that  effect^  that  the 
plaintiff's  name  was  in  the  schedule  as  required  by  the  Act.  An  amendment 
was  also  allowed  on  this  point. 

Pbb  cubiam.  Where  a  purely  technical  point  is  taken,  the  Ck>urt  will  allow  an 
amendment  to  be  made  on  demurrer. 

DxcLABATiON  on  a  promissory  note. 

Plea  :  That  after  the  accruing  of  the  alleged  causes  of  action^ 
a  deed  of  assignment^  dated  the  20th  day  of  August^  1886> 
under^  and  by  virtue  of^  and  in  conformity  with^  the  provisions 
of  the  Act  6  Vic.  No.  9,  was  made  between  the  defendant  of 
the  first  part^  T.  D.^  E.  K.^  and  J.  B.  (trustees)  of  the  second 
part^  and  the  several  persons  and  bodies  corporate^  [being  cdl  the] 
creditors  of  the  defendant^  whose  names  were  mentioned  in  the 
first  schedule  to  the  said  deed^  of  the  third  part^  whereby  the 
defendant  assigned  all  his  estate  and  effects  whatsoever  to  the 
said  T.  D.^  E.  K.^  and  J.  B.^  as  trustees  for  the  benefit  of  the 
said  parties  of  the  third  part^  [and  in  the  said  schedule  the  name 
of  the  actiial  holder  of  the  promissory  note  herein  sued  upon,  being 
then  unknown  to  the  defendant,  the  said  fact  was  stated  in  the  said 
schedule,  with  the  amowntofsuch  note,  and  the  date  when  the  same 
would  fall  due,  and  the  name  of  the  hist  known  holder,  being  the 
said  F,  T.,  and  of  the  immediate  parties  thereto;]  and  the 
defendant  avers  that  the  said  deed  was  duly  executed  by  four- 
fifths  of  the  said  creditors  of  the  defendant  in  number  and 
value  (not  reckoning  among  the  creditors  any  creditor  whose 
debt  was  under  fifty  pounds)^  and  was  executed  by  the  said 
trustees  and  by  the  defendant  in  the  presence  of,  and  was 
attested  by,  a  justice  of  the  peace,  and  notice  thereof,  attested 
in  like  manner^  and  stating  truly  where  such  deed  was  lying  for 
inspection  and  execution,  was  within  fourteen  days  next  after 
such  execution  published  in  the  Government  Gazette  and  one 
other  newspaper  published  in  Sydney,  and  whereunto  was 
annexed  a  true  and  particular  account  of  all  the  property  of  the 
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defendant  as  required  by  the  provisions  of  the  said  Act ;  and  the        ^^'^- 
defendant  farther  avers  that^  subsequently  to  the  execution  of      Jacobs 
the  said  deed^  a  deed  of  covenant^  dated  the  20th  August^  a.d.      smith. 
1886^  was  made  between  the  said  trustees  of  the  first  part^  the 
said  creditors   of  the   defendant  of  the   second  pai*t^  and   the 
defendant  of  the  third  part,  and  was  duly  executed  by  four-fifths 
in  number  and  value  of  the  said  creditors  of  the  defendant  (not 
reckoning  in  number  any  creditor  whose  debt  was  under  fifty 
pounds) ;  and  the  said  deed  was  made  in  connection  with  the 
said  deed  of  assignment^  and  after  reciting  that  by  the  said  deed 
of  assignment  the  defendant  had  assigned^  released^  and  assured 
onto  the  said  trustees  all  his  real  and  personal  estate  and  effects 
upon  certain  trusts  for  the  benefit  of  his  said   creditors^  and 
farther  reciting  that  on  the   execution    of   the   said  deed  of 
assignment  it  was  agreed  by  and  between  the  said  parties  thereto 
that  if  the  defendant  should  during  the  period  of  three  years 
tbence  next  ensuing  pay  to  the  said  trustees  for  the  benefit  of 
all  his  said  creditors  all  moneys  received  by  him  as  salary^  except 
as  therein  is  mentioned^  and  if  the  defendant  should  faithfully 
observe  and  perform  all  covenants^  conditions^  and  agreements 
contained  in  the  said  deed  of  assignment^  on  the  defendant's 
part  to  be  observed^  kept^  and  performed^  the  said  parties  of  the 
first  and  second  parts,  being  the  said  trustees  and  the  said 
creditors,  would  give,  grant,    execute,   and  deliver  unto    the 
defendant  a  good  and  valid  release  from  all  debts  due  by  him  to 
the  said  parties  upon  any  account  whatsoever  at  the  date  of  the 
said  deed,  the  said  parties  of  the  first  and  second  parts,  being 
the  said  trustees  and  the  said  creditors  of  the  defendant,  did,  and 
each  of  them  did  thereby,  in  consideration  of  the  defendant 
having  executed  the  said  deed  of  assignment,  covenant,  promise, 
and  agree  with  the  defendant  that  they,  the  said  parties  of  the 
first  and  second  parts,  should  and  would,  subject  to  the  per- 
formance and  observance  of  the  covenants  thereinafter  contained 
by  the  defendant,  at  the  expiration  of  three  years  thence  next 
ensuing,  execute  and  deliver  to  him  a  good,  vaUd,  and  sufficient 
release  and  discharge  of  and  from  all  debts,  liabilities,  claims,  and 
demands,  then  owing  or  accruing  due  by  him  to  them  at  the  date 
of  the  said  deed,  and  from  all  actions,  suits,  reckonings,  claims, 
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^^^*  and  demands  for  or  in  respect  thereof  respectively,  inclading  the 
Jacobs  said  causes  of  action ;  and  the  defendant  avers  that  he  has  duly 
Smtth.  kept,  observed,  and  performed  all  covenants  and  promises  on  his 
part  in  the  said  deeds  contained,  and  paid  all  moneys  as  required 
by  the  said  deeds,  yet  the  plaintifE  is  suing  the  defendant  in 
respect  of  the  said  causes  of  action  contrary  to  the  provisions  of 
the  said  deed  of  assignment. 

Demurrer  and  joinder  in  demurrer. 

Oohen  for  the  plaintiff.  The  plea  does  not  disclose  facts  which 
are  an  answer  to  this  action.  First,  it  is  not  expressly  alleged 
that  the  assignment  was  for  the  benefit  of  ^^  all  his  creditors.^' 
The  deed  purports  to  be  executed  by  and  for  the  benefit  of 
certain  persons,  "  creditors  of  the  defendant,  whose  names  were 
mentioned  in  the  first  schedule.''  The  plea  should  aver 
affirmatively  either  that  the  assignment  was  for  the  benefit 
of  '^  all "  his  creditors,  or  that  the  plaintiff's  name  was  in  the 
schedule.  Secondly,  the  plea  does  not  show  that  the  plaintiff 
himself  released  the  defendant  from  the  causes  of  action  set  out 
in  the  declaration.  The  plaintiff,  as  a  matter  of  fact,  was  not  an 
assenting  creditor.  But  under  s.  35  the  defendant  must 
expressly  allege  in  his  plea  that  the  plaintiff's  name  was  in  the 
schedule,  or  that  he  was  an  assenting  creditor  under  the  Act  5 
Yic.  No.  9,  8.  33.  There  must  be  an  immediate  and  absolute 
release,  and  not  a  promise  only.  The  creditors  to  be  bound  by 
the  covenant  to  release  must  be  ''named  in  the  schedule." 
[Innis,  J.  Does  not  the  due  execution  of  the  deed  imply  that 
the  schedule  complied  with  the  provisions  of  the  Act  ?]  Thirdly, 
the  plea  does  not  state,  in  reference  to  outstanding  promissory 
notes,  that  the  particulars  required  by  the  proviso  of  s.  33 
appeared  in  the  schedtde.  [Fauobtt,  J.  The  question  is 
whether  the  defendant  should  aver  this  in  the  plea,  or  the  plain- 
tiff allege  the  contrary  in  his  replication.]  The  defendant  should 
aver  it.  To  deprive  the  plaintiff  of  a  right  the  defendant  must 
show  a  strict  compliance  with  the  Act — that  is  to  say,  he  must 
show  on  the  face  of  the  plea  that  the  deed  complied  with  the 
requirements  of  5  Yic.  No.  9,  ss.  33  and  35.  [Dablby,  G.J. 
Where  you  rely  on  a  statute  to  defeat  a  cause  of  action,  no  doubt 
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the  details  of  compliance  with  that  statute  most  be  shown.]     It       1887. 
is  for  the  defendant  to  show  on  the  pleadings  that  the  plaintiff      Jacobs 
was  bound  as  a  non-assenting  creditor.      It  is  for  the  defendant      gjJin. 
to  prove  that  the  plaintiff  was  bound  by  the  deeds.     As  the  onus 
of  proof  lies   on  the  defendant^  he  must  lay  the  basis  of  that 
proof  by  including  this  afBrmative  allegation  in  his  plea. 

(7.  B.  Stephen  for  the  defendant  in  support  of  the  plea.  The 
defendant  is  bound  to  prove  either  that  the  plaintiff  was  an 
assenting  creditor^  or  that  his  name  is  in  the  schedule^  provided 
such  deed  shall  have  been  executed  by  not  less  than  four-fifths  in 
number  and  value  of  his  creditors.  [Dablby^  C.J.  The  plea 
does  not  aver  that  the  names  in  the  schedule  are  the  names  of 
"all"  the  creditors.]  But  the  plea  alleges  that  the  deed  of 
assignment  was  executed  in  conformity  with  the  Act^  and  that 
implies  the  necessary  entries  in  the  schedule.  The  objection  is 
hypercritical.  Greneral  averments  are  in  favour  now  in  pleading 
under  the  Oommon  Law  Procedure  Act,  as  in  cases  under  the 
Land  Acts.  [Dablby,  O.J.  In  Beaucharrvp  v.  Waller  (1)  the 
averment^  which  it  is  contended  should  be  in  the  plea  now  under 
consideration^  was  included  in  the  plea.]  In  Maneon  v.  Levy  (2) 
the  form  of  plea  is  not  given.  Of  course  the  defendant  would 
fail  unless  he  proved  that  his  deed  was  in  conformity  with  the 
Act.  [Dablby^  C.J.  Can  we  not  amend  now  ?  Innbs^  J.  If 
we  think  it  right  to  amende  Mr.  Oohen  may  claim  costs  on  the 
demurrer.  Dablby,  C.J.  In  Boast  v.  Firth  (3)  an  amendment 
was  made  during  the  argument  of  the  demurrer  (4).]  As  to 
the  other  pointy  s.  35  of  5  Vic.  No.  9  shows  what  amounts  to  be 


Cohen  in  reply.  How  can  a  creditor  be  bound  unless  he  is 
a  party  to  the  deed  f  [Fauobtt^  J.  S.  85  is  a  complement  to 
8.  33.]  The  plea  states  that  the  first  deed  was  executed  in  con- 
formity with  the  Actj  but  it  does  not  state  that  the  second  deed 
was.  [Faucbtt,  J.  The  two  deeds  are  to  be  read  together.  It 
is  immaterial  whether  or  not  they  are  stated  separately  to  be  in 

(1)  6  S.C.B.  1.  (2)  8  S.C.E.  39.  (8)  L.B.  4  C.P.  1. 

(4)  The  plea  was  amended  by  intvoducing  the  wordp  printed  in  italioB* 
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1887.       conformity  with  the  Act,  as  it  is  averred  that  the  latter  deed  was 
Jacobs      made  ^'  in  connection  with  "  the  deed  of  assignment.] 

V, 

Smith 
Darley,  C.J.  Dablby,  C.J.  I  think  the  defendant  is  entitled  to  judgment 
on  this  demurrer.  To  a  declaration  on  a  promissory  note  the 
defendant  pleaded  a  deed  of  assignment,  executed  under  ss.  S3 
and  35  of  5  Vic.  No.  9.  The  plea  states  that  the  deed  was 
executed  in  conformity  with  the  Act;  and  I  apprehend  that  that 
allegation,  which  is  a  material  one,  cannot  be  proved  unless  it  is 
shown  that  the  defendant  executed  a  conveyance  to  trustees  of 
"  all  his  estate  and  effects ;"  and,  secondly,  that  such  conveyance 
was  for  the  benefit  of  *'  all  his  creditors.'*  I  confess  I  think  that 
it  would  have  been  better  if  the  plea  had  stated  in  terms  that 
the  deed  was  executed  for  the  benefit  of  "  all"  the  creditors ; 
and  in  order  to  avoid  any  difficulty  at  the  trial  it  may  be  advisable 
to  have  the  plea  amended.  We  propose,  therefore,  to  allow  an 
amendment  by  inserting  the  allegation  that  the  deed  was 
executed  for  the  benefit  of  ''  all  '*  his  creditors,  and  also  aver- 
ments that  the  requirements  of  the  proviso  of  s.  33  have  been 
complied  ^ith.  It  is  quite  clear  that  the  powers  of  amendment 
given  by  the  Common  Law  Procedu/re  Act  of  1852  are  general 
enough  to  enable  the  Court  to  amend  the  pleadings  during  the 
argument  of  a  demurrer,  although  I  am  not  aware  that  it  has 
ever  been  done  in  the  colony.  When  at  the  bar  I  often  pressed 
for  that  course  to  be  adopted,  but  without  success.  By  s.  172  of 
the  Common  Law  Procedure  Act,  1853,  it  is  enacted  that  *'it 
shall  be  lawful  for  the  Court  and  every  Judge  thereof  .  .  . 
at  all  times  to  amend  all  defects  and  errors  in  any  proceeding  in 
civil  causes  .  .  .  and  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the  existing  suit  the 
real  question  in  controversy  between  the  parties  shall  be  so 
made.''  That  is  quite  general  enough  to  include  amendments 
on  demurrer.  Then  comes  the  case  of  Boast  v.  Mrth  (3),  in 
which,  the  plea  being  amended,  judgment  was  given  for  the 
defendant.  I  think  it  is  well  it  should  be  understood 
that  the  Court,  where  a  purely  technical  point  is  taken,  will 
allow  an  amendment  to  be  made  during  the  argument  on 
demurrer. 
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As  to  the  second  pointy  tliat  the  plea  should  have  shown  that        1887. 
the  plaintiff  was  actnally  named  in  the  schedule^  I  am  of  opinion      Jaoobs 
lihat  the  words  "  in  conformity  with  the  Act "  govern  the  second      Smith. 
deed    as    well  as  the  first ;   and   that  the   words    '^  the    said  DarUy,  G  J. 
creditors"  mean  ''all  the  creditors,"  because  it  is  alleged  that 
the  deed  was  executed  in  conformity  with  the  Act. 

On  these  grounds  I  think  the  plea  sustainable ;  but^  in 
order  to  avoid  any  difl&culty  at  the  trial,  I  think  it  should 
be  amended  in  the  way  in  which  we  have  suggested.  Judgment^ 
therefore,  will  be  for  the  defendant. 

Faucett,  J.  I  concur  with  his  Honour  the  Ohief  Juatice,  FaneHi  J. 
but  I  think  it  is  unnecessary  to  amend.  The  plea  sufiGlciently 
shows  that  the  first  deed  was  executed  for  the  benefit  of  ''all " 
the  creditors ;  and  it  also  seems  to  be  in  substance  stated  that 
the  deed  was  executed  by  four-fifths  of  the  creditors.  But  as  to 
the  last  part,  I  think  the  amendment,  though  not  necessary,  is 
nevertheless  desirable.  As  it  is  stated  that  a  deed  of  covenant 
to  release  was  executed  in  conformity  with  the  former  deed,  we 
must  take  the  two  deeds  as  one.  We  must  give  these  things  a 
fair  substantial  meaning.  If  the  defendant  did  not  prove  that 
the  plaintifPs  name  appeared  in  the  schedule,  I  should  not  con- 
sider that  the  defendant  could  succeed  in  proving  his  plea, 
because  this  would  be  necessary  under  the  statute.  However,  I 
am  of  opinion  that  this  plea  is  a  substantial  answer  to  the 
plaintifPs  claim. 

Sib  Gr.  Innes,  J.     I  am  of  the  same  opinion ;  although  for     I%nc9  J. 
my  part  I  do  not  think  that  the  proposed  amendments  are 
necessary.     But  for  more  abundant  caution  I  think  it  advisable 
to  insert  the  amendments  to  meet  the  objectiouQ  so  ingeniously 
urged  by  Mr.  Oohen. 

Jvdgmemtfor  defendtmt. 

Attorneys  for  plaintiff :  Letyy  Sf  Hemsley. 
Attorneys  for  defendant :  Jones  <$•  Jones, 
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1^*»7.  THE  BENDKMEEE  TIN  MINING  CO.  v.  NEWTON. 


Feb.  17.       Company — Actum  for  calls — Plea  of  alleged  misrepreeentation  6y  directors  that  the 
calls  would  he  devoted  to  a  certain  purpose — No  allegation  of  fraud — No  repvdia' 
DarUy  C.J.        a^^  of  shares. 
Faucett  J.  "^ 

and  'j^Q  ^Q  action  for  callfl  on  shares  in  a  limited  company,  the  defendant,  a  share- 

holder, pleaded  that  the  plaintiff  company,  in  order  to  induce  him  t.o  bny  the 
shares  of  one  H.,  represented  to  the  defendant  that  if  he  would  purchase  H.'s 
shares  the  call  then  due  and  all  future  calls  would  be  applied  for  the  purpose  of 
developing  the  property,  and  the  plea  went  on  to  ayer  that  the  said  calls 
sued  for  were  made  by  the  directors  for  the  purpose  of  reducing  their  indebted- 
ness, and  that  nothing  would  be  left  for  the  development  of  the  property,  and 
the  defendant's  shares  would  become  wholly  useless  to  him. 

Sold,  on  demurrer,  that  the  plea  was  no  answer  to  the  action,  as  no  fraudulent 
misrepresentation  of  an  existing  fact  was  alleged.  The  defendant's  remedy  was 
a  suit  in  equity  for  specific  performance. 

Declakation  by  plaintiff  company  against  the  defendant^  a 
member  and  shareholder  of  the  said  company^  for  calls  upon 
shares. 

Plea  (on  equitable  grounds)  that  at  the  time  of  the  purchase 
of  the  shares  by  the  defendant  hereinafter  mentioned  the  directors 
of  the  plaintiff  company  had  made  a  call  of  threepence  per  share, 
which  one  G.  Haager,  the  then  proprietor  of  eight  thousand 
shares,  paid  up  to  nineteen  shillings  and  threepence  per  share  in 
the  plaintiff  company,  was  unable  to  pay,  and  the  plaintiff  com- 
pany then,  in  order  to  enable  the  said  C.  Haager  to  sell  his  said 
shares  to  a  person  who  would  be  in  a  position  to  pay  the  said 
call  and  other  calls,  amounting  in  all  to  sixpence  a  share,  which 
might  afterwards  be  made ;  and  so  that  a  person  who  was  able 
to  contribute  towards  the  expenses  and  debt  of  the  plaintiff  com- 
pany might  be  substituted  in  their  books  for  a  person  who  was 
not  so  able,  and  in  order  to  induce  the  defendant  to  become  the 
purchaser  of  the  said  eight  thousand  shares,  represented  to  the 
defendant  that  if  he  would  purchase  the  said  shares  from  the 
said  C.  Haager  and  pay  to  the  plaintiff  company  the  said  call  then 
due  on  the  said  shares,  the  said  call  would  be  applied,  not  for  the 
purpose  of  paying  off  or  reducing  any  then  indebtedness  of  the 
plaintiff  company,  but,  together  with  all  moneys  received  from 
any  future  calls,  for  the  purpose  of  developing  the  prop^y 
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of  the  plaintiff  compan j^  and  not  otherwise.     And  the  defendant        1887. 
says  that,  relying  npon  the  said  representation^  he  did  bny  the        The 
said  eight  thousand  shares  from  the  said  C.  Haager,  and  did  pay  tiT  Min™ 
the  said  call  to  the  plaintiff  company.     And  the  defendant  says         ^^• 
that  the  directors  of  the  plaintiff  company,  in  fraud  of  their     Newton. 
said  representations,  applied  the  said  call  wholly  in  reducing  the 
then  indebtedness  of  the  company,  for  which  the  said  directors 
were  then  liable  individually.     And  the  defendant  says  that  the 
said  calls  herein  sued  for  are  made  by  the  said  directors  for  the 
purpose  of  further  reducing  the  said  indebtedness,  and  there  will 
be  nothing  left  for  the  development  of  the  property  of  the  said 
company,  and  the  defendant's  shares  will  become  wholly  value- 
less to  him. 

Demurrer  on  the  grounds — 1.  That  the  said  plea  does  not 
disclose  any  fraudulent  misrepresentation  of  any  existing  fact 
which  would  entitle  the  defendant  to  be  relieved  at  law  or  equity 
from  his  liability  for  the  said  calls.  2.  That  the  said  plea  alleges 
at  most  (if  at  all)  a  breach  of  a  promise  by  the  plaintiffs,  for 
which  the  plaintiffs  could  only  be  liable  in  damages,  and  such 
alleged  breach  is  no  answer  to  the  plaintifPs  action,  either  at  law 
or  equity.  3.  That  the  said  plea  does  not  show  any  departure 
by  the  plaintiffs  from  the  alleged  representations,  or  any  breach 
of  any  alleged  promise  by  the  plaintiffs  so  far  as  the  calls  sued 
for  are  concerned.  4.  Thatthe  said  plea  does  not  disclose  any  fraud 
on  the  part  of  the  plaintiffs.  5.  That  the  plea  does  not  disclose 
circumstances  under  which  a  Court  of  equity  would  grant  an 
absolute  and  unconditional  injunction  against  the  maintenance  of 
the  action.  6.  That  the  said  plea  confesses  and  does  not  avoid 
the  causes  of  action  in  the  declaration  alleged. 

Joinder  in  demurrer. 

OoAcn,  in  support  of  the  demurrer,  merely  submitted  the  above 
points,  and  referred  to  Bullen  v.  Leake  (3rd  Ed.),  p.  587,  to  show 
that  it  was  essential  that  on  the  discovery  of  a  fraud  there 
should  be  prompt  repudiation,  which  was  not  alleged  in  the  plea. 

(y Connor y  for  the  defendant,  in  support  of  the  plea.  The  issue 
of  fraud  is  fairly  raised  on  the  pleadings.     If  we  cau  show  that 


80  CASKS  AT  LAW.  [N.  S.  W.  R. 

^^'^-       the  inception  of  the  contract  was  induced  by  fraud,  we  are  not 

Thx        liable  for  calls.     A  Court  of  equity  would   restrain  an  action 

Tin  Mining  founded  on  a  purchase  induced  by  fraud.     A  fraudulent  repre* 

^^'         sentation  may  be  made  by  a  false  statement  of  intention,  e.g. : 

Nrwton.     If  new  shares  are  issued  on  the  understanding  that  the  proceeds 

are  to  be  devoted  to  particular  purposes.     He  cited  EdgingUm  v. 

Fitzmaurice  (1).  [Dablby,  C.J.     Is  not  the  defendant's  remedy 

to  file  a  statement  of  claim  in  equity  to  force  the  directors  to 

apply  the  money  paid  to  the  purpose  promised  f]    Yes,  but  here 

I  contend  that  the  plea  alleges  fraudulent  misrepresentation  of 

an  intention.     If  it  had  been  a  promise,  that  word  would  have 

been  used.     The  plea  would  at  any  rate  be  an  answer   to   the 

declaration  if  the  word  ^'fraudulently"  is  inserted  before   the 

word  "represented." 

Cohen  was  not  called  upon  to  reply. 

Barley  C.J.  Dablet,  C.J.  The  plea  cannot  be  supported,  fraud  not  being 
alleged.  It  is  clear  that  the  defendant,  as  a  shareholder,  has  not 
repudiated  his  contract  in  any  way,  but  still  remains  a  share- 
holder. The  plea  alleges  a  promise  that  the  calls  would  be 
devoted  to  a  certain  purpose,  but  that  is  no  answer  to  an  action 
for  calls.  The  defendant's  remedy  clearly  is  to  commence 
a  suit  in  equity,  claiming  that  the  moneys  shall  be  applied  as 
he  alleges  they  should  be  ;  and  that  Court  may  give  him 
damages  if  he  can  show  he  has  sustained  any.  I  think  the  plea 
is  bad,  and  the  demurrer  must  be  upheld. 

FaueeH  J.        Faucxtt  and  SiB  Gr.  Innss,  JJ.,  Concurred, 
and 


Ihnet  J. 


Judgment  for  plaintiffs. 

Attorney  for  plaintiffs  :  E.  Meyer. 

Attorneys  for  defendant :  Shepherd  ^  Grossman. 

(1)  65  L.J.  Ch,  660;  32  WJL  849. 
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THE  QUEEN  v,  ROSE.  1887. 


Jbr^ery— Ortmtnal  Law  Amendment  Act  (46  Tic.  No.  17),  eee.  258 — Authority       Feb.  18. 
for  payment  of  money — Practice — Notice  to  prisoner  of  hearing  of  Crown 
case  reserved,  Darley  C.J. 

Faucett  J. 
A  forged  letter,  which  would  be  a  good  voucher  if  signed  bj  the  person  by  whom  and  - 

it  purports  to  be  signed,  is  an  authority  for  the  payment  of  money  under  sec.  253       Innes  J. 
of  the  Criminal  Law  Amendment  Act  (46  Vic.  No.  17). 

Per  curiam :  A  prisoner  should  in  all  cases  have  notice  when  his  case  will  be 
argued. 

Spkcial  case  stated  by  Mr.  District  Court  Judge  Murray, 
Chairman  of  Quarter  Sessions : — 

*'  The  prisoner  was  tried  before  me,  at  the  Port  Macquarie 
Quarter  Sessions^  held  yesterday/ on  an  information  charging 
him  with  forging  a  '  warrant  order,  authority,  and  request,  for 
the  payment  of  money.*     There  was  a  second  count  for  uttering. 

''  The  information  was  intended  to  charge  an  offence  provided 
for  by  section  258  of  the  Oriminal  Law  Amendment  Act  of  1883. 

"  A  paper  writing,  purporting  to  be  a  letter  written  by  one 
John  Barrie  to  Rose,  the  accused,  was  put  in  evidence  as  the 
writing  charged  to  be  forged.  It  was  proved  that  this  paper  was 
shown  by  Rose  to  the  Mr.  Hibbard  apparently  mentioned  therein. 
Believing  it  to  be  Barrie's  handwriting,  Uibbard  gave  Rose  the 
sum  of  122.     Rose  was  convicted,  and  is  now  under  sentence. 

''The  question  for  the  consideration  of  the  honourable  the 
Supreme  Court  is :  Whether  this  writing  constitutes  an 
'  authority*  within  the  intention  of  the  section  ?  I  thought  it 
was  sufficient  in  form  to  satisfy  the  meaning  of  the  word,  and  so 
directed  the  jury  ;  but,  having  some  doubt,  I  reserved  the  point. 
The  prisoner  was  undefended. 

"The  following  is  a  copy  of  the  letter: — 'Crescent  Head, 
January  12th,  1886.  Dear  James — ^I  write  these  few  lines  to 
let  you  know  that  Mr.  Hibbard  is  going  to  Sydney;  and  also  the 
case  with  McDonald  and  me  is  coming  off  in  Sydney  about  the 
middle  of  February  at  the  Supreme  Court,  and  you  are  my  main 
witness  in  it.  It's  not  worth  while  coming  back  until  it's  over. 
The  team  is  working  drawing  girders.  You  say  that  you  are 
getting  short  of  money ;  you  can  draw  the  remainder  from  Mr, 
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1887.       Hibbard  in  Sydney.     His  office  is  in  Pitt-street.     Mr.  R.  Kemp 

BioiNA      is  his  agent.     He  will  tell  you  where  Mr.  Hibbard  will  stay. 

U^g,^       The  old  order  I  gave  yon  here  will  do  now.     There  is  24Z.  in  his 

hands  yet.     You  can  draw  that  till  I  see  yon  in  Sydney.     Will 

be  there  some  time  in  February. — ^Yonrs  tmly  (Signed) ,  John 

Babbib.'^ 

Fitzharddnge  appeared  for  the  Crown. 

The  prisoner  was  not  represented. 

[Sib  G.  InnbSj  J.  Has  the  prisoner  reoeived  notice  of  this 
application  f  ] 

Fitzhardinge.  No,  your  Honour.  He  was  undefended^  and 
the  point  was  raised  in  his  interest. 

[Dablbt,  C.J.  We  think  the  prisoner  should,  in  all  cases^ 
have  notice  when  his  case  will  be  argued.] 

Fitzhardinge  reierred  the  Court  to  the  case  of  B.  v.  Rogers  {1), 
in  which  a  prisoner  was  convicted  for  forging  a  document  in 
the  following  words  : — "  Oct,  11,  1839.  This  is  to  satisfy  that 
R.  Kogers  as  swept  the  flues  and  cleaned  the  bilges,  and  repaired 
four  bridges  of  the  Princess  Victoria  (a  steam  vessel),  42.  10s. 
(Signed),  J.  Nioholson.'^ 

DarUyCJ.  Dablby,  C.J.  We  think  the  conviction  must  be  upheld. 
Section  253  of  the  Oriminal  Law  Amendment  Act  says  : 
^'Whosoever    forges    or    utters  ,      .     any    undertaking, 

warrant,  order,  authority,  or  request,  for  the  payment  of  money 
.  .  .  shall  be  liable  to  penal  servitude  for  ten  years.^^  The 
only  question  is  :  Is  this  an  authority  for  the  payment  of  money f 
[His  Honour  read  the  letter  set  out  in  the  special  case.]  It 
appears  to  me  that  that  is  clearly  an  order  or  authority  for  the 
payment  of  money ;  if  it  had  been  really  written  by  Barrie,  it 
would  have  been  a  good  voucher. 

Faucett  J,       Faucbtt  and  Sib  O.  Inkbs,  JJ.,  concurred. 
Innes  J,  Oonvictum  uphsld. 

(1)  9  C.  A  P,  41, 
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THE  QUEEN  v.  BRADFORD  and  FORBES.  1887. 


Jnntfs  J 


Criminal  Uw — Consptraey  to  defraud — Evidence  of  other  acts  tmding  to  ehow  ^^^*  18' 
general  conspiracy — Election  hy  Crown — Criminal  Law  Amendment  Act  (4S 

Vic,  No.  17),  s.  331 — Other  persons,  names  unknoion,  jointly  charged^No  ^^^l^  C.J. 

evidence  as  to  such  other  persons.  ^     ' 

Where  two  prisoners  were  charged  iix>on  an  information  for  conspiracy  to 
defrand, "  that  they  did  amongst  themselyes,  and  with  divers  other  persons, 
whose  names  are  to  the  Attorney-General  unknown,  conspire  together  to  cheat 
and  defraud," 

Held,  that  the  Crown  was  not  restricted  to  the  proof  of  that  one  particular 
act  of  fraud,  but  that  evidehce  could  be  given  of  other  overt  acts  tending  to 
show  that  similar  fraudulent  practices  had  been  resorted  to  on  other  occasions, 
showing  that  the  prisoners  had  been  carrying  out  a  general  conspiracy  to 
defiraad. 

Held  also,  that  the  Crown  could  not  be  put  to  its  election  as  to  which  par* 
tiCDlar  act  of  conspiracy  should  be  proved. 

Seldfwrther,  that,  the  Crown  having  shown  that  the  two  prisoners  conspired 
together,  it  was  not  necessary  to  prove  that  "  other  persons  *'  had  been  engaged 
in  the  oanspiraoy.    Conviction  upheld. 

Special  cajse  stated  by  Windeyer,  J. : — 

"  These  prisoners  were  tried  before  me  on  the  seventeenth  day 
of  November^  at  the  late  crinunal  sittings  at  Darlinghnrst^  upon 
an  information  charging  that  they  did  amongst  themselves,  and 
divers  other  persons  whose  names  are  to  the  Attorney-General 
unknown^  conspire  together  to  cheat  and  defraud  the  municipal 
council  of  Sydney  of  divers  large  sums  of  money. 

"  The  prisoner  Bradford^  it  appeared  from  the  evidence^  was 
member  of  a  firm  styled  '  D.  &  R.  Bradford '  that  had  a  contract 
to  supply  the  municipal  council  of  Sydney  with  iron  castings 
for  the  waterworks  of  Sydney.  The  prisoner  Forbes  was  a  clerk 
in  the  employment  of  the  firm. 

"  The  mode  of  dealing  between  the  corporation  and  D.  &  B. 
Bradford  was  as  follows: — ^When  castings  of  any  kind  were 
wanted,  one  J.  N.  Walton,  the  storekeeper  for  the  corporation  at 
Crown-street  reservoir,  drew  up  a  requisition  slip  for  the  articles 
required,  and  sent  it  to  the  city  engineer,  Walton  keeping  a 
requisition  book,  and  entering  a  copy  of  the  requisition  on  the 
butt  of  it.  A  requisition  was  then  made  out  for  the  articles  in 
the  engineer's  office  upon  the  firm  of  D.  &  R.  Bradford,  which 
K3«W.B.»  Vol,  vm..  Law.  C 
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1887.  requisition  was  given  to  Walton  by  the  clerk  in  the  engineer's 
Reqina  oflGlce,  and  compared  by  Walton  with  his  butt,  and  when  found  to 
Bbadfobd  P'gree  with  it,  the  requisition  was  given  to  the  Bradfords.  The 
articles  were  then  delivered  to  Walton  in  accordance  with  the 
requisition,  not  always  in  full,  but  never  in  excess  of  the 
requisition.  When  delivered  they  were  weighed  by  Walton,  and 
the  weights  sent  to  the  Bradfords.  The  vouchers — ^that  is,  the 
bills  for  the  articles — were  then  brought  to  Walton,  together 
with  the  requisition.  Walton  then  checked  the  account  by  com- 
paring it  with  the  requisition  and  with  his  book.  Walton  then 
initialled  the  acconnt  and  signed  the  requisition— on  the  face  of 
it,  if  it  had  been  supplied  in  full,  and  on  the  back  of  it,  if  only 
partly  complied  with — and  handed  the  acconnt,  so  initialled,  to 
the  prisoners,  who  it  was  proved  were  always  in  company  when 
they  brought  the  vouchers  to  Walton. 

"  It  appeared  from  the  evidence  that  after  the  accounts  and 
requisition  had  been  so  initialled  and  signed  by  Walton  that  the 
genuine  documents  were  either  destroyed  and  fresh  ones  sub- 
stituted, containing  a  much  larger  number  of  articles  than  were 
originally  supplied,  and  a  forged  initial  and  signature  of  Walton 
put  to  them,  or  the  original  figures  were  a^iered  so  as  to  make 
it  appear  that  a  much  larger  quantity  of  articles  had  been 
ordered  and  supplied.  In  consequence  of  no  check  being  kept 
in  the  offices  of  the  corporation,  by  comparing  the  vouchers  and 
requisitions  supposed  to  be  initialled  and  signed  by  Walton  with 
the  copy  of  the  requisitions  kept  in  the  engineer's  office,  the 
prisoners,  who  always  came  together  for  the  payment  of  the 
vouchers,  obtained  sums  of  money  largely  in  excess  of  what  they 
were  entitled  to ;  and  the  corporation  was  thus  defrauded  to  a 
considerable  extent.  The  evidence  as  to  the  forgeries  of 
Walton's  name  having  been  effected  by  Forbes  was  clear,  and 
there  was  ample  evidence,  from  the  actings  and  confessions  of 
the  prisoners,  that  they  were  acting  together  in  the  matter,  and 
*o  justify  the  inference  that  they  had  conspired  together  to 
defraud  the  corporation.  There  was,  however,  no  evidence 
given  to  show  that  there  were  other  persons  acting  with  the 
prisoners.  In  the  course  of  the  prosecution,  evidence  w«ts 
tendered  to  show  that  this    kind   of    fraudulent    practice    of 
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sabstituting  forged    requisitions   and   accounts,  which   I   have        1887. 
described,  had  been  resorted  to  more  than  once  by  the  prisoners.      Ebqina 

''  This  was  objected  to  on  behalf  of  the  prisoners  as  showing  bradfobd 
distinct  conspiracies,  but  I  admitted  the  evidence  as  evidence  of 
overt  acts  from  which  the  jury  might  infer  the  existence  of  one 
general  conspiracy  to  defraud  the  corporation  in  their  dealings 
with  D.  &  B.  Bradford,  and  going  to  rebut  the  idea  that  the 
alteration  of.  a  few  figures  in  one  document  had  perhaps  arisen 
only  from  some  innocent  mistake  or  carelessness ;  the  admission 
of  such  evidence  appearing  to  me,  moreover,  to  be  justified  by  the 
case  of  Rex  v.  Roberta  (1). 

"  I  was  further  asked,  with  reference  to  these  several  overt 
acts  that  I  have  described,  to  put  the  Crown  to  its  election  under 
section  381  of  the  Orvrmnal  Law  Amendment  Act,  as  to  which 
conspiracy,  as  it  was  termed,  it  would  proceed. 

''This  I  refused  to  do,  as  I  did  not  consider  the  several 
instances  of  the  manipulations  of  the  requisitions  and  accounts 
by  the  prisoners,  which  were  given  in  evidence,  to  show  with 
other  evidence  the  existence  of  a  conspiracy  to  defraud,  as 
conspiracies  'substantially  different'  within  the  meaning  of 
section  831,  but  as  actings  of  the  prisoners,  from  which  the 
existence  of  the  one  conspiracy  charged  might  be  inferred. 

"I  was  further  asked  to  tell  the  jury  that  as  the  information 
cliarged  the  prisoners  with  conspiracy  among  themselves  and 
inrith  divers  other  persons  whose  names  were  to  the  Attorney- 
General  unknown,  the  evidence  given  in  the  case  did  not  support 
it,  as  there  was  no  evidence  of  other  persons  being  engaged  in 
the  conspiracy,  and  that,  therefore,  the  prisoners  should  be 
acquitted. 

"  This  I  refused  to  do,  telling  the  jury  that  they  could  convict 
the  prisoners  if  they  found  that  there  was  a  conspiracy  between 
themselves  to  defraud  the  corporation  in  their  dealings  with  the 
firm  of  D.  &  B.  Bradford. 

"  The  prisoners  having  been  convicted,  the  questions  which  I 
have  been  asked  to  reserve  for  the  consideration  of  the  Court  are, 
whether  I  was  right — 

^'1.  In  admitting  the  evidence  which  I  did. 
(1)  1  Campbell  399. 
C  3 
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1887.  '^  2.  In  refusing  to  put  the  Crown  to  an  election. 

Beoina  ^^  3.  In  holding  that  the  prisoners  could  be  convicted  though 

Bradford  ^^  evidence  was  given  of  any  other  persons  being  concerned  in 

AND  the  conspiracy. " 

Salomons^  Q.O.,  and  Teece  appeared  for  the  Crown. 

No  appearance  for  the  prisoners. 

Salomona,  Q.C.  The  first  point  is^  that  the  Crown  was  limited 
to  the  proof  of  the  conspiracy  in  respect  of  one  voucher.  The 
very  point  arose  in  Rex  v.  Roberta  (1).  The  charge  is  conspiracy 
to  defraud.  If  the  Crown  were  limited  to  one  case  the  jury 
might  say  it  was  a  mistake.  It  is  only  by  cumulative  instances 
that  the  charge  of  the  conspiracy  to  defraud  is  made  out.  As  to 
the  second  pointy  that  under  section  331  of  the  GHminal  Law 
Amendment  Act  (2),  the  Crown  must  be  put  to  its  election  as  to 
which  act  of  fraud  it  would  proceed  upon.  The  question  is 
irrelevant.  As  to  the  third  point,  the  proper  course  would  have 
been  for  the  prisoners  to  have  applied  for  particulars. 

DarUyCJ,  Dablet,  C.J.  In  this  case  the  prisoners  were  indicted, 
together  with  other  persons  to  the  Attorney-General  unknown, 
for  that  they  ''  did  amongst  themselves  and  with  divers  persons 
whose  names  are  to  the  Attorney-General  unknown,  conspire 
together  to  cheat  and  defraud  the  m  unicipal  council  of  Sydney 
of  divers  large  sums  of  money."  The  first  objection  taken  was 
that  his  Honour  the  Judge  had  admitted  evidence  of  certain 
vouchers  under   circumstances  fully   detailed  in  his  Honour's 


(2)  46  Vic.  No.  17,  s.  331 :— It  shall 
not  be  necessary,  in  an  indictment  for 
conspiracy,  to  state  any  overt  act ;  and 
each  defendant,  in  any  case  of  con- 
spiracy (whether  two  or  more  de- 
fendants are  included  in  the  same 
indictment  or  not),  may  be  charged 
separately,  in  any  count,  as  having 
conspired  with  divers  persons,  of  whom 
it  will  be  sufficient  to  name  one  only — 
or  as  having  conspired  with  one  other 
named  person  only — and  may  be  con- 
victed on  such  count,  upon  proof  of 
his  having  unlawfully  conspired  for 


the  purpose  therein  alleged  with  any 
one  such  person.  Provided  always  that 
no  more  than  three  counts  against  the 
same  defendant  shall  be  inserted  on 
any  such  indictment,  and  that  the 
Court  may,  in  any  case,  before  plea 
pleaded,  order  such  particulars  to  be 
given  as  to  such  Court  shall  seem 
meet,  and  that,  where  conspiracies 
substantially  different  are  charged  in 
the  same  indictment,  the  prosecutor 
may  be  put  to  his  election  as  to  the 
one  on  which  he  will  proceed. 


VOL.  Vm.]  CASES  AT  LAW.  37 

Btatement  of  the  case.     It  is  not  necessary  to  refer  to  the  matter        l^^- 
at  any  lengthy  but  it  appears  to  be  shortly  this :  A  voucher  was      Eboina 
put  in  evidence  and  clearly  proved  to  be  a  forgery ;  and  it  was    bbadfobd 
also  clearly  proved  that  the  prisoners  had  conspired  together  to     p^^^ 
obtain  money  from  the  corporation  upon  that  document.     Other   j)ariey  C.J. 
documents  of  exactly  similar  nature  were  then  put  in  evidence, 
upon  which  money  had  also  been  obtained. 

It  appears  to  me  that  although  the  Grown  confined  itself  in  the 
indictment  to  one  act  of  conspiracy,  the  other  documents  were 
clearly  admissible  as  evidence  of  overt  acts  on  the  part  of  the 
prisoners,  showing  that  they  had  been  carrying  out  a  general 
conspiracy  to  defraud  the  corporation  by  this  mode  of  procedure. 
There  were  not  several  conspiracies,  but  one  conspiracy  by 
general  acts  to  defraud  the  corporation.  I  think,  therefore, 
that  his  Honour  Mr.  Justice  Windeyer  was  perfectly  right  in 
admitting  the  evidence. 

As  to  the  second  point— which  is  involved  in  the  first— there 
was  no  election  to  put  the  Crown  to. 

As  to  the  third  point — it  appears  to  me  that,  the  Crown 
having  shown  that  the  two  prisoners  conspired  together,  it  was 
quite  unnecessary  for  the  Crown  to  show  that  any  other  persons 
had  conspired  with  them.  A  conspiracy  has  been  clearly  proved 
against  the  prisoners.  I  think  his  Honour  was  quite  right 
in  the  view  he  took  of  the  case.     The  conviction  must  be  upheld. 

Faucett,  J.     I  am  of  the  same  opinion.      The  words  of  the    Faucett  J. 
information  follow  exactly  the  words  laid  down  in  the  forms 
made  under  the  Act  of  Parliament,  and  which  therefore  have  the 
force  of  an  Act  of  Parliament.     All  the  acts  were  in  pursuance 
of  the  same  conspiracy. 

As  to  the  third  point— if  three  persons  are  charged  with 
murder  and  one  is  found  to  be  innocent,  the  conviction  of  the 
others  is  not  therefore  bad ;  so  if  four  persons  are  charged  with 
conspiracy  to  murder,  the  same  principle  applies.  So  in  the 
present  case  the  conviction  must  be  upheld. 

Sib  G.  Inkbs,  J.     I  concur.     Granted  that  the  information  is      ^**^  •^* 
correctly  laid,  there  is  nothing  in  any  of  these  points. 

Oonviction  upheld. 
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THE  QUEEN  v.  HUNT  AND  OLLIVIEE. 

Criminal  law — Evidence — Statement  6y  prisoner  made  on  former  trial  admietible 
in  evidence  against  him — Criminal  Law  Amendment  Act  (46  Vie.  No,  17),  s.  470. 

A  statement  made  by  a  priBoner  under  s.  470  of  46  Vic.  No.  17,  on  a  former 
trial,  when  the  jury  disagreed,  is  admissible  in  evidence  against  him  at  the 
second  trial. 

Special  case  was  stated  by  Mr.  M.  H.  Stsphen,  Q.C.^  Acting 
Judge : — 

''  Vere  Hunt  and  Welby  Morton  OUivier  were  tried  before  me 
at  the  last  gaol  delivery  at  Darlinghurst^  tbe  former  upon  a 
charge  of  making  a  false  entry  with  intent  to  defraud^  the  latter 
with  being  an  accessory  before  the  feet. 

"  The  prisoners  had  previously  been  tried  on  the  same  charges 
before  his  Honour  Mr.  Justice  Windeyer. 

"  The  prisoner  Ollivier^  on  that  occasion^  made  a  statement 
implicating  himself^  but  exculpating  Hunt.  No  verdict  was 
then  returned,  the  jury  having  disagreed. 

'^  At  the  trial  before  me,  the  Crown  tendered,  in  evidence  as 
against  OUivier,  the  before  mentioned  statement.  The  prisoner 
OUivier  objected  to  its  reception,  and  so  did  the  counsel  for 
Hunt.  J  admitted  it  in  evidence  as  against  OUivier.  I  was 
requested  to  reserve  the  point  whether  I  was  right  in  admitting 
the  statement. 

'^  Both  prisoners  were  convicted. 

"  The  question  for  the  Court  is^  whether  the  statement  was 
admissible,  and  whether  the  prisoners,  or  either  of  them,  were 
wrongly  convicted." 

Salomons,  Q.C.,  and  Teece  for  the  Crown. 
There  was  no  appearance  for  the  prisoners. 
The  special  case  having  been  read, 

Salomons,  Q.C.,  stated  the  point,  and  referred  to  section  470 
of  the  Oriminal  Law  Amendment  Act  (46  Vic.  No.  17.)    faj 

Per  Curiam.     We  think  the  point  is  unarguable. 

Conviction  upheld. 
17,  8.  470 : — Erery    advised  by  counsel,   make  any  admis- 


(a)  46  Vic.  No. 
aocnaed  person  on  his  trial  may,  if  so 


sions  as  to  matters  of  fact,  whaterer 
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THE  QUEEN  v.  HARVEY. 

Criminal  law — "  Maliciously"  infiiciing  grievous  hodUy  harm — Intent  to  injure — 
Criminal  Law  Amendment  Act  (46  Vic.  No.  17),  m.  7  &  24 — Second  count  for 
common  assault. 

On  an  indictment  for  maliciously  inflicting  grievous  bodily  harm,  the  intent 
rather  than  the  result  of  the  act  must  be  considered.  The  jury  should  be 
directed  to  consider  whether  the  act  was  done  recklessly  and  wantonly. 

The  words  *'  with  intent  to  injure,"  in  s.  7  of  the  Criminal  Law  Amendment  Act 
mean  with  intent  to  inflict  some  substantial  injury. 

Where  a  prisoner  caused  injury  to  a  boy  by  throwing  a  bucket  of  hot  water  over 
him,  and  the  Judge  directed  the  jury  that  it  did  not  matter  whether  he  knew  it 
was  hot  or  not,  and  that  if  they  considered  that  grievous  bodily  harm  resulted  to 
the  boy  from  the  act,  they  ought  to  find  him  guilty. 

Held,  a  wrong  direction.  Conviction  quashed.  Per  Curiam,  The  case  should 
have  been  allowed  to  go  to  the  jury  on  the  second  count  for  common  assault. 

Special  case  stated  by  Mr.  District  Court  Judge  Docker, 
Chairman  of  Quarter  Sessions  :— 

*'  In  this  case,  which  was  tried  at  the  Darlinghurst  sessions, 
December  8th,  the  accused  was  charged  with  having  maliciously 
inflicted  grievous  bodily  harm  upon  Peter  Joseph  Brennan. 
There  was  a  second  count  for  common  assault. 

"  The  evidence  material  to  the  point  reserved  is  as  follows  : — 

"  Peter  Joseph  Brennan  deposed — I  am  twelve  years  old ;  I 
live  at  the  Gordon  Hotel,  Market-street,  with  my  father,  who  is 
caterer  for  the  upper  part  of  the  hotel.  On  the  20th  November, 
about  ten  minutes  to  six  p.m.,  he  sent  me  down  to  the  kitchen  to 
get  a  bucket  of  hot  water.  I  saw  the  cook  there  and  a  friend  of 
his.  I  got  the  hot  water  from  the  copper  in  a  room  adjoining 
the  kitchen ;  it  was  boiling.  I  brought  the  bucket  to  the 
kLtchen,  and  left  it  on  the  floo^.  I  sat  on  the  table  talking  to 
the  cook.  Prisoiier  came  in.  He  is  the  6eUarma;n  at  the"hotel.' . 
He  took  ofE  his  coat  and  took  me  by  the  back  of  the  heck  and  ' 
'  sboV  me  oS  the  table.     I  said,   ^  Tou'll  be  shooting  me  about 


1887. 
Feb.  18. 

Barley  C.J. 
Faucett  J. 

and 
Innes  J. 


the  crime  charged,  or  give  any  consent 
which  might  lawfully  be  given  in  a 
civil  case — and  whether  defended  by 
oomtael  or  not^  he  may  make  any  state- 
ment, at  the  close  of  the  case  for  the 
prosecution,    and  before   calling    any 


witness  in  his  defence,  without  being 
liable  to    examination  thereupon   by 
counsel    for    the    Crown   or   by   the 
Coust-r-rand  ni£^  thereafter  personally. . 
or  by  his  counsel  address  the  jury. 
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^0^^'  some  of  these  days  till  I  heave  a  brick  at  you/  He  took  up  the 
BioiNA  bucket,  put  it  on  the  table,  and  said,  ^  If  you  give  me  any  more 
Habyst.  ^^  your  cheek  I'll  throw  this  over  you.'  He  threw  it  on  me  ;  it 
knocked  me  on  the  floor.  The  water  struck  me  on  the  back, 
head,  and  neck.  I  was  scalded.  The  cook  picked  me  up  and 
pulled  my  shirt  off.  (He  then  described  the  injuries  he  had 
received,  and  the  treatment.)  Prisoner  and  I  were  not  on  good 
terms ;  he  used  to  knock  me  about. 

'*  Cross-examined,  he  said — The  water  was  steaming  when  I 
put  it  in  the  bucket.  There  was  a  good  fire  on,  and  the  water 
was  boiling.  Prisoner  did  not  say  I  was  in  the  way.  I  was  at  the 
end  of  the  table.  There  was  no  other  pail  of  water  there.  I 
don't  know  whether  there  were  other  buckets  in  the  kitchen. 

'' Charles  Alexander,  cook  at  the  hotel,  deposed — ^The  boy 
came  down  about  4.30  p.m.  and  asked  for  water.  He  helped 
himself  at  the  boiler.  He  put  the  water  down  in  the  kitchen. 
There  were  several  buckets  there.  The  boy  was  speaking  to  me 
and  several  others.  He  was  standing  at  the  table.  Prisoner 
came  in  about  three-quarters  of  an  hour  afterwards  and  told  us 
about  the  cricket  match.  He  had  taken  his  coat  ofE  in  his  room. 
He  ^shifted'  the  boy,  saying,  ^Get  out  of  this ;  make  room  forme. 
They  boy  ran  round  the  table  and  said^  '  What  did  you  shift  me 
for  ?  I'll  put  a  knife  in  you  some  of  these  days.'  Prisoner  said, 
'  If  you  give  me  any  of  your  cheek,  I'll  come  and  box  your  ears.' 
The  boy  said,  '  Some  of  these  fine  days  I'll  give  you  a  brick.' 
Prisoner  said,  *  If  you  give  me  any  of  your  cheek,  I'll  put  this 
bucket  of  water  over  you.'  The  boy  said  something ;  I  turned 
away.  I  heard  the  boy  singing  out  for  his  father.  Prisoner 
had  put  the  bucket  of  water  over  him ;  he  was  leaning  against  a 
chair.  I  picked  him  up,  and  separated  his  clothes  from  his  back. 
Cross-examined,  he  said — ^I  saw  the  water  thrown;  prisoner  was 
4  or  5  yards  from  the  boy ;  most  of  the  water  went  over  his 
head.  The  water  wap  ofE  the  boil  in  the  copper  at  one  p.m. 
There  was  a  very  little  fire.  The  water  was  not  steaming. 
There  were  several  buckets  in  the  kitchen  with  soapy  water. 
There  were  buckets  with  cold  water  near.  The  boy  and 
prisoner  were  always  skylarking. 
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"  Charles  Wilmott,  a  cook,  deposed — I  went  to  the  kitchen  of  ^^^^ 
the  Gordon  Hotel  about  5.20  or  5.30  p.m.  The  boy  came  in  Bboina 
about  10  minutes  after.  He  brought  a  bucket  of  water  from  the  habvbt. 
boiler,  and  put  it  down  by  the  block  on  the  kitchen  floor.  He 
was  skylarking  for  15  or  20  minutes  afterwards.  The  prisoner 
came  in.  We  were  all  sitting  on  the  table.  We  asked  prisoner 
aboat  the  cricket  match.  He  gave  the  boy  a  shove  to  make 
room.  The  boy  ran  round  the  table,  and  said,  '  I'll  put  a  knife 
in  yon  or  throw  half  a  brick  at  you.^  Prisoner  said,  '  1*11  box 
your  ears.'  The  boy  said,  ^  I  dare  you  to  do  it.'  Prisoner 
said,  'I'll  throw  the  water  over  you.'  There  were  several 
buckets  there.  He  took  up  the  bucket  of  hot  water — there 
was  not  much  steam — and  threw  it  over  the  boy.  He  screamed 
and  fell  down.  Cross-examined,  he  said — I  had  been  there 
several  times  before.  I  have  seen  them  chaffing,  and  laughing,  and 
sometimes  '  rowing.'     There  were  other  buckets  of  water  there. 

**  Peter  J,  Brennan,  the  father  of  the  boy,  deposed — ^At  ten 
minutes  to  six  I  sent  the  boy  down  for  a  bucket  of  warm  water. 
About  six  o'clock  I  heard  screams.  The  boy  came  up — ^appeared 
as  if  he  had  been  boiled — ^face  and  neck  red — badly  scalded.  I 
ran  downstairs  and  spoke  to  the  prisoner.  I  said,  'Why  did  you 
scald  the  boy  f '  '  Because  he  was  giving  me  cheek.'  The 
witness  then  described  the  boy's  injuries  and  sufferings,  and  the 
treatment. 

"In  summing  up,  I  referred  to  the  definition  of  the  word, 
'  malicious,'  and  in  reference  to  the  contention  of  the  learned 
ooansel  for  the  defence  that  the  prisoner  did  not  know  the  water 
was  scalding,  I  told  the  jury  that  if  the  prisoner  was  doing  an 
unlawful  act  in  throwing  the  water  over  the  boy,  it  did  not  matter 
whether  he  knew  it  was  hot  or  not,  and  that,  if  they  considered 
that  grievous  bodily  harm  resulted  to  the  boy  from  that  act,  they 
ought  to  find  guilty  on  the  first  count,  and  I  referred  to  Ward^a 
ease  (1  L.R.  C.C.R.  356). 

'*  The  learned  counsel  for  the  defence  took  exception  to  this 
direction,  and  asked  me  to  direct  the  jury,  '  that  they  could  not 
legally  find,  or  ought  not  to  find,  the  prisoner  guilty  on  the  first 
count,  if  they  believed  that  at  the  time  he  threw  the  water  he  was 
Ignorant  of  the  fact  as  ta  whether  it  was  hot  or  cold. ' 
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"  I  declined  to  give  this  direction  to  the  jury.  The  prisoner 
was  convicted  on  the  first  count  and  sentenced  to  six  months' 
imprisonment  with  hard  labour. 

''The  question  for  the  consideration  of  their  Honours  the 
Judges  of  the  Supreme  Court,  is  whether  my  direction  to  the  jury 
was  right.'* 

Healy,  for  the  Crown,  referred  to  Ward? a  case  (1),  relied  on  by 
the  learned  chairman ;  and  to  sections  22  and  24  of  the  Criminal 
Law  Amendment  Act  (2),  as  to  the  ''intent;"  and  to  section  7'. 
as  to  the  meaning  of  the  word  "malicious"  (8).   R.  v.  Pembliton 
(4)  and  B.  v.  Martin  (5)  were  also  cited. 

No  appearance  for  the  prisoner. 

Darley  C.J.  Darlby,  C.J.  In  this  case  the  prisoner  was  indicted  under  s. 
24  of  the  Criminal  Law  Amendment  Act,  for  having  maliciously 
inflicted  grievous  bodily  harm  upon  a  boy,  Peter  Joseph  Brennan. 
And  there  was  a  second  count  of  common  assault. 

The  question  now  to  be  considered  turns  upon  the  meaning  of 
the  word  "  maliciously,"  in  that  section. 

The  facts  seem  to  be  these :  The  prisoner  and  the  boy  had 
words ;  the  boy  said  something  to  the  prisoner,  and  the  prisoner 


(1)  L.E.  1  C.C.B,  366. 

(2)  46  Vic.  No.  17,  sec  22  :— Who- 
soever maliciously  by  any  meaziB 
wounds,  or  inflicts  grioYous  bodily  harm 
upon  any  person,  or  shoots  at  any  per- 
son, or  in  any  manner  attempts  to  dis- 
charge any  kind  of  loaded  arms  at  any 
person,  with  intent  in  any  such  case  to 
do  grievous  bodily  harm  to  any  person, 
or  with  intent  to  resist,  or  prevent  the 
lawful  apprehension  or  detainer  either 
of  himself  or  any  other  person,  shall  be 
liable  to  i>enal  servitude  for  life. 

46  Vio.  No.  17,  s.  24 :— Whosoever 
maliciously  by  any  means  wounds,  or 
inflicts  grievous  bodily  harm  upon  any 
person,  shall  be  liable  to  penal  servi- 
t!;ide  for  flre  years.  Any  permanent 
or  serious  disflgpi^ng  of  the  person . 
shall   be    included  within   ihe'  tenn 


grievous  bodily  harm,  for  the  purposes 
of  this  and  the  said  twenty-second 
section. 

(3)  46  Vic.  No.  17,  s.  7  :— Every  act 
done  of  malice,  whether  against  an  in- 
dividual or  any  corporate  body,  or 
number  of  individuals,  or  done  without 
malice,  but  with  indiiference  to  human 
life  or  suffering,  or  with  intent  to  in- 
jure some  person  or  persons^  of  corpo- 
rate body,  in  property  or  otherwise;,, 
and  in  any  such  case' without  lawful 
cause  or  excuse,'  or  done  recklessly  or 
wantonly,  shall  be  taken  to  have 
been  done  maliciously,  within  the 
meaning  of  this  Act ;  and  of  every 
indictment  and  charge  where  malice  is 
by  law  an  ingredient  in  the  crime. 

(4)  L,K.  2  C.C.B.  119. 

'tsfL-K.  8Q.B.li.'54"     '       —     ••    - 
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threw  a  bucket  of  hot  water  orer  him,  taking  up  the  bucket    >   ^^^^* 
nearest  to  him.     But  it  does  not  seem  that   the  prisoner  knew      Regina 
that  the  water  was  scalding,  and  therefore  likely  to  inflict  serious     Habvet, 
bodily  harm  on  the  boy.     Under  these  circumstances  the  Judge   Darley  C.J. 
seems  to  have  thought  that  the  law  bound  him  to  hold  that  the  act 
was  malicious,  and  to  look  to  the  result  flowing  from  the  act 
done  rather  than  to  the  intent ;  to  look  to  the  injury  which  was 
inflicted  rather  than  to  the  mind  of  the  person  who  inflicted  such 
injury. 

I  cannot  see  that  there  was  anything  malicious  in  what  the 
prisoner  did,  so  as  to  bring  the  act  within  the  meaning  of  the 
7th  or  24th  sections.  It  may  be  said  that  the  prisoner  took  up 
the  bucket  recklessly,  but  at  the  same  time  he  did  not  take  it  up 
with  the  intention  of  inflicting  any  serious  or  permanent  injury 
upon  the  boy.  I  am  of  opinion  that  the  words,  ^'  intent  to  injure,'^ 
in  the  7th  section,  must  mean  intent  to  inflict  some  substantial 
injury,  which,  although  not  necessarily  of  a  permanent  character, 
must  be  substantial  at  the  time ;  and  not  such  injury  as  would 
ordinarily  be  inflicted  by  the  mere  throwing  of  a  bucket  of  water. 
The  question  is,  did  the  prisoner  take  up  this  bucket  of  water 
intending  to  injure  the  lad  in  a  substantial  manner  ?  I  do  not 
think  the  evidence  warrants  that  view.  I  think,  looking  at  the 
evidence,  that  it  is  impossible  to  say  that  the  prisoner  intended 
anything  of  the  kind.  He  seems  to  have  taken  up  the  bucket, 
not  knowing  whether  it  was  hot  or  cold,  merely  for  the  purpose 
of  inflicting  some  punishment  on  the  boy  for  his  impertinence. 

I  think,  therefore,  that  the  learned  chairman  came  to  an 
erroneous  conclusion,  in  the  view  which  he  took  of  these  two 
sections,  and  in  the  way  in  which  he  applied  them  to  the  facts 
before  .him,  and  that  the  conviction  cannot  be  upheld^ 

It  is  much  to  be  regretted  that  the  case  was  not  allowed 
to  go  to  the  jury  on  the  second  count.  •  If  theprisoner -hakl  been . 
found  guilty  of  a  common  assault  only,  the  sentence  would  have 
been  much  lighter  than  six  months'  imprisonment.  If  he  did 
not  know  that  the  water  was  hot,  six  months  was  a  very  severe 
sentence. 

Paucett,  J.    I  concur  in  the  result  with  his  Honour  the  Chief    Taueett  J. 
Josticie  ;    but.   not  >  without   considerable  doubt.  .  The   word 


44 


OASES  AT  LAW. 


[N.  S.W.B. 


1887. 


Bbgina 

V, 
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''maliciouB"  is  explained  by  s.  7  of  the  Oriminal  Law  Amend- 
ment  Act,  according  to  which  a  person  doing  an  act  recklessly 
or  carelessly  is  taken  to  have  acted  ''  maliciously.**  The  qaestion 
is,  did  this  man  do  thisi  act  in  a  reckless  or  careless  way  so  as  to 
amount  to  malice  ?  That  is,  did  he  do  it  with  a  reckless 
disregard  of  the  consequence,  so  as  to  bring  himself  within  this 
section  ? 

I  agree  in  thinking  that  it  seems  a  pity  that  the  prisoner  was 
not  found  guilty  on  the  second  count. 


JjMMff  J.  Sib  G.  Innes,  J.     I  am  of  opinion  that  the  conviction  is  bad. 

When  the  learned  chairman  told  the  jury  '^that  if  the  prisoner 
was  doing  an  unlawful  act  in  throwing  the  water  over  the  boy, 
it  did  not  matter  whether  he  knew  it  was  hot  or  not,"  it  seems 
to  me  that  he  uttered  that  which  was  directly  calculated  to 
mislead  the  jury.  Many  assaults  are  not  attended  with  injurious 
results,  and  though  unlawful  acts  are  mere  hurtless  assaults. 
The  learned  chairman  says  that  he  referred  to  Ward's  ca^e  (6), 
and  declined  to  direct  the  jury ''  that  they  could  not  legally  find, 
or  ought  not  to  find,  the  prisoner  guilty  on  the  first  count,  if  they 
believed  that  at  the  time  he  threw  the  water  he  was  ignorant  of 
the  fact  as  to  whether  it  was  hot  or  cold/*  I  am  of  opinion  that 
the  learned  chairman  was  not  bound  to  adopt  that  form  of  words. 
The  question  is  whether  what  he  did  tell  the  jury  was  correct : 
not  whether  he  did  not  direct  them  as  the  learned  counsel  for  the 
prisoner  asked  him.  No  doubt  the  Legislature  have  made  a 
praiseworthy  attempt  to  define  '' malice"  (s.  7),  and  it  is  a vexy 
correct  definition.  In  B.  v.  PembUton  (7),  Blackburn,  J.,  says 
at  p.  221,  '^Malice  may  be  defined  to  be  'where  any  person 
wilfully  does  an  act  injurious  to  another  without  lawful  excuse.* 
.  ,  .  .1  think  it  is  impossible  to  say  in  this  case  that  the 
prisoner  has  maliciously  done  an  act  which  he  did  not  intend 
to  do.** 

There  must  be  a  wilful  doing  of  an  act  injurious  to  another 

(that  other  being  not  necessarily  the  person  intended  to   be 

injured)  :    not  a  hurtless  or  innocuous  assault,   but   one   that 

inflicts,  or  is  intended  to  inflict,  some  substantial  injury.     So,  in 

(6)  LJLXCCJBL.  866.  (Z)  L.B.  2  aO.S.  119. 
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the  same  case^  Imahj  3.,  says  (at  p.  128)^  "  ^malicious'  certainly 
must  be  taken  to  imply  an  intention  either  actual  or  con- 
structive." In  this  case  the  learned  chairman  might  have  left 
the  question  to  the  jury  to  say  whether  the  act  had  been  done 
"  recklessly  or  wantonly,"  and  if  there  had  been  such  a  finding 
this  verdict  would  have  been  perfectly  correct.  But  it  was  not 
put  in  that  way.  Therefore,  though  we  regret  the  accident  to 
the  boy,  and  also  regret  that  the  prisoner  was  not  convicted  on 
the  count  for  a  common  assault,  the  conviction  cannot  be  sus- 
tained. 

Conviction  qudahed. 


4o 


}887. 


Beoina 

•Habvit. 
Innet  J. 


KoTS.— See  B. 
discuased). 


V.  Latimer    (17    Q.B.D.    359,   where    R.    v.    Fembliton  is 


THE  QUEEN  v.  MATTHEWS.  Feb.  18. 

Criimnal  law — Practice — Right  of  prisoner  to  he  defended  at  Q^arter  Sessions  &j/ 

two  or  more  attorneys— Discretion  of  Judge— -IZ  Vie.  No.  7,  s,  1— Criminal  Law  -DaWey  C.J. 

Amendment  Act  (46  Vic.  No.  17),  ss.  3  (o)  ^  342— flf«ft«ton<ial  wron^— 46  "^''^" 
Fu;.  ifo.  17,  •.  433.  InnesJ. 

Bj  s.  342  of  46  Vic.  No.  17 :  "  Every  accused  person  shaU  in  all  Courts  be 
admitted  to  make  f uU  answer  and  defence  by  counsel,  as  the  term  is  by  this  Act 
defined.''  By  s.  3  subs,  (o)  :  '*  The  term  counsel  shaU  include  attorneys  in  all 
Courts  where  attorneys  now  practice,  or  shall  hereafter  practice,  as  counsel." 
By  B.  7  of  13  Vic.  No.  7 :  "In  aU  Courts  of  Quarter  Sessions  attorneys  shall  be 
allowed  to  practice  and  act  as  counsel,  and  be  heard  in  all  matters  before  the 
■aid  Courts  in  the  same  manner  as  barristers  now  are  in  the  said  Courts.''  This 
Act  was  repealed  by  46  Vic.  No.  17,  and  the  provisions  of  s.  7  were  not  re- 
enacted. 

A  chairman  of  Quarter  Sessions,  on  objection  being  taken,  refused  to  allow 
two  attorneys  to  jointly  conduct  the  defence  of  a  prisoner. 

Meldj  that  although  the  express  words  of  s.  7  of  13  Vic.  No.  7  were  not 
te-enacted,  the  terms  of  ss.  842  and  s.  3  subs,  (o)  of  46  Vic.  No.  17  placed 
attorneys  on  the  footing  of  barristers,  as  far  as  the  Courts  of  Quarter  Sessions 
were  concerned;  and,  therefore,  two  attorneys  could  (just  as  two  barristers 
might)  jointly  defend  a  prisoner. 

Held  also,  that  inasmuch  as  the  prisoner  had  been  deprived  of  a  right  con- 
vened upon  him  by  the  Act  of  being  defended  by  two  attorneys,  he  had  suffered 
1^  **  substantial  ¥rrong  "  within  the  meaning  of  s,  4^3  of  46  Yic.  No.  17. 
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1887.  Per  curiam,    Altiiongh  OTery  presiding  Jnd^  has  a  diacretion  to  regulate  the 

Z~~  practice  in  hia  own  Courts  lo  aa  to  prerent  any  miaoondaot  or  breach  of 

^  decorum,  he  cannot  for  any  other  reaaon  refuse  to  hear  counsel. 

MATTHMwa.       22,  V.  (yNeUl  (6  N.S.W.  L.E.  43)  diatinguiehed  and  ej^Oained. 

Special  case  stated  by  Mr.  District  Court  Jadge  M'Farlani, 
chairman  of  Quarter  Sessioos : — 

''1.  The  prisoner  was  recently  committed  at  the  Court  of 
Petty  Sessions^  holden  at  Bowral^  to  stand  his  trial  before  the 
Court  of  Goulbum  Quarter  Sessions  for  having  indecently 
assaulted  one  Lydia  Stokes.  2.  At  that  Court  of  Petty  Sessions 
the  prisoner  was  represented  by  Mr.  0.  C.  GkJe,  an  attorney 
resident  at  Moss  Yale ;  and  afterwards  Mr.  Gale^  with  the 
prisoner's  sanction,  instructed  another  attorney,  Mr.  Davidson^ 
of  Groulbum,  to  conduct  the  defence  jointly  with  himself  before 
the  Goulbum  Court  of  Quarter  Sessions.  3.  Accordingly,  on 
the  commencement  of  the  trial  at  the  latter  Court  Mr.  Davidson 
claimed  as  a  right  that  the  prisoner  should  be  defended  by  two 
attorneys,  himself  and  Mr.  Grale  (then  present),  and  stated  that 
they  desired  to  examine  and  cross-examine  the  witnesses  between 
them — that  is,  that  one  of  them  would  examine  or  cross-examine 
some,  and  the  other  examine  or  cross-examine  the  remaining 
witnesses,  and  that  one  of  them  should  address  the  jury. 

'*  4.  Mr.  Pitcaim,  who  prosecuted  for  the  Crown,  objected  on 
behalf  of  the  bar  to  the  course  sought  to  be  taken  by  Mr. 
Davidson  and  Mr.  Grale. 

*^  5.  I  declined  to  allow  two  independent  or  distinct  attorneys 
to  appear  and  conduct  the  prisoner's  defence  at  the  same  time. 
I  did  so  because,  for  the  last  twenty  years  at  least,  there  was  no 
precedent  for  such  proceeding  in  our  Courts  of  Quarter  Sessions ; 
and  the  having  of  two  or  more  different  persons  appearing  and 
acting  as  attorneys  on  record  for  the  same  prisoner  might  lead  to 
undesirable  complications.  Nor  was  I  aware  of  any  enactment 
that  sanctioned  the  desired  departure  from  established  practice. 
And  the  effect  virtually  of  permitting  two  or  more  distinct 
attorneys  to  defend  the  same  prisoner  in  a  Court  of  Quarter 
Sessions  would  be  to  exclude  the  bar  from  practising  therein,  a 
result  injurious  to  public  interest  in  my  opinion.  I  considered, 
also^  that  the  recent  decision  of  the  Supreme  Court  in  Begina  v« 
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O'Neill  (1)  established  the  principle  that  the  chairman  of  a  Court       ^^*^' 
of    Quarter    Sessions    was    the    judge    of     the    propriety    or      Bb&ina 
impropriety  of  any  novel  procedure  attempted  to  be  introduced  m^tthbws. 
therein^  either  by  barrister  or  attorney.     6.  The  trial  of  the 
prisoner  then  proceeded ;  Mr.  Davidson  conducting  the  defence 
alone^  and  very  ably ;  but  the  evidence  was  conclusive^  and  the 
prisoner  was  convicted  and.  sentenced.      The  question  for  the 
decision  of  the  Supreme  Court  (and  which  I  have  been   *  re- 
quired'   to   reserve)    now  is — ^Was  there   any  illegality  in  my 
deciding  as  above  stated  (in  paragraph  No.  5)  V^ 

Field  for  the  prisoner. 

Pitcaim  for  the  Crown. 

[Faucbtt,  J.     Is  not  the  case  governed  by  R.  v.  O^Neill  (1)  ?] 

Field.  No.  This  is  a  question  as  to  the  construction  of  a 
statute.  In  O^NeiWs  case  it  was  a  mere  matter  of  discretion  for 
the  Judge.  The  effect  of  section  342  and  sec.  3  subs,  (o)  of  the 
Criminal  Law  Amendment  Act  is  to  place  counsel  and  attorneys 
upon  the  same  footings  and  to  confer  upon  them  equal  rights  as 
to  the  defence  of  prisoners. 

Pitcaim  for  the  Crown.     S.  3  (o)  does  not  give  attorneys  the 

privileges  or  position  of  barristers.     It  merely  says  that  one  word 

shall  embrace  the  two  branches  of  the  profession.      [Daelby, 

C- J.     This  Court  regulates  the  number  of  counsel  it  will  hear  in 

particular  cases^  e.g.,  on  demurrers — a  rule  which  differs  from 

the  English   or  Irish  practice.]      S.  7  of  13  Vic.  No.  7  gives 

attorneys  the  right  of  audience  at  Quarter  Sessions.      This  Act 

is  repealed  by  the  Criminal  Law  Amendment  Act,     S.  7  of  13 

Vic.  No.  7  is  not  re-enacted  by  3  (o)  or  by  s.  342.     [Darlhy, 

C.J.     It  is  quite  clear  that  the  prisoner  has  a  right  to  have  two 

or  three  counsel  to  defend.     Has  the  Judge  a  right  to  say  ''  I 

will  only  hear   one  counsel "  ?]     I  submit  that  he  has.     B.  v. 

O'Neill   (1)  shows  that  the  matter  is  entirely  in  the  Judge's 

discretion. 

(1)  6N,S.W^L.R.43, 
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^^^'  Dablby,  C.J.     In  this  case  I  regret  to  say  that  I  am  forced  to 

Bbqika.  the  conclusion  that  the  conviction  cannot  be  upheld.  This 
Matthews,  pnsoner^  it  seemed^  engaged  at  Bowral  an  attorney^  Mr.  Gkde^ 
Barley  C J.  and  they  proceeded  to  Groulburn,  to  which  place  the  man 
was  committed  for  trials  and  there^  on  behalf  of  the  prisoner^ 
Mr.  Gale  retained  a  local  attorney^  Mr.  Davidson.  The  two 
attorneys  appeared  in  Courts  and  both  claimed  to  act  as 
counsel  on  behalf  of  the  prisoner.  The  Judge,  however, 
declined  to  allow  them  to  do  so,  and  seems  to  have  thought  that 
this  would  interfere  in  some  way  with  the  privilege  of  the  bar, 
and  on  that  ground,  and  ruling  also  upon  a  general  principle, 
bearing  upon  the  power  of  Judges  as  laid  down  in  the  case  of 
B.  V.  O'Neill  (1),  he  refused  to  hear  the  two  attorneys.  There- 
upon Mr.  Davidson  defended  the  prisoner  alone,  and,  as  the 
Judge  said,  very  ably;  and  as  the  evidence  was  conclusive  against 
him,  the  prisoner  was  convicted.  Now,  it  appears  by  the  Act 
13  Yic.  No.  7,  section  7,  that  attorneys  have  exactly  the  same 
right  to  appear  for  prisoners  in  Courts  of  general  Quarter 
Session  that  counsel  have  to  appear  for  prisoners  in  Courts  of 
general  gaol  delivery.  That  section  of  the  Act,  which  is  entitled 
An  Act  for  ths  Removal  of  Defects  in  the  Administration  of 
Criminal  Justice,  provides,  ''That  in  all  Courts  of  Quarter 
Sessions  in  the  said  colony,  all  attorneys  on  the  roll  of  the 
Supreme  Court  in  the  said  colony  shall  be  allowed  to  practice 
and  act  as  counsel,  and  be  heard  in  all  matters  before  the  said 
Courts  of  Quarter  Sessions  in  the  same  manner  as  barristers 
now  are  in  the  said  Courts.^^  Now,  there  is  no  doubt  that  a 
prisoner  has  a  right  to  retain  the  services  of  two  or  three 
barristers  in  a  Court  of  Quarter  Sessions  if  he  thinks  fit,  and  both 
or  all  of  these  barristers  have  a  right  to  be  heard  on  his  behalf, 
and  to  sharo  the  difficulties  of  the  case  between  them.  They 
may  divide  the  work  of  the  examination  of  the  witnesses  and 
one  of  them  may  address  the  Court,  acting  as  senior  and  junior 
barristers  do  under  ordinary  circumstances.  That  being  the  state 
of  law  at  the  time  of  the  passing  of  the  Criminal  Law  Amend' 
merit  Act,  which  repealed  the  Act  13  Vic.  No.  7,  we  have  next 
to  consider  the  provisions  of  that  Act  as  it  relates  to  this  matter. 
The  last  paragraph  of  the  interpretation  clause,  section  3,  of  the 
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Orimtnal  Law  Amendment  Act  defines  "  counsel"  in  this  way —  1887. 
"  The  term  coansel  shall  include  attorneys  in  all  Courts,  whether  Rbgina 
attorneys  now  practising  or  who  shall  hereafter  practice  as  matthbws. 
counsel/'  I  do  not  see  that  there  is  piuything  in  that  definition  DarUy  C.J. 
which  takes  away  from  clients  the  right  to  be  defended  as  they 
think  proper,  or  deprives  them  of  the  privileges  they  before 
possessed  of  employing  two  or  three  attorneys,  if  they  saw  fit,  to 
conduct  their  cases  for  them  in  a  Court  of  Quarter  Sessions. 
Therefore  in  consequence  of  that  section  in  which  where  the 
term  "  counsel"  includes  attorneys,  I  apprehend  that  attorneys 
have  just  as  much  right  to  appear — two  or  three  together,  if 
retained  on  behalf  of  a  client,  as  counsel  have,  if  two  or  three 
counsel  are  retained  on  behalf  of  a  client.  We  have  been 
referred  to  the  case  of  the  Qusen  v.  O'Neill  (1),  to  the  decision 
of  a  very  able  Judge,  a  Judge  who  would  have  been  one  of 
the  last  to  interfere  with  the  rights  of  counsel  or  attorneys. 
lu  my  opinion  there  is  one  observation  in  that  judgment  which, 
if  read  by  itself,  is  likely  to  mislead ;  and  I  do  not  think  it  is 
intended  to  be  read  by  itself.  It  is  on  page  45,  where  the 
learned  Judge  (Sir  James  Martin,  C.J.)  said,  "  Well,  I  am  of 
opinion  that  the  Judge  had  power  to  exclude  from  the  Court,  or 
prevent  appearing  in  a  case,  any  person  who  came  before  him; 
and  we  cannot  go  into  the  propriety  of  the  exercise  of  that 
power." 

I  do  not  think  that  the  late  Chief  Jiistice  himself  thought 
of  going  to  the  full  extent  to  which  these  words  would  seem  to 
go — that  a  Judge  should  have  the  power,  without  giving  any 
reason  for  it,  to  say  to  a  counsel  who  was  conducting  himself 
properly — '*  I  shall  not  hear  you,  Mr.  So  and  So,  I  desire  to  hear 
somebody  else  " — ^nor,  in  my  opinion  has  a  Judge  any  right  to 
say  to  counsel  appearing  before  him  on  behalf  of  a  client — 
*'  I  will  only  hear  the  junior  counsel  or  the  senior  counsel  in  the 
case.''  Unless  there  be  some  special  or  general  rule  of  Court, 
such  as  that  by  which  only  one  counsel  is  heard  on  each  side  in 
demurrers,  the  Judge  has  no  power  to  refuse  to  hear  counsel. 
I  have  no  doubt  that  the  observations  made  by  Sir  James 
Martin  referred  to  the  earlier  passages  on  the  same  page  of  the 
report  I  have  cited,  where  he  says  this  : — 
.8.W  A,  Vol.  VXn.,  Law.  D 
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^^^'  '^  There  can  be  no  doubt  that  a  Judge  of  the  District  Court,  as 

Bboina  well  as  Judges  of  this  and  all  other  Courts,  have  necessarily 
Matthiwb.  entrusted  to  them  the  power  to  preserve  order  and  decency  in  the 
Barley  C.J.  Courts  where  they  preside.  If  any  person  appeared  as  an  advocate 
before  a  Judge,  whatever  his  position  may  be,  and  used  expressions 
which  were  insulting  to  the  bench,  or  mis-conducted  himself  in 
any  way — ^for  instance,  by  persisting  in  doing  things  which  were 
contrary  to  the  ruling  of  the  Judge — coming  into  Court  in  a  state 
of  intoxication,  or  interfering  in  any  way  with  the  administration 
of  justice — the  Judge  had  power  to  exclude  him,  and  in  some 
cases  had  power  to  do  more  than  exclude  him.''  Now,  it  was 
cases  of  this  sort  that  were  in  his  Honour's  mind  when  he  spoke 
of  the  power  of  a  Judge  to  exclude  any  one  who  came  before  him. 
With  that  limitation  there  can  be  no  doubt  as  to  the  law 
laid  down  in  that  case.  Here  there  is  no  pretence  that  these 
two  gentlemen  misconducted  themselves  in  any  way,  as  was  the 
case  in  In  re  Pollard  (2),  or  interfered  in  any  way  with  the 
administration  of  justice.  This  is  simply  an  arbitrary  rule  laid 
down  by  the  Judge  who,  there  being  two  attorneys  in  the  case, 
chose  to  say, "  I  will  only  hear  one  of  these  two." 

Under  these  circumstances  it  seems  to  me  that  the  prisoner  has 
been  deprived  of  the  statutory  right  which  he  possessed  to  have 
his  defence  conducted  by  two  attorneys.  Although  by  section 
423  of  the  Oriminal  Law  Amendment  Act,  it  is  provided  that 
''no  conviction  shall  be  reversed  unless  for  some  substantial 
wrong,  or  other  miscarriage  of  justice,"  I  cannot  take  upon 
myself  to  say  that  where  a  prisoner  has  been  deprived  by  the 
action  of  the  Judge  of  the  services  of  one  of  two  persons  whose 
services  he  had  an  undoubted  right  to  get,  that  he  has  not 
suffered  a  substantial  wrong,  or  that  there  has  been  no  mis- 
carriage of  justice.  For  the  reasons  I  have  given  the  conviction 
must,  in  my  opinion,  be  quashed. 

Faucett  J.  Paucett,  J.  The  difficulty  is  not  so  much  oue  of  law  as  of 
fact.  The  question  seems  to  be  whether  we  are  to  construe  this 
statute  in  a  restricted  manner,  or  fairly,  rationally,  and  libe- 
rally.    In  the  first  place  the  law  seems  to  be  clear.     The  right  of 

(2)  L.B.  2  P.C.  106, 
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attorneys  to  defend  prisoners  at  Quarter  Sessions  was  given  by  1887. 
8.  7  of  13  Vic.  No.  7.  [His  Honour  read  the  section.]  Con-  Reqina 
struing  that  section  fairly  and,  I  say  again,  liberally,  it  seems  to  matthibws, 
me  to  place  attorneys  in  the  same  position  that  barristers  would  Faueeit  J. 
be  as  far  as  those  particular  Courts  are  concerned.  If  an  attorney 
could  practice  there  before,  he  could  practice  as  a  barrister.  It 
is  often  inconvenient  for  one  single  attorney  or  barrister  to 
attend  to  a  case  alone ;  and  there  is  no  reason  why  two  attorneys, 
just  as  much  as  two  barristers,  should  not  be  allowed  to  jointly 
conduct  a  case  ;  for  the  Act  places  attorneys  on  the  footing  of 
barristers  in  Courts  of  Quarter  Sessions.  Such  privileges  as 
these  were  given  to  attorneys  and  barristers  solely  for  the  benefit 
of  their  clients.  Section  342  of  46  Vic.  No.  17  says  that  ''every 
accused  person  shall  in  all  Courts  be  admitted  to  make  full 
answer  and  defence  by  counsel,  as  the  term  is  by  this  Act 
defined.^'  And  sec.  3,  the  interpretation  clause,  says  that  ''  The 
term  counsel  shall  include  attorneys  in  all  Courts  where  attorneys 
now  practice  or  shall  hereafter  practice  as  counsel."  In  other 
words^  it  simply  puts  in  another  way  and  in  a  few  words  the 
privileges  conferred  by  s.  7  of  the  former  Act,  13  Vic.  No.  7.  It 
seems  to  me  that,  if  two  barristers  can  be  heard  in  this  Court, 
two  attorneys  can  be  heard  in  Courts  of  Quarter  Session.  We 
sometimes  hear  two  or  three,  or  even  four  counsel ;  but,  as  a 
rule,  the  junior  counsel  do  not  waste  the  time  of  the  Court  by 
repeating  arguments  which  the  Court  has  already  heard.  I 
confess  I  had  some  difficulty  at  first,  but  upon  consideration,  I 
am  quite  satisfied  that  his  Honour  the  Chief  Justice  has  put  the 
right  construction  on  the  Acts. 

In  B.  V.  O^Neill  (1)  the  learned  District  Court  Judge  said  that 
it  was  not  consistent  with  decorum  that  a  Crown  prosecutor 
shonld  appear  to  defend  prisoners.  Every  one  must  feel  that 
the  Judge  was  influenced  by  a  high  principle ;  and  it  was  held 
that  this  Court  would  not  interfere  with  the  discretion  of  the 
Court  in  a  matter  of  that  kind.  But  has  a  Judge  the  right  to 
set  aside  the  law  and  to  deprive  a  prisoner  of  rights  conferred 
apon  him  by  Act  of  Parliament?  I  am  sure  the  late  Ohief 
Justice  never  intended  to  say  that  the  Judge  had  a  right  to 
refuse  to  hear  counsel. 

P  % 
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^^'^-  As  to  sec.  423,  it  is  difficult  to  decide  whether  in  this  case 

Bkgina      there  has  been  any  substantial  wrong  or  miscarriage  of  justice. 

Mati'hkws.  I*  ^s  ^^®  same  as  if  in  the  striking  of  a  jury  some  person  was 

Faucett  J.    struck  out  Contrary  to  the  client's  wishes.     In  such  a  case,  even 

if  the  jury  had  rightly  convicted  the  prisoner,  the  Court  would 

set  aside  the  whole  proceedings  on  the  ground  that  the  prisoner 

had  been  deprived  of  a  right.     I  concur  in  thinking  that  the 

conviction  must  be  quashed. 


Tnnea  J.  SiR  G.  Innes,  J.     I  am  of  opinion  that  the  conviction  was 

wrong.  Looking  at  the  clear  and  consistent  language  of  sec.  7 
of  13  Vic.  No.  7  and  sec.  342  and  s.  3  subs,  (o)  of  46  Vic.  No. 
17,  I  cannot  see  how  there  can  be  any  doubt.  [His  Honour 
read  sec.  7  of  13  Vic.  No.  7.]  Can  it  be  said  that  this  section 
does  not  place  attorneys,  so  far  as  right  of  audience  in  Courts 
of  Quarter  Sessions  is  concerned,  exactly  on  the  same  footing  as 
barristers  ?  There  can  be  no  question  that,  at  the  time  of  the 
passing  of  the  Act  46  Vic.  No.  17,  attorneys  did  practice  as 
barristers  in  the  Courts  of  Quarter  Sessions,  and  there  can  be  no 
pretence  that  the  Oriminal  Law  Amendment  Act  was  intended 
in  that  regard  to  alter  the  status  of  attorneys.  It  seems  to  me 
that  the  learned  chairman  failed  to  distinguish  between  the 
position  of  attorneys  on  the  record  in  civil  cases  and  that  of 
attorneys  appearing  as  advocates  for  the  defence  in  criminal 
cases.  That  seems  to  be  the  key  to  the  learned  chairman's 
mistake.  I  concur  with  what  their  Honours  have  said  about 
Beg.  V.  O'Neill  (1).  It  seems  to  me  that  it  is  only  in  reference 
to  acts  of  misconduct  or  breaches  of  decorum  that  the  Judge  has 
a  right  to  refuse  to  hear  connsel.  It  is  obvious  that  such  a 
principle  is  well  founded.  The  case  of  Beg.  v.  O'Neill  is 
manifestly  distinguishable  from  this  case.  It  might  well  be  said 
that  in  the  case  of  Beg.  v.  O'Neill  a  grave  breach  of  public 
decorum  was  prevented  by  the  action  of  the  learned  chairman; 
for  a  proceeding  of  the  kind  prohibited  by  him  in  that  case  is 
calculated  to  shake  the  public  confidence  in  the  administration  of 
justice.  It  is  not  seemly  that  counsel  should  be  one  day 
defending  prisoners  in  one  part  of  the  colony,  when  the  next 
day  he  may  be  called  upon  to  prosecute  for  the  Crown  in  another, 


VOL.  Vm.]  OASES  AT  LAW. 

he  being  all  the  time  a  permanent  Crown  prosecutor.     Here  it  is        ^^^' 
not  suggested  that  there  was  the  slightest  impropriety^  miscon-      Bboina 
duct,  or  breach  of  decorum.     I  have  no  hesitation  in  saying  that  matthbv 
I  think  that  to  deprive  a  person  of  a  right  of  being  represented     Innss  J. 
by  two  advocates  amounts  to  a  substantial  wrong.     It  would  be 
rolling  back  the  tide  of  progress  now  to  say  that  an  accused 
person   should  not  be  heard  by  counsel  in  Courts   of  justice. 
It  would  certainly  be  quite  as  strong  a  case  as  interfering  with 
the  right  of  challenge.     In  B.  v.  Keys  (3)  it  was  held  that  to 
deprive  a  person  of  a  right  of  challenge  was  a  substantial  wrong. 
In  B,  V.  Isaacs  (4)  it  was  held  that  the  property  in  the  goods 
stolen  was  a  substantial  allegation  which  must  be  proved  as  laid. 
In  B.  V.  Isaacs  there  was  no  doubt  about  the  prisoner's  guilt ; 
but  because  of  the  substantial  defect  in  the  proof,  the  conviction 
was  quashed.     To  deprive  a  person  of  a  right  given  by  statute 
is  a  miscarriage  of  justice. 

Oonviction  quashed. 

Attorney  for  prisoner:  Davidson  (Goulbum). 

(3)  6  N.S.W.  LB.  185.  (4)  6  N.S.W.  L.B.  869. 


THE  QUEEN  u.  STEEL. 

Criminal  law—'FaXM  pretence* — Statement  of  eaietin^  fact. 

The  prisoner  S.  was  convieted  in  an  mform%tian  charging  him  with  haying 
obtained  301.  from  A.  by  a  false  pretence  as  ^ollows  : — ''  That  he^  the  said  S.,  had 
301.  to  pay  for  his  land  to  the  Crown  lands  agent  at  Murrurandi  on  the  following 
Wednesday,  and  that  if  he,  the  «aid  S.,  did  not  pay  the  said  sum,  his  land  would 
be  forfeited." 

HM,  that  the  information  was  bad,  as  the  pretence  alleged  did  not  amount  to  a 
representation  of  an  existing  or  past  fact. 

E.  V.  Thorland  (6  N.S.W.  L.B.  412)  approved. 

Special  case  stated  by  Mr.  District  Court  Judge  Murray, 
chairman  of  Quarter  Sessions  : — 

"  This  prisoner  was  tried  before  me  at  the  Tamworth  General 
Sesaions^  held  yesterday^  on  an  information  worded  as  follows — 
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_1887^_  '  That  Arihiir  Ohaples  M'OumBtie  Steel,  on  July  19,  1886,  at 
Rboina  Blackville,  in  the  colony  aforesaid,  did  falsely  pretend  to  Thomas 
Steel.  Amott  that  he,  the  said  A.  C.  M.  Steel,  had  30Z.  to  pay  for  his 
land  to  the  Orown  lands  agent  ai  Murrunmdi  on  the  follomng 
Wednesday,  and  that  if  he,  the  said  A.  0.  M.  Steel,  did  not  pay 
the  said  stim,  his  land  would  be  forfeited ;  by  means  of  which 
false  pretencethe  said  A.  G.  M.  Steel  did,  on  the  day  and  year 
aforesaid,  obtain  from  the  said  Thomas  Amott  the  said  sum  with 
intent  to  defraud.  And  that  the  said  A.  C.  M.  Steel,  on  the  day 
and  year  and  at  the  place  aforesaid,  did  falsely  pretend  to 
Thomas  Amott  that  he,  the  said  A.  C.  M.  Steel,  had  thirty 
pounds  (30Z.)  to  pay  for  his  land  to  the  Crown  lands  agent  at 
Murrurundi  on  the  following  Wednesday,  and  that  if  the  said  A. 
C.  M.  Steel  did  not  pay  the  said  sum  his  land  would  be  forfeited, 
by  means  of  which  false  pretence  the  said  A.  G.  M.  Steel  did  on 
the  day  and  year  aforesaid  obtain  from  the  said  Thomas  Arnott 
three  certain  valuable  securities  and  warrants  for  the  payments 
of  money — to  wit,  three  post-office  money  orders,  each  for  the 
payment  of  and  of  the  value  of  (lOZ.)  ten  pounds,  the  property  of 
the  said  Thomas  Amott,  with  intent  to  defraud.'  There  was 
ample  evidence  to  prove  the  charge.  Mr.  Gordon,  of  counsel  for 
the  accused,  contended  that  this  information  did  not  charge  an 
indictable  offence,  as  the  pretence  set  out  did  not  amount  to  the 
statement  of  an  existing  fact.  I  held  that  the  pretence  set  out 
was  a  statement  of  an  existing  fact,  as  it  was  equivalent  to  an 
allegation  that  the  accused  was  in  the  position  of  a  debtor  to  the 
Grown  on  a  certain  account.  I  directed  the  jury  in  accordance 
with  such  holding.  The  prisoner  was  convicted,  and  is  now 
under  sentence.  The  question  for  the  consideration  of  their 
Honours  the  Judges  of  the  Supremo  Court  is  whether  or  not  the 
information  is  good." 

Gordofi  for  the  prisoner.  The  false  pretence  charged  here 
did  not  amount  to  an  allegation  of  an  existing  fact.  In  R  v.  Lee 
(1)  the  facts  were  almost  similar.  There  the  accused  obtained 
the  money  on  the  pretence  that  he  had  to  pay  his  rent,  although 
he  never  intended  to  pay  his  rent,  and  it  was  held  that  there  was 
(1)  Leigh  k  Cave  C.C.  399. 
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no  false  pretence  of  an  existing  fact.  It  is  not  alleged  in  the 
information  that  the  prisoner  said  to  the  prosecutor  that  he  then 
owed  the  Crown  the  money. 

[Dabley^  C.J.  It  seems  to  me  from  the  allegation  that  he 
had  to  pay  it  on  the  Wednesday ;  the  natural  inference  would 
he  that  the  money  was  not  due  till  the  Wednesday.] 

B,  V.  Thorland  (2)  is  a  different  case.  There  it  was  alleged 
that  the  prisoner  then  owed  the  money. 

FUzhardinge,  for  the  Crown,  in  support  of  the  conviction, 
cited  R.  V.  Hughes  (3). 

Dablbt,  C.J.  I  am  of  opinion  that  this  conviction  was  wrong. 
It  seems  to  me  that  the  allegation  in  the  information  was  that 
the  prisoner  had  falsely  pretended  there  was  a  sum  he  had 
to  pay  on  the  following  Wednesday,  and  if  I  had  to  draw  an 
inference  from  that  it  would  be  that  the  money  was  not  due  till 
Wednesday.  That  would  be  an  allegation  of  a  future,  and  not 
of  an  existing  fact.  I  do  not  see  how  this  case  can  be  distinguished 
from  the  case  of  The  Queen  v.  Lee  (1),  cited  by  Mr.  Gordon, 
where  the  facts  were  almost  similar,  the  prisoner  having 
obtained  money  by  pretending  he  had  got  to  pay  his  rent  on  a 
future  date,  and  it  was  held  that  there  was  no  &lse  pretence  of 
any  existing  fact.  Oockbum,  C.J.  (at  p.  313),  says:  ''The 
pretence  alleged  is  that  he  had  got  to  pay  his  rent,  while  in  fact 
he  had  no  intention  of  paying  it,  but  meant  to  appropriate  the 
money  to  his  own  purposes.  That  is  not  a  &lse  pretence  of  an 
existing  fact.''  That  seems  exactly  like  what  took  place  here. 
Now,  R.  v.  Thorland  (2)  is  a  very  different  case.  There  the 
allegation  was  that  the  prisoner  then  owed  the  money.  As  his 
Honour  Sir  G.  Innes  said  (at  p.  417)  :  ''Is  it  not  a  false  repre- 
sentation as  of  an  existing  fact  to  say  that  I  owe  John  Smith  a 
certain  sum  of  money,  whereas  there  is  no  such  debt  at  all? 
That  is  a  false  pretence,  and  not  a  mere  promise;  it  is  an 
absolute  statement  contrary  to  fact.  It  is  a  lie,  pure  and  simple; 
(2)  6  K.S.W.  L.B.  412.  (8)  1  F.  &  F.  366. 
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and  a  lie  wliich  represents  as  an  existing  fact  that  whioh  is  not 
an  absolute  fiact.''  If  it  had  been  alleged  in  the  information 
that  the  prisoner  had  said,  "  I  now  owe  to  the  Crown  the  sum  of 
30Z.,  and  if  I  don't  pay  it  on  next  Wednesday  my  land  will  be 
forfeited/'  that  wonld  have  altered  the  case.  The  case  of  B.  v. 
Hughes  (8),  cited  by  Mr.  Fitzhardinge,  is  a  very  different  case. 
There  the  prisoner  obtained  goods  on  the  faith  of  a  false 
statement  that  a  bill  which  he  gave  for  the  price  of  them  wonld 
be  paid  on  the  following  day,  and  he  was  convicted  of  obtaining 
goods  under  false  pretences,  though  such  bill  on  the  face  of  it 
was  not  due  till  after  that  day.  No  doubt  the  statement  that  it 
would  be  paid  was  the  representation  of  a  future  fact.  But  the 
information  went  on  to  allege  that  the  prisoner  said  "  he  had 
made  arrangements  that  the  bill  should  be  paid,''  and  it  was 
proved  that  he  had  not  made  any  such  arrangements.  But  in 
this  case  there  is  no  representation  as  to  an  existing  fact,  nor 
anything,  as  far  as  I  can  see,  which  is  equivalent  to  an  allegation 
that  the  accased  was  indebted  to  the  Crown.  I  cannot  gather 
any  such  representation  from  the  information,  and  we  have  only 
the  informacion  before  us  in  this  case.  I  am  of  opinion  that 
the  conviction  was  wrong,  and  therefore  should  be  quashed. 


Ihueett  J.  Faucstt,  J.  I  am  of  the  same  opinion.  I  must  confess  that 
it  seems  to  me  very  like  the  statement  of  an  existing  fact,  and 
almost  justifies  the  inference  which  the  learned  chairman  drew 
that  it  was  equivalent  to  a  statement  that  he  then  owed  the 
Govenmient  30Z.  When  a  man  says  I  have  to  pay  lOZ.  on 
Monday  next,  that  looks  very  like  a  false  pretence.  But  we 
must  follow  the  decisions.  I  also  agree  with  what  his  Honour 
has  said  about  R.  v.  Thorland  (2). 


InnesJ.  Sir  G.  Innks,  J.  I  am  somewhat  glad  their  Honoui*s  have 
expressed  their  approval  of  R.  v.  Thorland  (2),  in  which  the  late 
Chief  Justice  differed  from  the  opinion  which  was  entertained  by 
my  brother  Windeyer  and  myself.  As  to  this  case,  I  entirely 
concur  with  their  Honours  in  thinking  that  this  conviction  is 
erroneous.  The  case  R.  v.  Lee  (1)  seems  to  be  exactly  in 
point.     It  might  be  argued  that  the  intention  and  not  the  actual 
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statement  shonid  be  looked  to.  Bat  it  Has  been  held  that  the 
statement  must  be  as  of  an  existing  fact.  [His  Honour  read 
sec.  141  of  46  Vic.  No.  17.]  The  words  in  Lee^B  case  (1)  were, 
"  I  have  got  to  pay  my  rent  to  the  sqaire  "  on  a  future  day.  The 
Judges  did  not  regard  that  as  equivalent  to  a  representation  of 
an  existing  fact.  The  case  R,  v.  Thorland  (2)  is  clearly  distin- 
guishable^ and  R.  v.  Hughes  (3)  is  not  in  point.  For  these 
reasons  I  think  the  conviction  must  be  quashed. 
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BlOINA 
V, 

Stkbi.. 
Inne*  J. 


Conviction  quashed. 


Attorney  for  prisoner:  F,  Tribe  (Tamworth). 


THE  QUEEN  v.  HARBISON. 

Criminal  law — Keeping  a  brothel — Cumulative  offence — Evidence  relating  to  one 
night  only — Purposes  of  gain — Sentence — Hard  labour  for  females— Criminal 
Law  Amendment  Act  (46  Vic.  No.  17),  m.  898  4*  468. 

On  an  indictment  for  keeping  a  brotliel  it  may  be  sufficient  in  the  drcum- 
sbmces  of  tbe  case  to  prove  what  took  place  on  one  night  only. 

It  is  not  necessary  to  prove  that  the  accused  actually  received  any  gain  or 
profit. 

Section  398  of  the  Criminal  Law  Amendment  Act,  by  which  light  labour  is 
substituted  for  hard  labour  in  the  case  of  a  female^  does  not  apply  to  those 
common  law  misdemeanours  for  which  hard  labour  may  be  imposed  by  section 
458.    Section  398  only  applies  to  statutory  misdemeanours. 

Special  case  stated  by  Mr.  District  Court  Judge  Murray, 
chairman  of  Quarter  Sessions  : — 

"  The  prisoner  was  tried  before  me  at  the  Tamworth  General 
Sessions  (Jan.  5^  1887)^  on  an  information  worded  as  follows  : — 
*  That  Mary  Ann  Harrison,  on  the  30th  day  of  October,  A.D. 
1886,  and  on  divers  other  days  and  times  between  that  day  and 
the  present,  at  Tamworth,  in  the  colony  aforesaid,  did  keep  a 
common,  ill-governed  and  disorderly  house  and  brothel.'  In 
this  case  it  is  unfortunately  necessary  to  set  out  the  evidence. 

"  John  Flaherty,  sergeant  of  police,  proved  : — I  have  known 
the  defendant  about  six  years.     She  has  been  living  in  Lower- 


Feb.  25. 


Darley  C.J. 

Faucnit  J. 

and 

Innes  J. 


58  CASES  AT  LAW.  [N.  8.  W.  R   . 

1887.  street,  Tamworth,  in  the  same  house,  the  whole  time.  On  Oct. 
Rbgina  30  she  was  living  there.  On  Oct.  30  I  went  about  11  p.m.  to 
Harrison.  ^^^  place  with  constable  Drew.  I  heard  a  noise  in  a  bedroom 
that  Minnie  Prince  lived  in.  I  heard  voices  of  two  persons.  I 
went  to  the  back  up  to  the  window — a  window  looking  into  a 
paddock,  a  vacant  lot.  The  voices  were  those  of  a  man  and  a 
female.  The  female  was  Minnie  Prince.  I  had  known  her 
three  or  four  years.  She  is  a  prostitute.  I  heard  a  third  person 
come  in  and  speak.  That  person  was  the  accused.  She  said, 
'  Don^t  make  any  noise — put  out  the  light  and  lock  the  door.' 
The  light  was  put  out.  I  called  constable  Drew  and  gave  him 
instructions,  and  left  him  at  the  window.  I  went  into  the  yard, 
where  the  door  from  the  room  faces.  I  looked  round  and  saw 
the  accused  sitting  in  another  room ;  there  was  a  light  in  it.  I 
went  to  the  door.  I  saw  the  accused  sitting  on  a  bed.  A 
prostitute,  Julia  Oallaghan,  was  lying  on  the  floor.  She  seemed 
asleep.  On  a  bed  was  a  young  woman  named  Margaret  Crowley. 
I  knew  her  by  repute.  Her  character  is  very  indifferent.  I 
called  the  accused  into  the  yard.  I  pointed  to  the  room  in  which 
I  had  heard  the  voices,  and  said  X  wanted  to  see  who  was  in  the 
room.  I  then  asked  where  was  Minnie  Prince.  The  accused 
said  she  had  left  the  day  before.  The  a^ccused  afterwards 
knocked  at  the  door  and  called  '  Minnie.'  Minnie  replied,  'I^m 
in  bed.'  The  accused  said,  ^  Get  up  ;  the  sergeant  wants  to  see 
who's  in  the  room.'  About  five  minutes  or  less  I  heard  constable 
Drew  speaking  to  a  man  at  the  back.  I  went  round  and 
brought  a  man,  William  Taylor,  into  the  yard,  where  the 
accused  was;  then  Minnie  Prince  opened  the  bedroom  door. 
She  was  undressed.  I  asked  Taylor  what  money  he  had  when 
he  came  to  the  accused's  place.  He  said  he  had  12s.  6d.;  that 
he  gave  Is.  to  the  woman  who  brought  him  to  the  place,  and 
gave  lis.  6d.  to  the  woman  he  was  in  the  room  with.  I  asked 
Minnie  Prince  what  money  she  had.  She  said  she  gave  the 
accused  what  money  she  got.  Julia  Callaghan  has  since  lived  at 
several  places.  I  have  not  seen  her  at  accused's  place.  Since 
Oct.  30  I  believe  only  one  family  has  lived  at  the  place.  Minnie 
Prince  cleared  out.  Oct.  30  was  Saturday.  I  summoned  the 
accused.     I  took  steps  to  get  Minnie  Prince  two  or  three  days 
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after.     I  did  not  find  her.     I  made  inquiries,  and  could  not  get        ^^87. 
her.    I  have  not  seen  her  in  Tamworth  since.     I  saw  her  on  the      Bboina 
7th  Oct.  at  the  accused's  place.     There  have  been  no  complaints    habbibon. 
since  Oct.  30. 

"  Henry  Drew,  constable,  proved : — On  Oct.  80,  a  Saturday 
night,  I  went  with  the  sergeant  to  the  accused's  place.  He 
stationed  me  at  the  rear  of  the  house,  near  a  window.  I  heard 
two  persons  talking  in  the  room,  a  man  and  a  woman;  the 
woman  spoke  and  the  man  spoke;  there  was  no  light  in  the 
room  then.  I  heard  knocking  round  on  the  other  side  in  the 
court  yard.  Some  one  in  thef  room  asked,  '  Who's  there  V  The 
sergeant's  voice  answered.  Next,  the  window  of  the  room 
opened,  and  Minnie  Prince  looked  out  of  the  window ;  she  said 
something ;  she  went  back,  and  then  William  Taylor  got  out  of 
the  window.  I  detained  him.  Gross-examined : — I  heard  her 
say  she  had  given  the  money  to  Mrs.  Harrison ;  Mrs.  Harrison 
denied  having  received  it. 

"  William  John  Taylor  proved  : — I  live  in  Tamworth.  I  gave 
evidence  before.  I  do  not  know  Mrs.  Harrison's  residence.  I 
have  been  in  Tamworth  since  Oct.  15.  One  night  I  got  drunk 
and  went  to  the  house ;  the  night  I  saw  the  police.  I  was  taken 
up  there  by  some  woman.  I  do  not  know  that  I  could  recognise 
her  if  I  saw  her.  I  have  not  seen  her  since.  I  do  not  think  I 
gave  her  money,  except  for  beer.  Could  not  say  what  purpose 
I  went  for.  I  remember  getting  out  of  the  window.  There 
was  a  woman — a  stranger  to  me — ^in  the  room.  I  was  in  bed 
with  her.  I  was  waked  up  and  told  to  get  out  of  the  window. 
I  think  I  saw  two  women  there — perhaps  more. 

''  Julia  Callaghan  proves  too  drunk  to  give  evidence,  and  is 
committed  for  24  hours  for  contempt. 

"Sergeant  Flaherty,  recalled. — That  woman  is  the  Julia 
Callaghan  I  saw.     She  is  a  prostitute. 

''  Lizzie  Ching  gives  immaterial  evidence. 

"  Albert  Edward  Lonsdale,  constable,  proves  : — I  have  known 
the  accused  between  seven  and  eight  months.  Before  October 
30  I  saw  her.  I  had  received  some  information ;  and  on  the 
26th  I  went  to  her  house  with  a  man  named  Brannigan.  Mrs. 
Harrison  said  she  could  not  be  responsible  for  what  was  done  in 
her  house. 
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^^^' '^Mr.  Gordon,  counsel  for  the  accused,  contended  that  there 

Rboina  was  not  sufficient  evidence  to  prove  the  offence  charged.  His 
Harbison,  grounds  were:  Ist.  That  there  was  no  evidence  that  the  accused 
had  received  any  part  of  the  profits  of  any  prostitution  carried 
on  in  her  house.  2nd.  That  there  was  no  evidence  to  show  that 
she  had  permitted  her  house  to  be  used  for  the  purpose  of 
prostitution.  3rd.  That  there  being  only  evidence  of  one  single 
act  of  prostitution,  there  was  not  sufficient  proof,  assuming  that 
the  act  was  done  by  her  permission,  that  she  was  keeping  a 
brothel  within  the  meaning  of  the  information. 

''As  to  the  1st  point,  T  held  :  1st.  That  as  the  accused  had, 
immediately  on  Minnie  Prince's  asserting  that  she  had  given  the 
accused  the  money  she  had  got,  denied  the  truth  of  such 
assertion,  there  was  absolutely  no  evidence  whatever  against  the 
accused  of  her  having  received  any  money  in  this  way.  This, 
I  held,  although  strongly  pressed  by  the  learned  Crown 
prosecutor  with  the  case  of  R.  v.  Bums  8f  Another  (Knox  183  -, 
Watkina  ^  O'Connor's  Digest,  67).  But  1  could  not  take  that 
case  as  having  decided  anything  contrary  to  what  I  take  to  be 
the  elementary  principle  of  evidence,  viz.,  that  a  statement  made 
by  a  third  person  in  the  hearing  of  the  accused  is  (outside  of  the 
question  of  res  gestce)  only  evidence  against  the  accused  on  the 
ground  that,  if  he  do  not  deny  the  truth  of  it,  he  may  be  taken 
to  admit  its  correctness.  But,  secondly,  I  held  that  the  question 
of  gain  was  immaterial,  and  that  the  offence  was  constituted  by 
the  knowingly  permitting  (whether  for  gain  or  any  other  motive) 
by  the  accused  the  use  of  her  house  for  the  purpose  of  prostitution. 

''  As  to  the  second  point,  I  held  that  the  evidence  was  sufficient 
to  go  to  the  jury. 

''As  to  the  third  point,  I  held:  1st.  It  was  sufficient  to 
constitute  the  offence,  that  the  accused  kept  her  house  as  a 
brothel  for  even  a  single  night.  2nd.  Not  deciding  whether 
evidence  of  a  single  act  of  prostitution  committed  in  the  house 
with  the  knowledge  and  permission  of  the  accused  would  be 
sufficient  to  prove  the  offence,  there  was  sufficient  evidence  in 
this  case — taking  all  the  facts  deposed  together — to  prove  a 
general  use,  with  such  knowledge  and  permission,  of  the  house 
on  that  night  as  a  brothel. 
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"  I  summed   up   in   accordance  with   such  holdings.      The 1887. 

prisoner  was  convicted,  and  is  now  under  sentence.  Reoina 

"The  question  for   the  consideration  of   their  Honours  the    habribon. 
Judges  of  the  Supreme  Court  is :    '  Whether  I   was  right  in 
putting  the  case  to  the  jury  as  I  did  V  '* 

The  sentence  (two  years'  imprisonment  with  hard  labour)  was 
not  mentioned  in  the  special  case,  but  appeared  from  the 
indorsement  on  the  indictment. 

Gordon  for  the  prisoner.  First,  the  offence  of  keeping  a 
disorderly  house  or  brothel  is  a  cumulative  offence,  and  cannot 
be  proved  by  evidence  of  what  was  done  on  one  single  night. 
In  Dichinson^s  Guide  to  Quarter  Sessions  (6th  Ed.)  p.  217,  it  is 
laid  down  that  ''where  a  person  is  indicted  as  a  common  barrator' ' 
or  a  "common  scold,"  or  ''as  keeping  a  common  brothel  or 
gambling  house,"  the  offence  embraces  a  succession  of  acts,  by 
which  it  is  not  only  proved,  but  in  which  it  consists.  So  in 
Boscoe^s  Criminal  Evidence  (10th  Ed.)  p.  93,  it  is  laid  down  :  "  In 
some  cases  the  offence  itself  consists  of  a  series  of  transactions 
as  on  indictments  for  barratry,  keeping  a  common  bawdy-house, 
being  a  common  utterer,  conspiracy  and  other  cases."  Here, 
instead  of  proving  a  series  of  transactions,  the  Grown  have 
elected  to  take  Oct.  30  as  the  starting  point,  and  the  evidence 
shows  that  after  this  date  the  nuisance  ceased.  Where  there  is 
no  statutory  definition  of  the  act,  the  Court  will  look  at  the 
information  itself  to  see  what  is  the  offence  charged.  There  the 
offence  is  alleged  to  have  been  committed  on  Oct.  30th,  and ''  on 
divers  other  days  and  times  "  after  that  date.  No  evidence  was 
given  except  as  to  Oct.  30th.  A  succession  of  acts  ought  to 
have  been  proved  to  show  that  there  was  an  habitual  keeping. 

[Paucett,  J.  Could  not  the  jury  conclude  from  the  fact  of 
finding  a  number  of  men  and  women  on  the  premises  on  the 
evening  of  Oct.  80,  that  such  occurrence  was  usual,  and  that 
there  was  an  habitual  keeping  ?] 

Direct  evidence  of  what  took  place  prior  to  the  30th  was 
mled  inadmissible.     That  b^iug  so^  were  the  jury  entitled  to 
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__  draw  the  inference   that  there  was   a  keeping  prior  to  that 

Ekqiha     date  ? 

r. 
Habaison. 

[Sir  G.  Innes,  J.,  referred  to  Shutt  v.  Lewis  (1),  where  the 
mere  temporary  use  of  a  room  for  dancing  purposes  was  held 
not  to  amount  to  an  habitual  keeping.] 

[Darley,  C.J.  r Anson  v.  Stuart  (2)  shows  that  the  offence 
is  "keeping'*  the  house  for  the  specified  purpose.] 

[Faucett,  J.  If  "  keeping  ^'  the  house  means  living  there,  I 
suppose  there  is  no  doubt  this  woman  '^  kept"  the  house.] 

The  point  is  simply  this  :  What  is  the  evidence  necessary  to 
prove  the  ^^  keeping  "  of  a  brothel  ? 

[Darlet,  O.J.  The  learned  chairman  directed  the  jury  that  it 
was  sufficient  to  constitute  the  offence  that  the  accused  kept  her 
house  as  a  brothel  for  even  one  single  night.] 

But  the  offence  being  cumulative,  Boscoe  (10th  Ed.)  p.  823, 
proof  of  which  was  done  on  one  night  is  insufficient. 

[Sir  G.  Innes,  J.  It  is  not  necessary  to  have  cumulative 
evidence.] 

In  B.  V.  Butterworth  (3),  Sir  A.  Stephen  had  said :  ''  I  am  of 
opinion  that  a  '  common  gaming  house '  is  one  in  which  games 
are  commonly  played  with  cards,  dice,  balls,  or  other  implements 
ordinarily  used  in  gaming,  whether  such  games  be  in  themselves 
unlawful  or  not — such  games  being  played,  not  merely  for  the 
recreation  of  the  keeper  or  his  family,  and  being  played 
'habitually,'  or  'very  frequently.'  " 

[Darlet,  C.J.  If  dice  are  found  in  a  house,  that  may  not  be 
sufficient  to  prove  it  to  be  a  common  gaming  house.] 

'  So  in  2  Ohitty's  Oriminal  Law,  p.  232-3  (note  u),  it  is  laid 
down :   ''The  case  of  barratry  is  one  of  those  excepted  instances 

(1)  6  Esp.  128.  (2)  1  T.  B.  754. 

(8)  WUk.  Aostr.  Mag.  4tb  Ed.  770. 
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where  it  is  not  necessary  to  charge  any  specific  act,  but  the        1^87. 
allegation  that  the  defendant  is  a  common  barrator  will  suffice  ;      Regina 
the  reason  of  which  is,  that  the   offence   charged   consists   in    harkifon. 
habitual  conduct,  and  not  in  a  single  misfeasance. '^  So,  a  general 
information  is  sufficient  when  the  offence  is  keeping  a  bawdy  or 
disorderly  house,  the   reason  being  that  the  offence   does   not 
consist  in  one  particular  offence,  but  in  a  series  or  succession  of 
acts.    In  B.  v.  Roberts  (4),  it  was  held  by  Lord  Ellenborough, 
that  in  an  indictment  for  a  conspiracy  to  carry  on  the  business  of 
common  cheats,  cumulative  instances  were  necessary  to  prove 
the  offence.     The  same  principle  applies  to  the  present  case. 

Secondly,  there  must  be  evidence  of  gain  or  profit  accruing  to 
the  accused  from  the  use  of  the  house  as  a  brothel.  The  old 
form  of  indictment  would  have  contained  the  words  that  the 
accused  kept,  &c.,  "for  her  own  lucre  and  profit.^'  Dickinson^ s 
Guide  to  Quarter  Sessions  (6th  Ed.)  p.  425. 

[Dabley,  C.J.  What  is  the  form  of  the  information  in  this 
casef] 

It  follows  the  form  prescribed  under  the  Criminal  Law 
Amendment  Act. 

[Faucstt,  J.  If  a  fashionable  person  kept  a  house  in  a 
fashionable  street  for  these  purposes,  not  for  gain,  but  for 
amusement,  would  not  that  be  an  indictable  nuisance  ?] 

In  JB.  V.  Erwin  (5),  which  was  argued  before  Sir  J.  Dickinson, 
C.J.,  and  Wise,  J.,  the  prisoner  was  convicted  for  keeping 
brothels,  he  being  the  landlord  of  the  houses.  The  evidence 
was  that  Erwin  had  interfered  by  giving  orders  to  the  women 
about  the  closing  of  their  houses  ;  that  he  had  compelled  them 
to  buy  liquor  of  him  for  the  use  of  themselves  and  their  visitors, 
under  a  threat  of  turning  them  out ;  and  that  he  had  summarily, 
and  in  a  most  brutal  manner,  entered  a  house  and  ejected  one 
woman  because  she  "did  not  pay.''  The  Court  held  that  on 
the  evidence  the  jury  were  warranted  in  regarding  him  as  one 
(4)  1  Campb.  399,  (5)  S,M.H,,  22  Dec.,  1860. 
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1887.       who^    "by  subtle   contrivance"  (25  Geo.  II.  c.  86,  s.  8),  was 
Bboina      drawing  profit  as  the  keeper  of  these  bouses. 
Hakbison.        Thirdly,  the  sentence  is  wrong. 

[Darley,  C.J.  How  can  we  entertain  this  point,  as  it  does  not 
appear  in  the  special  case  ?] 

It  is  endorsed  on  the  information,  which  is  before  the 
Court  (a). 

By  s.  458  of  the  Criminal  Law  Amendment  Act  hard  labour 
may  be  imposed  on  conviction  for  a  common  law  misdemeanour; 
but  by  s.  398,  whenever  imprisonment  under  this  or  any  other 
Act  is  awarded,  the  Court,  wherever  sitting,  may  direct  that  the 
offender  be  imprisoned — or  if  a  male  be  imprisoned  and  kept  to 
hard  labour,  or,  in  the  case  of  a  female,  to  light  labour — in  any 
gaol  in  New  South  Wales,  &c.  Therefore,  it  is  not  competent 
for  a  Judge  to  sentence  a  female  prisoner  to  hard  labour. 

[Sir  G.  Innks,  J.  S.  398  only  applies  to  where  the  offence  is 
punishable  under  this  or  any  other  Act,  and  not  to  common  law 
misdemeanours.  In  s.  458,  which  deals  onlyjprith  misdemeanours 
at  common  law,  the  distinction  between  hard  and  light  labour  is 
not  imported.     The  tifvo  sections  cannot  be  read  together.] 

Fitzhardinge,  for  the  Crown,  was  not  called  upon. 

Darletf  C.J.  Dabley,  C.J.  Mary  Ann  Harrison  was  indicted  for  "  that  on 
the  30th  day  of  October,  A.D.  1886,  and  on  divers  other  days 
and  times  between  that  day  and  the  present,  at  Tamworth,''  &c., 
she  "  did  keep  a  common,  ill-governed,  and  disorderly  house  and 
brothel.'*  The  evidence  was  that  the  police  found  several  well- 
known  prostitutes  there  in  one  room,  and  a  man  and  a  woman 
in  another  room  together,  and  that  the  man  got  out  of  the 
window.  Mr.  Gordon  has  now  argued,  and  argued,  if  I  may  say 
so,  with  very  great  ability,  that  the  conviction  was  bad,  as  the 

(a)  Gordon  was    aUowed  to  go  on  under  exactly  similar  circnmstanoes^ 

with  his  argument;  the  attention  of  the  Court  held  that  they  oould  not 

the  Court  not  being  directed  to  J^.  v.  take  judicial  oognixance  of  the  sen- 

Price  (6  N.S.W.  LJ^.  139)^  in  which,  tence. 
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evidence  did  not  show  that  the  house  was  habitually  used  as  a        ^^^- 
brothel.     I  think  that  the  learned  Judge  was  right.     I  am  of      Bsgina 
opinion  that  it  is  enough  to  prove  that  on  a  particular  night  a    haabison. 
hoase  is-  used  as  a  gaming  house  or  as  a  brothel.    And  a  Judge   DarUy  C.J. 
is  justified  in  telling  the  jury  that  such  an  offence  was  proved 
by  evidence  that  the  house  was  so  used  on  any  particular  night. 
No  doubt  cumulative  evidence^  that  the  house  has  been  so  used 
on  other  occasions,  may  be  given  to  support  the  charge,  but  is 
not  necessary. 

Secondly,  Mr.  Gordon  has  argued  that  because  it  was  not 
proved  that  the  house  was  used  for  gain,  the  conviction  cannot 
stand.  The  nuisance  caused  is  the  bringing  a  number  of 
disorderly  people  together  in  one  place  for  any  object.  It  is  not 
necessary,  and  it  might  be  impossible,  to  prove  that  a  person 
keeping  such  a  house  did  receive  any  gain. 

Thirdly,  as  to  the  sentence.  It  has  been  suflBciently  pointed 
out  by  his  Honour  Sir  G.  Innes,  the  distinction  which  exists 
between  the  two  sections.  There  is  nothing  therefore  in  this 
point. 

Faucstt,  J.  I  am  of  the  same  opinion.  The  real  question  Faueett  J. 
here  is  this  :  whether  the  offence  has  been  committed,  as  in  the 
case  of  any  other  nuisance  it  is  not  necessary  to  show  that  the 
act  complained  of  was  done  for  the  purpose  of  gain.  Though 
no  gain  is  derived,  a  nuisance  may  nevertheless  be  committed. 
That  in  this  particular  case  a  nuisance  was  committed,  I  think 
there  was  ample  evidence  to  enable  the  jury  to  come  to  a 
conclusion,  and  certainly  enough  to  satisfy  anyone  of  common 
sense  that  certain  people  were  there  who  would  not  have  been 
likely  to  have  been  iihere  except  for  the  purpose  mentioned  in 
the  information.  The  facts  proved  all  go  to  show  together 
'' cumulatively^'  that  the  house  was  used  habitually  for  that 
purpose. 

As  to  the  sentence,  as  pointed  out  by  his  Honour  Sir  G.  Innes, 
the  two  sections  898  and  458  are  perfectly  distinct,  and  there  is 
nothing  inconsistent  in  them. 

Sib  G;  Inkes,  J.    I  am  of  the  same  opinion.     As  to  the  second     Innes  J. 
and  third  points,  I  do  not  think  it  desirable  to  say  a  single  word. 
H.8.Wi.,  VoL  Vin.,  Law.  E 
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As  to  the  other  point,  it  is  argued  by  Mr.  Gordon  that  there 
being  only  one  act  of  prostitution,  there  was  not  sufficient  evidence 
to  prove  the  offence.  It  is  set  out  in  the  special  case  that  the 
learned  chairman  held  that  ''  there  was  sufficient  evidence  in  this 
case,  taking  all  the  facts  deposed  to  together,  to  prove  a  general 
use,  with  such  knowledge  and  permission,  of  the  house  on  that 
night  as  a  brothel.' '  These  words  are  perfectly  consistent  with 
the  learned  chairman's  direction  to  the  jury.  He  did  not  rule 
that  one  single  act  of  prostitution  made  up  the  offence  of  keeping 
a  brothel,  but  that  when  you  establish  the  fact  that  the  house 
was  used  for  the  purposes  of  prostitution  for  any  one  night, 
that  is  enough.  Well,  if  dissolute  persons  are  drawn  together, 
if  only  for  one  night,  it  would  seem  to  shock  common  sense  to 
say  that  this  is  not  an  offence. 

Conviction  upheld. 

Attorney  for  prisoner :   W.  Smith  (Tamworth). 


Feb.  25. 


Darley  C.J. 

Faucett  J. 

and 

Innes  J. 


THE  QUEEN  v.  SAMUEL  and  MICHAEL  LEOOUNT. 

Criminal  law—PrcLctiee — Mode  of  appeal— Point  of  law  arising  after  sentence — 
WHt  of  error— Criminal  Law  Amendment  Act  (46  Vic,  No.  17),  ss.  422,  427. 

A  point  of  law  arising  after  sentence  oannot  be  reserved  under  section  422 
of  46  Vic.  No.  17.  The  proper  course  is  to  proceed  by  writ  of  error  under 
section  427. 

Special  case  stated  by  Mr.  District  Court  Judge  M^Farland, 
Chairman  of  Quarter  Sessions : — 

''The  prisoners  were  indicted  for  having  on  7th  October, 
1886,  stolen  a  sheep,  the  property  of  John  Cosgrove ;  and  they 
were  convicted  of  and  sentenced  for  that  offence  at  Cooma 
Quarter  Sessions,  held  in  December  of  that  year.  Under  section 
3  (letter  J )  of  the  Criminal  Law  Consolidation  Act  (passed  in 
April,  1883)  the  term  'cattle'  is  made  to  include  'sheep.'  By 
section  4  of  the  same  Act, '  Whenever  a  person  is  made  liable  to 
the  punishment  of  penal  servitude,  the  offence  for  which  such 
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punislimeiit  is  awarded  is  declared  to  be  and  shall  be  dealt  with        ^^^' 

as  a  felony ;  and  whenever  in  that  Act  the  term  felony  is  nsed^      Bsoina 

the  same  shall  be  taken  to  mean  an  offence  punishable  as  afore-    licottht. 

said.'     By  section  78  it  is  enacted  that  whosoever  steals  any 

cattle  shall  be  liable  to  penal  servitude   for  ten  years.     And 

section  416  declares  that  no  inquest,  conviction,  or  judgment  in 

respect  of  any  felony  shall  cause  any  escheat  or  forfeiture  of 

lands  or  goods ;  provided  always  that  on  or  at  any  time  after 

the  conviction  of  a  person  for  a  felony  so  committed,  the  Court 

in  which  he  was  tried,  or  any  Judge  thereof,  may  direct  a  sum, 

not  exceeding  500Z.,  to  be  paid  out  of  the  property  of  the 

offender  to  any  aggrieved  person  by  way  of  compensation  for 

injury  or  loss  sustained  through  or  by  reason  of  such  felony. 

The  jury  having  convicted  the  prisoners  in  the  present  case,  and 

having  regard  to  circumstances  disclosed  in  the  evidence^  which 

showed  that  Mr.  Cosgrove,  from  whom  the  sheep  was  stolen^ 

had  been  put  to  serious  loss  of  time,  labour,  and  money  by 

reason    of    the    felony,   I   sentenced    Samuel    Lecount    to   be 

imprisoned  and  kept  at  hard  labour  in  Groulburn  gaol  for  three 

years,  and  Michael  Lecount  to  be  imprisoned  and  kept  to  hard 

labour  in  same  gaol  for  two  years ;  and  I  directed  a  sum  of  50Z. 

to  be  paid  out  of  the  property  of  each  prisoner  to  Mr.  Cosgrove, 

as  compensation  for  the  loss  sustained  by  him  through  such 

felony.     But  upon  the  '  requirement '  of  the  prisoners^  advocate, 

I  was  obliged  to  reserve,  and  now,  therefore,  submit  for  the 

decision  of  the  Supreme  Court,  this  question  :  '  Whether  such 

direction  could  be  legally  given  on  the  indictment,  facts,  and 

statutory  provisions  aforesaid.'  " 

Pitcaim,  for  the  Crown,  took  the  preliminary  objection  that 

this  point  of  law  having  arisen  after  sentence,  could  not  be 

heard  by  the  Court  on  a  special  case  under  section  422  of  the 

Criminal  Law  Amendment  Act  (46  Vic.  No.  17).     The  proper 

course  would  have  been  to  have  proceeded  by  writ  of  error,  as 

provided  for  by  section  427.     In  B,  v.  Thompson  (1)  it  was 

decided  that  the  question  of  the  legality  of  a  sentence  could  not 

be  reserved  under  13  Vic.  No.  8.     This  direction  was  part  of  the 

sentence. 

(1)  Knox,  454. 

E  2 
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^^7-  Field  for  the  prisoners.     The   objection   would   be  fatal   if 

BsoiNA  the  Court  were  asked  to  set  aside  the  sentence  or  quash  the 
Leoount.  conviction.  But  as  it  was  only  the  direction  as  to  the  payment 
of  compensation  by  the  prisoners  to  the  prosecutor  which  was 
appealed  against^  the  Court  could  deal  with  the  matter  on  the 
case  before  them.  It  was  a  "  question  of  law ''  arising  '^  as  to 
the  verdict  or  judgment  given  thereon/'  within  the  meaning  of 
the  last  paragraph  of  section  422. 

Per  totam  Curiam.  The  matter  could  only  be  brought  before 
them  on  a  writ  of  error,  as  provided  by  section  427,  which  was 
expressly  passed  to  meet  the  deficiency  of  18  Vic.  No.  8. 

Field  then  (with  the  consent  of  the  Crown)  moved,  as  upon  a 
rule  nisi,  for  a  writ  of  error,  but 

Darley  O.J.  Darlby,  C. J.,  pointed  out  that  as  the  record  disclosed  nothing 
on  which  to  found  an  argument  on  the  point  raised,  the  rule 
must  be  discharged.  The  only  course  open  to  the  prisoners  was 
to  bring  the  matter  before  the  Executive  Council. 

Attorney  for  the  prisoners  :  Davidson  (Goulburn). 


Feb,  18.  ^  FOBBES. 

JHfavrK  12 

Criminal  law — Common   law  misdemeanour — Sentence — Discretion  of  Judge^^ 

Habecu  corpus. 
Barley  C.J. 

FauceU  J,  j^  ^jjg  q^j^q  ^f  oommon  law  misdemeanours,  where  the  term  of  imprieon- 

In^Ms  J        T^^^^  is  not  limited  by  atatute,  the  sentence  is  entirely  in  the  discretion  of  the 

Judge. 

Note  to  R,  v.  Matthews  (2  S.C.B.  227)  explained. 

Semble,  the  proper  mode  of  bringing  the  question  of  the  legality  of  a 

sentence  before  the  Court  is  by  writ  of  habeas  corpus, 

Edmunds,  for  the  prisoner,  appeared  in  support  of  a  rule  nisi 
for  a  writ  of  habeas  corpus,  granted  on  the  ground  that  the 
prisoner,  who  had  been  found  guilty  on  a  charge  of  conspiracy 
to   defraud,    had    been    illegally    sentenced    to    seven    years' 
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imprisonment  with  hard  labour,  the  offence  being  a  common        ^^^' 
law  misdemeanour,  for  which  two  years'  imprisonment  was  the         He 
extreme  punishment,  according  to  the  practice  of  the  Court, 
established  by  long  usage. 

Admitting  that  the  term  of  imprisonment  is  in  the  discretion 
of  the  Court,  there  are  two  questions  : — ^First.  Is  the  discretion 
of  the  Court  limited  ?     Secondly.  By  what  rule  is  it  limited  ? 

First,  as  was  laid  down  by  Maule,  J.,  in  Freeman  v.  Tranah 
(or  Tranch)  (1),  ^'  There  is  no  Court  which  is  entrusted  with  the 
power  of  administering  justice  without  restraint.  That  restraint 
has  been  imposed  from  the  earliest  times  .  .  .  The  proceed- 
ings of  all  Courts  must  take  a  defined  course,  and  be  adminis- 
tered according  to  a  certain  uniform  system  of  law  which,  in 
the  general  result,  is  more  satisfactory  than  if  a  more  arbitrary 
jurisdiction  was  given  to  them."  Therefore,  although  in  the 
case  of  common  law  misdemeanours  the  sentence  is  in  the 
discretion  of  the  presiding  Judge,  that  discretionary  power  is 
not  unlimited. 

Secondly.  It  is  limited  by  the  usage  of  the  Court.  The  long- 
continued  uQage  of  the  Court  becomes  the  law  of  the  Court; 
and,  unless  there  is  some  good  reason  for  departing  from  it, 
such  usage  should  be  observed.  According  to  that  usage,  three 
years  is  the  extreme  limit. 

[Faucett,  J.  The  usage  in  cases  of  common  assault  seems  to 
be  to  limit  the  term  of  imprisonment  to  two  years.  You  cannot 
Bucceed  unless  you  show  that  the  usage  is  uniform.] 

In  R.  V.  White  (2),  Sir  J.  Martin,  C.J.,  says:— "It  is 
uniformly  laid  down  that  the  punishment  for  a  common  law 
misdemeanour  is  in  the  discretion  of  the  Judge;  still,  that 
discretion  cannot  be  arbitrarily  exercised,  for  he  can  impose 
no  higher  punishment  than  the  Court  has  been  accustomed  to 
inflict." 

[SaZomoTW,  Q.C.,  for  the  Crown.  Further  on  he  says:  "It 
aeems  that  in  England  the  period  of  imprisonment  for  misde- 

(1)  12  C.B.  406;  21  LJ.C.P.  214.  (2)  13  S.C.B.  839. 
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1887.       meanours^  for  which  no  punishment  is  fixed  by  statute,  is  never 
Be        more  than  two  years ;  but  a  practice  has  grown  up  in  this  colony 
of  sometimes  imposing  two  years/'] 

Though  there  is  no  actual  limit  to  the  power  of  the  Court, 
there  is  a  usage  by  which  that  power  is  restrained.  So  in  Re 
Price  (3),  Sir  J.  Martin,  C.J.,  seems  to  have  considered  it  to  be 
settled  law  that  a  common  law  misdemeanour  is  only  punishable 
by  imprisonment  for  two  years.  Conspiracy  to  defraud  is  an 
offence  similar  to  larceny,  and  the  Court  will  not  be  guided  by 
any  authorities  in  cases  of  conspiracy  to  murder,  which  is  a  far 
more  serious  offence.  In  R,  v.  Matthews  (4),  however,  in  which 
the  prisoner,  on  his  trial  for  murder,  was  found  guilty  of  an 
attempt  to  commit  murder,  it  was  taken  for  granted  that  two 
years'  imprisonment  was  the  maximum  punishment  for  all 
common  law  misdemeanours,  however  serious ;  and  in  a  note  to 
that  case  an  extract  is  given  from  the  general  view  of  the 
Criminal  Law  of  England,  by  J.  (now  Sir  J.)  P.  Stephen,  p.  132, 
edition  of  1868. 

ISalomons,  Q.C.  He  does  not  say  so  in  his  more  recent 
writings.] 

In  his  History  of  the  Criminal  Law  (1883),  he  says  (at  p.  490) 
that  imprisonment  for  five  years  (with  pillory,  etc.)  was  the 
severest  sentence  for  a  common  law  misdemeanour  passed  since 
the  Revolution. 

[Dablet,  C.J.  Are  you  not  asking  us  to  do  what  is  usually 
done  by  Parliament,  namely,  to  fix  the  limit  of  sentence  for 
common  law  misdemeanours  f  ] 

[/SaZomcww,  Q.C,  referred  to  E.  v.  Oastro  (5),  on  appeal  to  the 
House  of  Lords,  where  Lord  Selhome,  L.C.,  speaking  of  the 
punishment  for  perjury,  said :  "  I  think  it  would  be  more 
reasonable  to  hold  that  the  Legislature  intended  to  leave  the 
Judge  such  discretion  as  he  had  before  with  regard  to  any  of 
the  penalties,  either  by  common  law  or  by  statute,  and  only  to 

(3)  6  N.S.W.L.E.  140.  (4)  2  S.C.B.  227. 

(6)  6  App.  Cas.  233. 
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enable  him  to  increase  the  qaantam  of  punishment,  within  the  ^^^ 
limits  authorised  by  the  statute,  if  he  should  think  it  proper  to  Be 
do  so."] 

[Dabley,  C.J.  If  we  were  to  grant  this  application,  we 
should  be  assuming  the  discretion  and  taking  it  away  altogether 
from  the  Judge.] 

I  submit  that  the  exercise  of  the  discretion  of  the  Judge  at  the 
trial  is  subject  to  be  reviewed. 

[Daelbt,  C.J.  How  can  we  say  that  the  discretion  of  the 
Judge  has  been  wrongly  exercised  without  rehearing  the  whole 
case  ?] 

[Paucett,  J.  Is  there  not  a  provision  in  the  Oriminal  Law 
Amendment  Act  by  which  the  Court  may  set  aside  that  portion 
of  a  sentence  which  may  be  illegal  or  excessive  f  ] 

By  section  423  the  Supreme  Court  (on  special  case  reserved) 
"  may  affirm,  amend,  or  reverse  the  judgment  given,  or  avoid  or 
arrest  the  same,  or  may  order  an  entry  to  be  made  on  the  record 
that  the  person  convicted  ought  not  to  have  been  convicted — or 
may  make  such  other  order  as  justice  requires." 

[Paucett,  J.  Pirst  of  all,  you  must  show  that  the  sentence  is 
excessive,  and,  secondly,  you  must  show  not  only  that  the  Judge 
had  a  discretion,  but  also  that  the  Courts  had  as  a  matter  of 
practice  limited  that  discretion.] 

There  is  no  case  in  which  a  common  law  misdemeanour  has 
been  punished  by  more  than  two  years'  imprisonment,  as  laid 
down  by  Sir  J.  Martin,  tJ.J.,  in  B.  v.  White  (2)  and  Be  Price  (3). 
If  it  could  be  shown  that  in  recent  times  any  single  sentence 
had  been  passed  for  such  an  offence  in  excess  of  two  years,  it 
might  be  otherwise. 

[Sib  G.  Innes,  J.  It  does  seem  a  very  strong  thing  that  it 
should  be  in  the  power  of  a  Judge  to  sentence  a  man  for  a 
common  law  misdemeanour  to  penal  servitude  for  life.  To 
go  back  to   Magna   Charta,  c.   xlvi.,  '^No  freeman  shall  be 
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^^^'       imprisoned    .    •    .    unless  by  the  legal  judgment  of  his  peers,  or 
He        by  the  law  of  the  land."     The  Institutes  say,  "As  the  law 
^*'"»--     directs."] 

The  discretion  of  the  Judges  can  only  be  limited  by  the 
practice  of  the  Court. 

[Paucbtt,  J.  I  find  in  my  judgment  in  Re  Price  (3),  I  am 
reported  to  have  said  :  ''  Although  there  is  no  limit  to  the 
punishment  which  may  be  awarded  at  common  law,  yet  the 
Judges  have  rarely  gone  beyond  two  years'  imprisonment. 
That  is  generally  considered  the  limit  to  which  Judges  will  go  in 
awarding  punishment  for  a  common  law  misdemeanour.''  And 
I  used  the  same  expression  in  R.  v.  White  (6),  where  I  added : 
"  At  the  same  time,  sentences  of  imprisonment  for  any  length  of 
time  were  not  illegal."  The  discretion  of  a  Judge  is  always 
limited  by  the  law  and  practice  of  the  Court,  both  here  and  in 
England.] 

Salomons,  Q.C.  (Teece  with  him),  for  the  Crown.  In  the  first 
place,  haheas  corpv^  is  not  the  proper  remedy  for  a  case  of  this 
kind.  I  submit  that  the  decision  to  the  contrary  in  Re  Price  (3) 
was  erroneous.  It  is  laid  down  in  Forsyth's  Oases  and  Opinions 
on  Oonstitutional  Law  (p.  446)  that,  "  Where  a  prisoner  is  in 
custody  under  the  sentence  of  a  Court  of  competent  jurisdiction, 
no  inquiry  will  be  made  by  the  Court  on  the  return  to  a  writ  of 
habeas  corpus  as  to  the  validity  of  the  sentence  or  the  lawfulness 
of  the  custody."  Here  ample  remedy  is  given  by  statute.  The 
applicant  should  have  had  the  point  reserved  under  section  422 
of  the  Oriminal  Law  Amendment  Act,  which,  in  the  concluding 
paragraph,  provides  :  "  And  the  like  proceedings  (i.e.,  by  special 
case)  may  be  taken,  so  far  as  they  are  applicable,  where  any 
question  of  law  arises  on  the  arraignment  of  any  person,  or  as 
to  the  verdict  or  judgment  given  or  to  be  given  thereon." 
Therefore,  any  counsel  may  reserve  any  point  relating  to  the 
sentence  at  the  trial.  Or,  if  that  is  not  the  proper  course,  they 
should  have  proceeded  by  writ  of  error  under  section  427. 
(6)  13  S.C.B.  at  p.  844. 
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Secondly,  as  to  the  matter  itself,  a  Jadge  cannot  impose  hard  ^887. 
labour  at  common  law,  but  he  could  inflict  a  fine,  and  could  _  Be 
formerly  order  the  prisoner  to  be  put  in  the  pillory,  and  he  can 
still  sentence  him  to  be  imprisoned  for  any  period  at  discretion, 
%.e,,  judicial  discretion ;  e.g.,  if  a  Judge  sentenced  a  man  to  fifty 
years'  imprisonment,  the  remedy  would  be  to  impeach  the  Judge 
and  procure  the  prisoner's  pardon.  Most  offences  are  now 
dealt  with  by  statute.  When  the  punishment  is  left  to  the 
Judge's  discretion,  the  moderation  of  the  Judges  has  prevented 
this  point  arising.  At  p.  345  of  B.  v.  White  (7),  his  Honour 
Mr.  Justice  FaiLcett  said  :  ''  Whether  the  Court  can  amend  or  not 
seems  to  depend  very  much  on  whether  the  sentence  is  discre- 
tionary. How  could  the  Court,  without  hearing  the  case, 
without  seeing  the  witnesses,  exercise  the  discretion  left  to 
them  f  The  discretion  is  not  arbitrary,  and  should  be  guided 
by  some  reason."  In  B,  v.  Oastro  (8),  Bramwell,  L.J.,  said : 
"By  the  provisions  of  Magna  Charta  and  the  Bill  of  Bights, 
Judges  are  restrained  from  giving  inordinate  punishments ;  but, 
as  the  common  law  has  drawn  a  limit  to  the  punishment  which 
may  be  inflicted  for  a  misdemeanour,  even  according  to  the 
proposition  urged  before  us,  no  difficulty  arises  as  to  a  convic- 
tion upon  an  indictment  for  misdemeanour  at  common  law ;  the 
defendant  might  be  sentenced  at  common  law  to  seven  years' 
imprisonment  and  a  fine  upon  the  first  count,  and  to  seven 
years'  imprisonment  with  or  without  a  fine  upon  the  second 
count,  to  commence  at  the  expiration  of  the  sentence  upon  the 
first  count."  And  in  the  same  case  on  appeal  to  the  House  of 
Lords  (9),  Lord  Selborne,  L.C.,  gave  judgment  to  the  same 
effect.  In  Chitty's  Grim.  Law  (Ed.  of  1816),  Vol.  III.,  p.  1144, 
we  find:  *'The  ancient  punishment  of  conspiracy  was  that 
called  villainous  judgment,  which  was,  that  the  offenders  should 
lose  the  freedom  or  franchise  of  the  law,  so  that  they  should  be 
disqualified  from  becoming,  in  any  case,  a  juryman  or  a  witness  ; 
have  their  houses,  lands,  and  goods  seized  by  the  Crown,  and,  in 
the  language  of  Lord  Goke,  Hheir  houses  and  lands  must  be 
estrepped  and  wasted,  their  trees  rooted  up  and  rased,  and  their 

(7)  13  S.C.R.  846.  (8)  5  Q.B.D.  at  p.  S09. 

(9)  6  App.  Cas.  at  p.  238. 
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1887.  bodies  sent  to  prison^  all  things  retrograde  and  against  order 
and  nature,  in  destroying  all  things  that  have  pleasured  or 
nourished  them':  3  Inst.  143.  But  there  is  no  instance  of  the 
infliction  of  this  punishment  since  the  time  of  Edward  III. :  2 
Burr.  996,  1027.  At  the  present  day  {temp,  Ohitty)  conspiracy 
is  punishable,  like  any  other  misdemeanour,  at  the  discretion  of 
the  Court  in  which  the  offender  is  convicted,  and  the  penalties 
are,  in  many  cases,  severe." 

[Sir  G.  Innes,  J.  In  Russell  on  Crimes  (5th  Ed.)  p.  197,  it  is 
laid  down  that,  ^'with  regard  to  the  punishment  of  misde- 
meanours, it  may  be  laid  down  as  a  general  rule  that  all  those 
offences,  less  than  felony,  which  exist  at  common  law,  and  have 
not  been  regulated  by  any  statute,  are  within  the  discretion  of 
the  Court  to  punish.*'     Bex  v.  Thomas  (10),  is  cited.] 

Edmunds  in  reply.  The  Court  will  review  the  discretion 
exercised  by  a  Judge,  just  as  it  will  review  the  discretion 
exercised  by  the  Prothonotary,  as  in  The  North  Illawarra  Ooal 
Co.  V.  Commissioner  for  Railways  (11). 

[Darlby,  C.J.  We  review  the  discretion  of  the  Primary 
Judge  in  Equity  appeals.  But  to  review  a  Judge's  discretion 
involves  a  rehearing  of  the  case.] 

[Faucbtt,  J.  Can  you  get  over  the  expressions  cited  from 
Bramwell,  L.J.,  in  R.  v.  Castro  (12),  as  to  the  imposition  of  seven 
years'  imprisonment  ?] 

It  is  only  a  dictum,  and  is  inconsistent  with  the  opinion  of 
Sir  J.  F.  Stephen.  This  Court  has  power  to  review  the 
discretion  of  any  Court  in  the  country,  when  that  discretion  lia.s 
been  improperly  or  arbitrarily  exercised. 

Cur.  adv.  vult. 

March  12.        ^^  Saturday,  March  12th,  the  judgment  of  the  Court  (Darlby, 
C.J.,  Faucbtt  and  Sir  G.  Innbs,  JJ.)  was  delivered  by 

Innes  J.  SiR  G.  Innes,  J.  : — In  this  case  the  sole  point  for  our  con- 

sideration is  whether  a  sentence  of  seven  years'  imprisonment 

(10)  C.T.H.  278.  (11)  7  N.S.W.  L.E.  846. 

(12)  5  Q.B.D.  at  p.  510. 
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upon  a  conviction  of  tlie  offence  of  conspiring  to  defraud,  a  ^^'^' 
misdemeanoor  at  common  law,  is  legal  or  illegal.  The  Be 
prisoner  has  for  that  offence  been  sentenced  to  a  term  of  seven 
years'  imprisonment  with  hard  labour.  It  is  admitted  that  this 
offence  comes  within  section  458  of  the  Criminal  Law  Amendr- 
ment  Act  of  1883,  and  that  hard  labour  may  be  properly  added 
to  a  sentence  of  imprisonment  for  it.  But  it  is  contended  that  a 
Jadge  cannot  pass,  for  such  an  offence  as  a  misdemeanour  at 
common  law,  a  sentence  of  imprisonment  for  a  term  longer  than 
three  years.  After  hearing  arguments  on  both  sides,  we 
deferred  pronouncing  our  judgment,  not  that  we  had  any  doubt 
that  a  sentence  of  seven  years'  imprisonment  was  perfectly  legal, 
but  that,  inasmuch  as  it  would  at  first  sight  appear  from  the  case 
of  B.  V.  Matthews  (4),  and  from  the  note  appended  to  that  case  at 
p.  230,  wherein  is  quoted  a  passage  from  the  treatise  of  Sir 
James  Stephen,  A  General  View  of  the  Criminal  Law  of 
Englandy  that  an  impression  had  existed  in  the  minds  of  some 
jurists  that  the  maximum  period  of  imprisonment  for  any 
misdemeanour  at  common  law  was  two  years,  we  desired  to  trace 
the  origin  of  that  impression.  The  case  of  Begina  v.  Matthews  (4) 
was  a  case  of  an  attempt  to  murder,  treated  as  a  common  law 
misdemeanour,  and  the  passage  in  Stephen's  General  View  of  the 
Oriminal  Law  of  England  refers  only  to  that  particular  class  of 
offences  when  treated  as  misdemeanours  at  common  law.  Upon 
examination  it  would  appear  that  the  punishment  for  most  of 
the  offences  which  would  ordinarily  come  within  that  particular 
class  of  misdemeanours  is  prescribed  by  Statute,  9  George  IV., 
chapter  31,  section  25,  the  punishment  being  imprisonment  with 
or  without  hard  labour  for  a  period  not  exceeding  two  years,  with 
power  in  the  Court  to  impose  a  fine  and  to  call  for  recognisances. 
By  the  Act  1  Victoria  chapter  85,  many  attempts  to  murder  by 
certain  specified  means  are  made  felonies  punishable  with  severer 
punishments ;  but  apparently  some  attempts  to  murder,  equally 
atrocious  in  point  of  criminality,  had  been  left  still  only  punish- 
able under  the  Act  9  George  IV.  chapter  31.  Hence  the 
criticism  contained  in  the  passage  of  Sir  James  Stephen's  work ; 
and  hence,  as  the  case  of  attempt  to  murder  in  Matthews'  case 
was  considered  to  come  under  that  statute  (which  statute  was  in 
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^^^- force  in  this  colony,  having  become  law  in  England  before  the 

Re  passing  of  the  Act  9  George  IV.  chapter  83)  the  maximum 
punishment  for  the  offence  of  which  Matthews  was  convicted  was 
two  years'  imprisonment  with  hard  labour.  Obviously,  therefore, 
when  this  explanation  is  given,  neither  the  case  Begina  v.  Matthews 
(4)  nor  the  passage  in  Stephen  has  any  relevancy  to  the  case 
now  for  decision.  With  regard  to  the  punishment  for  misr 
demeanours,  the  punishment  for  which  has  not  been  prescribed 
by  statute,  the  law  is  correctly  laid  down  by  Sir  James  Stephen 
at  page  18  of  his  Digest  of  the  Criminal  Law  (3rd  ed.)  : 
^'  Every  person  convicted  of  a  misdemeanour  for  which  no  special 
punishment  is  provided  by  law,  is  liable  to  fine  and  imprison- 
ment, without  hard  labour  (both  or  either),  and  to  be  put  under 
recognisances  to  keep  the  peace  and  be  of  good  behaviour,  at 
the  discretion  of  the  Court."  It  is  unnecessary  to  heap  up 
authorities  in  support  of  this  statement  of  the  law,  but  a  passage 
occurs  in  the  judgment  of  Bramwell,  L.  J.,  in  The  Queen  v.  Oa^stro 
(8),  at  page  509,  which  puts  the  matter  so  clearly  that  it  may 
well  be  introduced  here  : — "  By  the  provisions  of  Magna  Oharta 
and  the  Bill  of  Rights,  Judges  are  restrained  from  giving 
inordinate  punishments ;  but  as  the  common  law  has  not  drawn 
a  limit  to  the  punishment  which  may  be  inflicted  for  a  misde- 
meanour, even  according  to  the  proposition  urged  before  us,  no 
difficulty  arises  as  to  a  conviction  upon  an  indictment  for 
misdemeanour  at  common  la^^  :  the  defendant  might  be  sentenced 
at  common  law  to  seven  years'  imprisonment  and  a  fine  upon  the 
first  count,  and  a  seven  years'  imprisonment,  with  or  without  a 
fine,  upon  the  second  count,  to  commence  at  the  expiration  of 
the  sentence  upon  the  first  count."  This  passage  is  not  to  be 
regarded  as  a  mere  obiter  dictum,  as  it  is  made  use  of  by  Lord 
Justice  Bramwell  as  a  cogent  reason  in  refutation  of  the 
argument  which  had  been  in  that  case  urged  upon  the  Court. 
The  offence  of  conspiracy  to  defraud  is  a  misdemeanour  for  which 
no  special  punishment  is  provided  by  law,  except  that  by  statute 
hard  labour  may  be  added  as  an  incident  of  the  term  of 
imprisonment ;  no  limit  is  assigned  to  the  term  of  imprisonment^ 
the  limit  being  left  entirely  in  the  discretion  of  the  Judge.  In 
the  practical  exercise  of  that  discretion  there  ,are  certain  rules 
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which  are  respected,  particularly  the  provision  in  the  Bill  of 
Rights  "that  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted."  The  principles  regulating  the  apportionment  of 
pnnisliment,  so  far  as  that  apportionment  rests  in  the  discretion 
of  Judges,  are  common  to  felonies  and  misdemeanours.  Punish- 
ment should  be  ^'  not  only  proportioned  to  the  offence  in  degree, 
bat  adapted  to  it  in  kind :  it  should  be  measured  not  only  by 
the  abstract  enormity  of  the  offence,  but  by  the  age,  sex  and 
circumstances  of  the  offender ;"  and,  while  justice  should  always 
be  tempered  with  mercy,  the  exemplary  and  deterrent  effect  of 
punishment  should  be  held  steadily  in  view.  It  is  impossible  to 
say  that  in  this  case,  looking  at  all  its  circumstances  as  disclosed 
in  the  case  reserved,  any  of  those  rules  or  principles  has  been 
disregarded  ;  although,  even  if  it  had  been  otherwise,  we  do  not 
see  that  this  Court  could  take  upon  itself  to  pronounce  the 
sentence  illegal.     The  conviction  must  be  sustained,  and  the  rule 

nisi  be  discharged. 

Rule  discharged. 
Attorney  for  prisoner  :  W,  J.  Hill. 


1887. 


Be 
Forbes. 
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THE  QUEEN  v.  TEICKETT  and  JORDAN. 

Criminal    law — Confession,  when   admissible  against   accomplice — Evidence  — 
Cross-^xamUnation —  Contradiciion. 

When  a  witness  is  asked  immaterial  questions  in  cross-examination,  his 
ttuwers  must  be  received,  and  evidence  cannot  be  given  to  contradict  him. 

A  Judge  has  a  perfect  right  to  disallow  questions  put  for  the  purpose  of 
difparaging  or  torturing  a  witness,  when  they  cannot  possibly  affect  his 
credibility. 

A  statement  made  by  J.  in  the  presence  of  T.,  implicating  both  J.  and  T.,  and 
not  denied  by  the  latter,  although  of  doubtful  value  as  against  T.,  is  evidence 
to  {^  to  the  jury,  who  may  give  weight  to  each  statement  according  to  the 
eircnmstances  of  the  case. 

Special  case  stated  by  Mr.  District  Court  Judge  Forbes, 
chairman  of  Quarter  Sessions  : — 

The  following  case  was  tried  before  me  at  the  Quarter  Sessions 
held  at  Darlinghurst  on  7th  February,   1887  : — Barton  Trickett 
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and  Alfred  Jordan  were  charged  that  on  the  15th  January,  1887, 
they  did,  at  Sydney,  steal  one  hundred  yards  of  lace,  the 
property  of  Thomas  Joseph  Lloyd,  and  a  second  count  charged 
Jordan  with  receiving  the  same,  knowing  it  to  have  been 
previously  stolen.  They  pleaded  not  guilty,  and  Trickett  was 
defended  by  Mr.  Fawl ;  Jordan  by  Mr.  Thomas. 

The  following  evidence  was  given  : — Constable  0' Sullivan 
arrested  prisoners  on  the  18th  January  at  97  Market-street,  in  a 
house  kept  by  a  Mr.  Marsh.  They  were  together;  I  asked 
them  to  come  upstairs  with  me,  which  they  did,  and  I  showed 
them  a  box,  which  contained  a  quantity  of  lace,  under  a  side- 
table.  I  asked  prisoners  who  it  belonged  to;  they  both  said 
they  knew  nothing  about  it ;  Jordan  then  said  to  Trickett,  "  It 
is  no  good,  the  box  is  mine.'^  Trickett  said  nothing.  I  then 
arrested  them  both,  and  charged  them  with  the  offence 
mentioned  in  the  information  ;  neither  of  them  made  any  reply. 
Afterwards,  when  both  prisoners  were  together,  I  heard  Jordan 
say :  '^  Trickett  brought  the  box  on  Monday  night,  and  I  was  to 
get  so  much  for  selling  it.'*  Trickett  said  nothing  when  he 
heard  that.  Cross-examined  by  Mr.  Thomas : — I  did  not  charge 
them  until  they  were  upstairs,  and  Jordan  made  the  statement. 
I  then  arrested  them.  Cross-examined  by  Mr.  Fawl : — ^I  had 
not  arrested  the  prisoners  when  I  requested  them  to  come 
upstairs. 

Thomas  Lloyd :  I  am  a  draper  and  milliner ;  I  know  the 
prisoner  Trickett ;  he  was  in  my  employ  for  three  months  as  a 
salesman.  (Witness  examined  the  lace  in  the  box  which  the 
constable  had  produced) .  The  lace  in  this  box  is  mine,  and  the 
box  also.  The  box  was  kept  under  the  counter,  among  empty 
boxes,  and  the  lace  was  in  similar  boxes  on  the  shop  shelves.  I 
did  not  sell  that  lace  to  any  one.  It  was  in  the  shop  on  the  1st 
January,  1887,  and  no  one  had  permission  to  sell  it  out  of  the 
shop  after  that  date.  It  is  worth  £50.  Up  to  the  first  January 
it  was  prisoner  Tickett's  duty  to  move  this  lace,  but  not  after. 
I  saw  this  lace  in  the  shop  window  about  four  or  five  days  after 
1st  January,  and  I  said  to  him :  "  How  is  it  you  have  left  those 
laces  in  the  window  ?  Take  them  out  at  once,  as  there  is  too 
much  dust  about.''     I  went  away  and  returned  in  about  an  hour, 
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and  they  were  out  of  the  window  then.  I  have  seen  Jordan 
once  or  twice  in  my  shop,  but  I  cannot  say  the  dates.  Mr. 
Thomas  does  not  cross-examine.  Cross-examined  by  Mr.  Fawl : 
We  took  stock  after  the  1st  January.  Tbe  day  on  which 
prisoners  were  arrested  the  goods  would  have  been  put  in  stock 
had  they  been  in  the  shop,  but  they  were  not  there.  We  were 
taking  that  kind  of  stock  on  the  day  prisoners  were  arrested. 
I  was  waiting  until  Trickett  came  back  to  the  shop  to  ask  him 
about  it.  The  police  brought  in  the  box  with  the  lace  in  it,  and 
I  claimed  it  as  mine.  I  was  not  away  from  my  shop.  I  was  not 
neglecting  my  business.  I  was  not  away  for  three  months.  I 
have  not  been  in  liquor  in  the  presence  of  my  employees.  There 
were  about  seventeen  persons  in  my  employ,  including  milliners, 
workers,  and  others,  at  that  time. 

Mr.  Marsh,  hotel-keeper  at  97  Market-street :  I  know  both 
prisoners.  Jordan  was  in  the  habit  of  frequenting  my  place, 
and  sometimes  Trickett  has  been  there.  I  saw  Trickett  and 
Jordan  there  together  on  the  15th  of  January  last.  The 
constable  came  up  and  asked  me  in  the  presence  of  the  prisoners 
was  there  a  parcel  in  the  house.  I  said:  ''Not  as  I  know." 
They  said:  ''We  are  detectives."  I  then  said:  "  Come  in  and 
see  for  yourselves."  They  came  in  and  took  a  box  (like  the  one 
produced)  from  under  a  side-table  upstairs.  That  box  was  not 
there  in  the  morning.  They  asked  prisoners  where  the  box 
came  from.  O* Sullivan  said :  "I  saw'  you  bring  it  in.  Where 
did  you  get  it  ?"  Jordan  replied :  "  I  got  it  down  the  street." 
Johnson  was  the  name  of  the  other  constable.  He.  asked 
Trickett  where  he  worked,  and  Trickett  said  at  Lloyd's.  They 
then  arrested  prisoners,  and  took  them  away.  Cross-examined  by 
Mr.  Thomas  :  "  I  think  Jordan  said  he  was  selling  it  on  com- 
mission."    This  was  the  case  for  the  Crown. 

Defence.  Mr.  Fawl  calls  Mr.  Foley  :  I  was  foreman  for  Lloyd 
for  about  five  weeks,  and  left  about  the  8th  or  9th  of  December; 
Trickett  was  also  there.  The  business  was  not  carried  as  I 
should  have  liked  to  have  seen  it;  it  was  not  business-like. 
Mr.  Lloyd  did  not  pay  the  attention  he  ought  to  have  done. 
The  business  was  not  going  on  very  well  with  him.  He  said  he 
was  thinking  of  giving  it  up,  as  the  house  was  not  profitable.  I 
was  dismissed  by  Mr.  Lloyd. 
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Miss  Brown  :  I  am  in  Lloyd's  employ.  The  basiness  has  not 
to  my  knowledge  been  conducted  in  a  loose  or  improper  manner. 
I  have  noticed  that  Mr.  Lloyd  has  occasionally  been  the  worse 
for  liquor. 

Mr.  Allmay:  In  my  opinion  the  business  was  carefully 
managed.  Cross-examined  by  the  Crown  prosecutor :  Was  in 
Lloyd's  employ  about  two  months.  I  see  the  lace  produced ;  it 
has  Lloyd's  private  mark  on  it,  which  proves  that  it  was  at  one 
time  in  the  shop.  Similar  goods  to  those  were  in  stock  in 
January  last,  and  we  have  not  commenced  to  sell  yet,  so  that  if 
the  goods  produced  were  in  the  shop  on  the  1  st  January,  they 
could  not  have  been  sold  out  of  the  shop. 

Mr.  Thomas  calls  Mr.  :  I  have  known  Jordan  for  three 

years ;  found  him  honest  and  trustworthy.  I  have  known  him 
as  a  commission  agent.  James  Rowley:  During  three  years  I 
have  known  Jordan,  I  thought  he  was  of  good  character.  James 
Ridley  gives  Jordan  a  good  character;  known  him  for  two  years. 

Mr.  Fawl,  on  behalf  of  Trickett,  proposed  to  call  some  witness 
to  prove  that  Mr.  Lloyd's  cheques  had  been  dishonoured,  and  to 
prove  that  Mr.  Lloyd  was  sometimes  intoxicated,  and  I  refused 
to  receive  his  evidence.  I  told  the  jury,  when  summing  up, 
among  other  things,  that  when  two  or  more  prisoners  were  tried 
together,  the  confession  or  admission  of  one  was  no  evidence 
against  the  other  as  a  confession  or  admission,  but  that  the  state- 
ments made  by  Jordan  in  the  presence  and  hearing  of  Trickett, 
and  Trickett  not  having  made  any  reply,  was  one  of  the 
surrounding  circumstances  of  the  case,  and,  as  such,  in  that  way, 
they  might  consider  it  as  a  charge  made  and  not  replied  to, 
although  Trickett  was  not  bound  to  reply  unless  he  wished 
to  do  so. 

Verdict :  Trickett  guilty  of  stealing ;  Jordan  guilty  of 
receiving,  with  a  strong  recommendation  to  mercy  on  account  of 
previous  good  character. 

I  sentenced  each  prisoner  to  nine  months'  hard  labour  in 
Darlinghurst  gaol.  Mr.  Fawl  requested  me  to  reserve  the 
following  points : — 1.  That,  as  Mr.  Lloyd  had  in  cross- 
examination  stated  that  he  was  not  away  or  neglecting  his 
business,  or  in  liquor  in  the  presence  of  his  employees,  I  should 
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have  permitted  Mr.  Fawl  to  call  witnesses  to  contradict  this. 
2.  That  Mr.  Lloyd,  in  cross-examination  refused  to  answer  the 
question  whetlier  any  of  his  cheques  liad  been  dislionoured.  I 
flhould  have  compelled  him  to  answer  the  question ;  and  further, 
that  I  should  have  allowed  witnesses  to  be  called  for  the  defence  to 
prove  that  some  of  Mr.  Lloyd's  jcheques  had  been  dishonoured. 
8.  That  there  was  not  sufficient  evidence  in  the  case  to  warrant 
the  jury  in  finding  a  verdict  of  guilty  of  stealing. 


1887. 


Sbqina 

V, 

Tbickxtt 

AND 

Jordan. 


Salomons,  Q.O.  {Mttrray  with  him),  for  the  prisoner  Trickett. 
As  to  the  first  point,  the  Judge  should  have  allowed  evidence  to 
contradict  Lloyd  as  to  his  being  at  his  business,  &c. 

[Dablit,  C.J.  How  could  that  afiEect  the  stealing  ?  Was  not 
that  proved  by  the  finding,  in  the  prisoners'  possession,  goods 
recently  stolen  ?] 

At  any  rate,  he  should  have  been  compelled  to  answer  the 
questions  put  to  him  in  cross-examination. 

Li  U.  V.  Orton  or  0 astro,  the  question  was,  whether  the 
prisoner  committed  perjury  in  swearing  that  he  was  B.  T.  A 
witness  against  the  prisoner  deposed  that  he  made  tattoo  marks  on 
the  arm  of  B.  T.,  which  at  the  time  of  the  trial  were  not,  and  had 
never  been,  on  the  arm  of  the  prisoner.  It  was  held  that  the 
witness  might  be  asked  and  compelled  to  answer  the  question 
whether  he  ever  committed  adultery  with  the  wiie  of  one  of  his 
friends.  This  case  is  given  as  an  illustration  to  Art.  129  of 
Steph.  Dig.  of  Ev.  That  article  (129)  lays  down  -.—''When  a 
witness  is  cross-examined,  he  may  be  asked  any  questions  which 
tend  to  test  his  accuracy,  veracity,  or  credibility,  or  to  shake  his 
credit  by  injuring  his  character.  He  may  be  compelled  to 
answer  any  such  question,  however  irrelevant  it  may  be  to  the 
facts  in  issue,  and  however  disgraceful  the  answer  may  be  to 
himself,  except  in  the  case  provided  for  in  Art.  120  (witness  not 
to  be  compelled  to  criminate  himself)/'  So  in  Boscoe^s  Or.  Ev. 
(10th  Ed.)  p.  144: — ^'A  witness  may  be  questioned  on  cross- 
examination,  not  only  on  the  subject  of  inquiry,  but  upon  any 
other  subject,  however  remote,  for  the  purpose  of  testing  his 
H.8.W.B.,  VoL  Vin.,  Law.  P 
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character  for  credibility,  his  memory,  his  means  of  knowledge 
or  his  accuracy." 

[Faucbtt,  J.  If  the  prisoners'  advocate  had  asked  the 
prosecutor  if  he  was  ever  away  for  three  months  at  a  time,  and 
whether  any  such  absence  took  place  during  the  period  covered 
by  this  transaction,  it  might  have  been  otherwise.] 

As  to  the  other  point,  the  statement  by  Jordan,  although 
made  in  Trickett's  presence,  was  no  evidence  against  Trickett. 
B.  V.  Turner  (1)  cited  in  Boscoe'a  Or.  Ev.  (10th  Ed.)  p.  53. 

Olarh  Irving f  for  the  Crown,  was  not  called  upon. 

Darley,  C.J.  I  have  not  the  slightest  doubt  that  this 
conviction  should  be  upheld.  As  to  the  first  point : — ^In  my 
opinion  the  learned  Judge  was  right  in  not  allowing  the 
question  to  be  asked.  A  counsel  who  asks  questions  such  as 
were  asked  of  the  prosecutor  in  cross-examination,  is  bound  by 
the  witness's  answer.  Such  questions  having  been  asked,  and 
having  been^answered,  I  know  of  no  principle  on  which  evidence 
could  be  called  in  contradiction. 

As  to  the  second  point,  I  think  the  learned  Judge  was 
also  right.  Questions  of  this  sort  cannot  possibly  go  to  the 
credit  of  a  witness.  Even  if  he  had  had  cheques  dishonoured, 
it  is  difficult  to  see  how  that  could  afEect  his  credit  as  a  witness 
of  truth  in  an  inquiry  of  this  kind.  I  think  the  learned 
chairman  was  right  in  not  compelling  the  witness  to  answer  a 
question  which  could  only  be  put  for  the  purpose  of  torturing 
the  witness,  and  if  it  had  been  answered,  the  chairman  would 
have  been  right  in  refusing  to  allow  evidence  to  be  called  to 
contradict  the  witness's  answer. 

As  to  the  third  point,  I  think  the  best  way  to  have  raised  the 
point  would  have  been  by  taking  exception  to  the  Judge's  ruling. 
On  that  point,  however,  I  think  the  Judge  was  entitled  to 
hold  that  on  the  evidence  before  him  there  was  a  case  to 
go  to   the  jury.    It  is  laid   down   in   Archbold'a   Cr,   PL   and 

(1)  Moo.  CO.  347.  •  . 
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JUv.  (19th  Ed.)  p.  258,  "  It  is  also  necessary  to  observe  that  a        ^^^' 
man's  confession  is  only   evidence   against  himself,   and   not      Eeoina 
against  his  accomplices;  nnless,  indeed,  the  confession  was  made    tbickktt 
in  the  presence  of  the  accomplice,  and  when  the  prisoners  were     j^^^^j,^ 
not  before  a  magistrate,  in  which  case  it  would  be  evidence.  Barley,  C,J. 
although  of  donbtfnl  value,  and  that  even  although  he  made 
no  observation  upon  it."    Here  the  Judge  would  have  been  quite 
right  to  have  told  the  jury  that  the  statements  of  Jordan 
were  of    doubtful  value    as    against  Trickett.     But,   bearing 
in  mind   all    the   circumstances   of  the  case,   the    jury    were 
entitled  to  give  what  weight  they  thought  fit  to  those  statements, 
and  to  convict  the  prisoners  upon  them.     According  to  the 
constable's  evidence,  Trickett  said,  '^  I  know  nothing  about  it." 
Jordan  then  said,   ''It's  no  good;  the  box  is  mine."     To  that 
Trickett  said  nothing.     I  think  the  jury  were  entitled  to  have 
the  evidence  before  them,  and  to  give  weight  to  it.    I  am  of 
opinion  that  the  conviction  cannot  be  disturbed. 

• 

Paucbtt,  J.  I  am  of  the  same  opinion.  Lloyd  having  FaueeHJ^ 
answered  a  number  of  questions,  which  were  utterly  immaterial, 
counsel  asking  such  questions  is  bound  by  the  answers  he 
receives,  and  cannot  caU  evidence  to  contradict  them.  I  confess 
I  cannot  see  how  the  fact  that  a  person  has  had  his  cheques  dis- 
honoured could  possibly  go  to  shake  his  credit.  It  is  not  a 
question  as  to  moral  character,  as  was  the  question  in  Orton's 
case.  There  the  questions  were  allowed  on  the  ground  that  a 
man  who  could  be  guilty  of  adultery  with  a  friend's  wife  would 
not  be  likely  to  tell  the  truth.  But  the  fact  that  a  man  has  had 
his  cheques  dishonoured  cannot  go  to  show  any  such  moral 
obliquity  as  would  render  him  an  unreliable  witness.  Such  a 
question  could  only  go  to  show  his  commercial  position. 

Secondly,  I  will  add  nothing  to  what  his  Honour  has  said  as 
to  the  next  point,  as  I  cannot  see  the  faintest  possibility  of  doubt 
on  the  point. 

Thirdly,  I  think  the  evidence  was  amply  sufficient  to  justify 
this  conviction.  The  evidence  shows  clearly  that  the  lace  was 
stolen,  and  that  it  was  found  in  the  possession  of  the  prisoner 
Jordan.    The  only  thing  remaining  is  to  connect  the  prisoner 
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^^^-  Trickett  with  the  transaction.  Now  Trickett  was  proved  to  be 
Bboika  in  the  employ  of  Llojd  at  the  time  the  lace  was  missed^  and  to 
Teickbtt  bave  had  to  deal  with  the  lace  in  the  ordinary  course  of  his 
employment.  There  was^  therefore^  a  kind  of  recent  possession 
in  Trickett,  which  might  well  go  to  the  jury.  Trickett  w;a8  in  a 
position  to  contradict  the  statement  of  Jordan,  and  did  not  do 
so;  but,  at  the  same  time,  I  am  not  prepared  to  say  that 
that  statement  by  itself  would  be  sufficient  evidence  against 
Trickett. 


AND 

Jordan. 
Faucett  J. 


Jnnes  J.  gi^  Q-,  Innes,  J.  I  must  conf ess,  with  every  respect  for  the 
ability  of  the  eminent  counsel  who  argued  this  case,  that  I  have 
been  puzzled  to  know  how  these  points  could  be  seriously  main- 
tained. That  in  our  opinion  there  is  nothing  in  them  is  shown 
by  the  Court  not  calling  on  the  counsel  for  the  Crown.  It  has 
been  decided  by  this  Court  in  Trotter  v.  Bennett  (2)  that  counsel 
asking  a  question  irrelevant  to  the  issue  is  bound  by  the  answer 
of  the  witness,  ^nd  cannot  call  evidence  to  contradict  him.  As 
to  the  first  point,  the  objection  is  that  the  prisoners'  advocate 
was  not  allowed  to  contradict  the  witness  Lloyd  as  to  his  being  at 
his  business  at  the  time  when  the  lace  was  supposed  to  have 
been  stolen.  How  can  it  be  said  that  his  having  had  cheques 
dishonoured  could  affect  his  credibility  f  It  has  been  suggested 
that  in  consequence  of  his  financial  difficulties  he  took  to 
drink.  But  that  is  manifestly  too  remote  a  cause  for  us  to 
consider. 

As  to  the  third  point,  I  asked  Mr.  Salomons  if  he  seriously 
intended  to  argue  it,  and  he  said  he  would  convince  the  Court  of 
its  force.  What  are  the  facts  ?  Lloyd  proves  that  the  property  was 
his ;  that  the  prisoner  Trickett  was  in  his  employ  for  some  months, 
and  during  some  months  in  control  of  this  very  property.  Some 
days  before  it  disappeared  he  saw  the  lace  in  the  shop  window, 
and  reprimanded  Trickett,  and  told  him  to  take  it  out  of  the 
window.  Some  days  after  this  it  is  stolen,  and  found  in  a  box 
in  the  house  where  the  two  prisoners  are  staying.  The  prisoners 
were  both  present,  and  said  they  knew  nothing  about  it.  Jordan 
then  said  to  the  detective :  '^  It's  no  good ;  the  box  is  mine.'* 
(2)  3  N.S.W.  L.E.  161. 
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Trickett  said  nothing.  Jordan  again  said :  ^'  Trickett  brought  the 
box  on  Monday  night,  and  I  was  to  get  so  much  for  selling  it." 
Trickett  said  nothing  whatever  when  he  heard  that.  Will  anyone 
saj  that  that  is  not  abundant  evidence  to  convict  Trickett  of 
stealing  and  Jordan  of  feloniously  receiving  the  property  ? 


1887. 


Bkgina 

V, 

Trickett 

AND 

Jordan. 
Innes  J. 


Conviction  upheld. 


Attorney  for  prisoner  Trickett :  Fawl. 


BOliBALA  FARMEBS'  PLOUB  MILLS  CO.  v.  VICTOBIA 
INSURANCE  CO. 


Feb.24u 
March  1. 


CotU^T^uation — Sxpeme*  of  country  attorney  coming  to  Sydney  to  conduct  jy^i^  qj^ 

eamt^Sxpeneee  of  country  attorney  ae  wiineu — Discretion  of  Frothonotary  JFaueett  J. 

— Unaeeeteary  affidaoite — No  review  ae  to  trifliny  amounte — JPractice^Addim  and 

iional  affidaviU.  ^^'^  ^' 

In  an  action  to  recover  1466K.  on  a  policy  of  fire  insnrance^  which,  when 
pait  heard,  was  referred  by  consent  to  arbitrators,  who  awarded  the  plaintiffs 
10721.,  the  Prothonotary  on  taxation  of  costs  taxed  off  altogether  an  item  of 
1731,  the  expenses  of  the  plaintiffs'  country  attorney.  These  expenses  were 
claimed  in  the  affidavit  of  increase,  on  the  grounds  that  the  attorney's 
attendance  in  Sydney  was  necessary  for  the  proper  management  of  the  cause 
at  the  hearing,  and  also  that  he  was  a  necessary  and  material  witness. 

Eiid,  that  both  questions  were  entirely  in  the  discretion  of  the  Prothono- 
tary, and  that  the  Court  would  not  int^ere,  as  it  was  not  shown  that  the 
Piothonotaiy  was  clearly  wrong  in  the  exercise  of  his  discretion, . 

EM  also,  as  to  another  item  of  21.  17«.,  which  was  disaUowed,  that  the 
amount  was  too  small  for  the  Court  to  interfere. 

Par  Dablkt,  C.J.  As  to  the  item  of  21.  17«.,  that  the  Prothonotary  was 
right  in  refusing  to  allow  the  costs  of  affidavits,  &c.,  incurred  through  the 
pkintiffi'  unnecceesary  opposition  to  a  summons  for  diacovery. 

EM,  also,  that  fresh  affidavits  could  not  be  read,  as  the  Court  could  only  decide 
an  the  materials  that  were  before  the  Prothonotary. 

SuMMOKS  to  review  taxation  referred  from  Chambers. 

The  action  was  brought  to  recover  1455Z.  on  a  policy  of  fire 
insnrance.  The  defendants^  by  their  pleas^  denied  the  making 
of  the  policy,  the  loss  by  fire,  the  plaintiffs*  property  in  the 
goods  destroyed,  the  delivery  of  an  account  of  such  loss  within 
the  time  mentioned  under  the  conditions  indorsed  on  the  policy ; 
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1887.        and  pleaded  furfeher  that  the  plaintiffs  delivered  a  fake  and 
BoMBALA    fraudalent  statement  of  snch  loss. 

Floub  Before  pleading,  the  defendants  took   out  a  snmmons  for 

M1LL8  Co.   discovery,  and  filed  two  affidavits,  copies  of  which  were  sent  to 

VicTOBiA     the    plaintiffs'   attorney  by  his    Sydney  agent,   to  whom   an 

Co.        affidavit  in  opposition,  by  the  secretary  of  the  plaintiff  company, 

was  forwarded.     An  order  for  discovery  was  made  in  Chambers, 

the  Jndge  ordering  that  the  costs  should  be  costs  in  the  canse. 

The  ground  of  opposition  to  this  application  for  discoveiy  was 

that  before  action  the  defendants  had  sent  to  Bombala  a  Mr. 

Crispin,  as  their  representative  and  assessor,  for  the  purpose  of 

ascertaining  the  loss   occasioned  to   the   plaintiffs  under  the 

policy,  and  that  Mr.  Crispin  had  minutely  inspected  and  examined 

the  plaintiffs'  books  of  accounts,  &c.,  and  that  he  expressed 

satisfaction  with  the  claim  made. 

The  case  came  on  for  hearing  before  Windeyer,  J.,  and  a  jury 
of  four  on  September  22nd  and  23rd,  and  on  the  latter  day,  before 
the  plaintiffs'  case  was  concluded,  it  was  agreed  that  a  verdict 
should  be  entered  for  the  plaintiffs,  and  that  the  amount  of  loss 
should  be  referred  to  the  arbitration  of  two  accountants  and  an 
umpire. 

The  sum  found  upon  such  arbitration,  which  lasted  several 
days,  to  be  due  to  the  plaintiffs  was  1072Z.,  and  a  verdict  was 
accordingly  entered  for  that  amount. 

On  taxation  of  the  plaintiffs'  bill  of  costs,  the  same  was  allowed 
by  the  Prothonotary  at  520Z.  14^.  9(2. ;  but  he  disallowed  the  costs 
of  forwarding  copies  of  the  affidavits  filed  by  the  defendants  in 
support  of  the  summons  for  discovery,  and  also  the  costs  of  the 
affidavit  of  the  secretary  of  the  plaintiff  company  in  opposition 
thereto.     These  items  amounted  to  2Z.  17«.  2d. 

Under  the  head  of  witnesses'  expenses  there  was  an  item  of 
178Z.  10^.  for  the  expenses  of  Mr.  Myers,  the  country  attorney  of 
the  plaintiffs. 

The  affidavit  of  increase  set  out  (amongst  other  things)  that 
Mr.  Myers'  presence  was  necessary  both  as  a  witness  and  as 
attorney ;  that  he  came  to  Sydney  from  Bombala  for  the  purpose 
of  giving  evidence  and  looking  after  the  case ;  that  as  attorney 
for  the  plaintiff  h^  wi^s  cpnsultecl  wd  actively  engaged  in  i^k^ 
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matters  involved  in  the  action  and  the  correspondence  relating       *IS87. 
thereto :  that  he  assisted  very  largely  in  the  establishment  of  the     Bombala 
plaintiff  company^  and  from  its  establishment  to  the  date  of  the       pIour* 
action  not  only  acted  as  attorney  thereof,  but  as  an  active  adviser   '^^^^^  Co. 
in  its  general  management ;  that  it  would  be  dangerous  for  the    Victoria 
plaintiffs   to   go    to    trial    without    his    personal,   direct,   and        .q^^ 
immediate  management  and   advice;   that  if  the  trial  of  the 
case  had  proceeded  to  verdict  occasions  would  have  arisen  when 
he  alone  could  have  given  the  necessary  evidence;  and  that  he  was 
necessarily  absent  from  Bombala  (312  miles  from  Sydney)  for 
32  days.     This  was  supported  by  an  affidavit  of  Mr.  Jonas,  the 
managing  director  of  the  plaintiff  company,  who  stated  that  it 
was  the  unanimous  wish  of  the  directors  that  Mr.  Myers  should 
go  to  Sydney  and  personally  attend  the  case  at  the  hearing. 

The  Prothonotary,  however,  disallowed  the  whole  sum,  allowing 
tlie  sum  of  7/.  Is,  for  the  attendance  at  the  hearing  of  the  Sydney 
agent  of  the  plaintiffs'  attorney. 

The  plaintiffs  thereupon  took  out  a  summons  for  a  review  of 
the  taxation  as  to  the  disallowance  of  the  above  items. 

Rogers  and  Oohen  for  the  plaintiffs,  in  support  of  a  summons 
to  review  the  taxation  as  to  the  disallowance  of  the  above  items, 
proposed  to  read  affidavits  filed  since  the  matter  had  been 
referred  from  Chambers  to  the  Court. 

C.  B,  Stephen,  for  the  defendants,  objected. 

Peb  curiam.  We  must  decide  on  the  materials  that  were 
before  the  Prothonotary. 

Rogers.  Every  possible  plea  was  set  up,  including  one  alleging 
a  fraudulent  overcharge.  After  having  sent  up  an  agent,  Mr. 
Crispin,  to  inspect  the  plaintiffs'  books  in  respect  of  the  over- 
charge, the  defendants  demanded  that  the  books  should  be  sent 
down  to  Sydney  for  inspection.  Mr.  Myers  wrote  to  say  that  the 
plaintiffs  could  not  send  the  books,  but  that  anyone  could  go  to 
Bombala  and  inspect  them  there.  The  defendants  then  took 
out  a  summons  for  discovery,  and  when  the  Judge  in  Chambers 
granted  the  application  for  discovery  he  made  the  costs  costs 
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^^^*       in  the  cause.     Therefore  the  Prothonotary  was  wrong  in  refusing 

BoMBALA.    to  allow  the  costs  of   copies  of  the  defendants'  affidavits  and 

Flour      of  the  plaintiffs'   affidavit  in  opposition.     As  to  Mr.   Myers' 

Mills  Co.   expenses,  he  was  in  attendance    as  a  witness^  but  was  not 

VicTOBiA    examined.    After    one   or  two  witnesses  had  been  examined 

Co.        in  support  of   the    plaintiffs'   case^  the    defendants  saw   that 

they  had   no    chance    of    resisting  the    plaintiffs'   claim^   and 

consented  to  a  verdict  being  entered  for  the  plaintiffs,  and  to  a 

reference  to  arbitration  to  determine  the  amount  due  to  them. 

Considering  the  circumstances  of  this  case,  the  Prothonotary  was 

clearly  wrong  in  refusing  to  allow  Mr.  Myers'  expenses.     The 

Court  will  always  interfere  where  the  Prothonotary  has  come  to 

a  wrong  conclusion  :  Ohit.  Arch.  (12th  Ed.)  521.    In  Madison  y. 

Bacon  (1),  where  the  Master  had  refused,  on  taxation  of  costs 

for  the  defendant,  to  allow  the  expense  of  the  attendance  at  the 

trial  in  London  of  the  attorney  who  had  conducted  the  cause  in  i 

the  country,  on  the  ground  that  the  defendant  had  called  no  j 

witnesses,  the   Court  ordered  a  review  of  the  taxation,  on  an 

affidavit  showing  that  the  circumstances  of  the  case  justified  the  \ 

attendance  of  the  country  attorney.     Chapman  v.  Bodnjoay  (2) 

is  very  like  the  present  case,  and  a  strong  authority  in  our  favour. 

[Daslby,  C.J.  In  that  case  it  appears  to  have  been  taken  for 
granted  that  both  the  country  and  London  attorneys  were 
necessary  and  material  witnesses,  and  they  were  examined  at  the 
trial.] 

Mr.  Myers  was  a  necessary  witness  as  to  what  took  place  at 
the  interview  between  Mr.  Crispin,  who  was  sent  up  by  the 
defendants  to  inspect  the  plaintiffs'  book.  In  The  North  Ulawarra 
Coal  Oo.  V.  The  Oommiasianer  for  Railways  (3),  the  Court  inter- 
fered with  the  discretion  of  the  Prothonotary  in  disallowing 
counsel's  fees,  acting  on  the  principle  laid  down  in  Orindall  v. 
Oodman  (4). 

[Daeley,  C.J.,  referred  to  Power  v.  McKellar  (5),  in  which 
Windeyer,  J.,  refused  to  interfere  with  the  Prothonotary's  decision 

(1)  5  Bing.  N.O.  246.  (4)  5  Dowl.  378. 

(2)  27  L.J.  Ex.  7.  (6)  Tarleton's  Term  Eep.  183. 
(S)  7  N.S.W.  LJU  346. 
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m  disallowing  the  costs  of  a   country  attorney's  attendance       ^^^^' 

at  a  trial  in  Sydney.]  Bombala 

Fabme&s' 
Ploub 
0.  B.  Stephen,  for  the  defendants.     Mr.-  Justice  Windeyer  has    Mills  Co. 

constantly  refused  in  Chambers  to  interfere  with  the  discretion    Victoria 

of  the  Prothonotary.     If  that  were   not  the  practice,  appeals     ^^co.*^^ 

from  the  Prothonotary 's  discretion  would  be  innumerable.     Here 

the  Prothonotary  has  not  come  to  a  wrong  conclusion;  therefore 

the  Court  will  not  interfere  :  Bennie  v.  Mills  (6)  ;  Boe  v.  Wehher 

(7).    As  to  Ghapman  v.  Bodway  (2),  the  Taxing  Master  was  in 

error   in   supposing  that  as   a  matter  of  principle  a  country 

attorney's  expenses  were  never  allowed  where  there  was  an  agent 

to  look  after  the  case.    In  Par  aloe  v.  Foy  (8),  Taunton,  J.,  said 

that  this  question  of  allowing  the  costs  of  a  country  attorney  was 

a  matter  peculiarly  fitted  for  the  discretion  of  the  Master.   That 

opinion  was  also  expressed  in  Archer  v.  Marsh  (9),  a  case  in 

which  the  Court  refused  to  interfere  where  the  Master  had  allowed 

the  country  attorney's  expenses. 

[Inkbs^  J.  In  that  case  it  is  not  suggested  that  the  attorney 
was  necessary  as  a  witness.] 

As  to  whether  he  was  a  necessary  and  material  witness  or  not^ 
the  Prothonotary  had  all  the  affidavits  before  him^  and  decided 
that  he  was  not* 

[Iknis,  J.  Under  which  plea  would  Myers'  evidence  have  been 
requisite?] 

[Uogers,  To  meet  the  charge  of  fraudulent  overcharge.  The 
trial  lasted  two  days  before  it  was  referred^  and  the  arbitration 
lasted  a  week.] 

All  the  directors  were  here  as  witnesses^  and  some  of  them 
were  present  at  all  the  conversations  that  took  place  with  Mr. 
Crispin.  Besides,  the  affidavits  show  that  the  directors  wanted 
Mr.  Myers  to  attend  as  attorney. 

(6)  5  Bing.  K.C.  249 ;  8  L.T.O.P.  148.        (8)  2  Bowl.  181. 

(7)  4N.&M.  881;  2A.&E.448.  (9)  7  Bowl.  541. 
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1887.  As  to  the  second  item,  it  is  too  small.     In  Newton  v.  Boodle 

BoMBALA  (10),  the  Court  refused  to  entertain  a  question  of  40«.    Here  the 

F^uR*  amount  is  onjy  21,   lis.     If  not,  it  was  in  the  Prothonotary's 

Mills  Co.  discretion  to  disallow  the  cost  of  sending  copies  of  our  affidavits 

Victoria     to    the   couutry.      The  application   was   for  discovery,  not  for 
Insubancb    .  .. 

Co,         inspection. 

[Darlbt,  C.J.  Those  are  distinct  applications.  The  first  is  for 
an  affidavit  showing  what  documents  a  party  has  in  his  possession  : 
the  second  to  inspect  the  documents  so  disclosed.] 

The  only  answer  to  the  first  is  that  they  have  no  documents  to 
disclose.  It  is  in  answer  to  the  second  that  the  question  of  their 
materiality  arises. 

Rogers,  in  reply.  The  Prothonotary  has  not  merely  cut  down 
the  item  of  173Z.  10s.,  but  he  has  struck  it  out  altogether.  Myers 
would  have  been  a  material  witness  if  the  trial  had  continued, 
although,  owing  to  the  defence  being  abandoned,  he  was  not 
required  at  the  arbitration.  Although  the  general  rule  may  be 
that  the  expenses  of  a  country  attorney  are  not  allowed,  the 
cases  show  that  there  may.  be  an  exception  to  the  rule  where  the 
attorney's  presence  is  required  both  as  attorney  and  witness. 

Darle^  C.J.  Dablby,  C.J.  I  am  of  opinion  that  the  Prothonotary's  discretion 
ought  not  to  be  reviewed  by  us  in  this  case.  Two  points  have 
been  taken  by  Mr.  Rogers,  as  to  the  disallowance  by  the 
Prothonotary  of  Mr.  Myers'  expenses.  First,  that  these  items 
ought  to  have  been  allowed  for  this  gentleman's  expenses  as  an 
attorney,  and  secondly,  if  not  allowed  on  this  ground,  they  should 
have  been  allowed  to  him  as  a  witness.  First:  I  do  not 
know  that  the  Court  has  laid  down  a  general  rule  that  in 
no  case  will  the  costs  of  a  country  attorney  as  well  as  of  a 
town  attorney  be  allowed  on  taxation.  In  Galloway  v.  Eeyworth 
(11),  the  matter  is  put  on  a  very  clear  footing.  Maule,  J.  (at 
p.  231  of  15  C.B.),  says: — "The  Court  does  not  sit  strictly 
as  a  Court  of  Appeal  from  the  decision  of  the  Master.     Costs  of 

(10)  4  C.B^  369,      *  (11)  16  C,B.  231 ;  23  L.J,C.P.  218, 
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kcpease  are  allowed  at  the  discretion  of  the  Court ;  but  that        ^8^7. 
diflcretionis^  for  convenience  sake^  exercised  through  the  Master.     Bombala 
The  Court  has  still  an  original  jurisdiction.     You  may  now  urge       Plour 
that  the  expense  of  the  witness's  attendance  ought   to  have   ^'^^^  Co. 
been  allowed  on  the  ground  that  he  was  a  material  witness.''     Victoria 
This  is  just  as  applicable  to  the  case  of  a  country  attorney  coming         co. 
to  Sydney.     In  this  case  I  do  not  think  the  affidavits  show  that  Darley,  CJ 
the  Prothonotary  was  wrong. 

As  to  the  second  pointy  that  this  item  ought  to  have  been 
allowed  for  the  attorney's  expenses  as  a  witness^  as  it  was  laid 
down  by  Maule,  J.,  it  is  quite  open  for  the  Court  to  overrule  the 
Prothonotary^  if  the  Court  think  that  the  witness^  whose  expenses 
have  been  disallowed,  is  a  material  witness.  But  I  do  not  think  that 
it  does  appear  that  he  would  have  been  a  material  witness.  As 
a  matter  of  fact  all  the  directors  of  the  company  were  in  atten- 
dance as  witnesses;  it  was  alleged,  however,  that  Mr.  Myers,  from 
the  part  he  had  taken  in  forming  the  company,  and  being  its 
general  adviser,  and  particularly  from  his  having  been  its  mouth- 
piece at  a  conversation  between  some  of  the  directors  and  Mr. 
Crispin,  was  a  necessary  and  material  witness.  The  question  is 
whether  the  Prothonotary  ought  to  have  allowed  his  expenses, 
together  with  those  of  the  other  witnesses.  The  law  is  thus  stated 
in  Ohitty^s  Arehb.  (12th  Ed.)  p.  514,  where  cases  are  cited :  "  The 
Masters  will  allow  the  expenses  of  all  necessary  witnesses  .  .  . 
although  they  were  not  called  at  the  trial  .  .  .  The  Master 
is  in  general  the  sole  judge  of  the  number  of  witnesses  to  be 
allowed  in  support  of  the  same  matter."  We  have  no  facts  before 
us  to  cause  us  to  think  that  the  Prothonotary  was  wrong  in 
coining  to  the  conclusion  that  he  was  not  a  material  witness. 

As  to  the  item  of  2Z.  17s.,  I  think  the  Prothonotary  was  right 
in  refusing  to  allow  it.  There  was  no  necessity  for  the  plaintiffs 
to  oppose  the  application  for  discovery.  They  had  simply  to  file 
an  affidavit  setting  out  what  documents,  &c.,  they  had  in  their 
possession,  or  that  they  had  no  such  documents.  No  affidavit  in 
opposition  was  necessary.  If  they  considered  that  any  of  the 
documents  disclosed  by  such  affidavit  were  privileged  from 
inspection,  the  proper  time  to  file  affidavits  in  opposition  would 
have  b^Q  when  the  si;xQxaons  for  inspection  was  taken  out,     Sat 
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^^^'       in  this  case  the  documents  in  question  were  an  essential  part  of 

BoMBALA    the  plaintiffs'  case.     Besides^  the  item  is  too  small  to  justify  the 

Flour      interference  of  the  Court. 
Mills  Co. 
^   ^-  Faucbtt,  J.     As  to  the  21.  17s.,  we  ought  not  lightly  to  send 

Inbubancb  back  items  for  review  where  the  amount  is  so  small. 
Co 
*  -         With  respect  to  the  other  matter,  it  is  one  of  great  importance. 

I  think  it  rests  with  the  Prothonotary  to  say  whether  a  country 
attorney  shall  have  the  costs  of  coming  up  to  Sydney,  when  there  is 
a  town  attorney  to  act  in  the  case.  It  seems  a  strange  thing  that 
there  should  be  two  attorneys  at  the  same  time.  There  may  be 
cases  where  the  country  attorney's  presence  in  town  would  be  of 
great  advantage  to  his  client,  and  where  the  town  attorney  could 
not  supply  his  place.  At  the  same  time  if  a  party  desires  to 
have  two  attorneys,  it  seems  a  hard  thing  that  the  other  side 
should,  in  the  event  of  their  losing,  have  to  pay  for  the  luxury 
enjoyed  by  their  opponents  of  having  two  attorneys.  I  should 
have  been  better  pleased  if  the  Prothonotary  had  decided  the 
other  way ;  but  he  had  all  the  documents  before  him,  and  had 
better  opportunities  of  judging  of  the  circumstances  of  the  case 
than  we  have.  At  the  same  time,  while  expressing  this  opiniouj 
I  do  not  dissent  from  the  judgment  of  his  Honour  the  Ohief 
Justice. 

As  to  the  other  point,  the  question  really  is,  was  he  necessary 
as  a  witness  7  The  manager,  the  secretary,  and  all  the  directors 
of  the  plaintiff  company  were  brought  here  as  witnesses.  It  was 
a  question  for  the  Prothonotary  to  determine  how  many  witnesses 
were  required  to  prove  any  one  point.  If  I  had  been  taxing 
officer,  I  should  probably  have  taken  these  things  into  conside- 
ration, and  should  possibly  have  decided  differently.  Still  I  cannot 
say  that  the  affidavits  are  strong  enough  to  induce  me  to  say  that 
the  Prothonotary  was  wrong. 

Innes  J.  SiB  Q.  Inkes,  J.     As  to  the  smaller  item,  I  concur  in  thinking 

that  the  matter  is  too  small  for  the  Court  to  interfere. 

As  to  the  other  point,  I  also  agree  that  this  is  not  a  case  in 
which  we  should  interfere  with  the  discretion  of  the  Prothono- 
tary. The  Prothonotary  has  had  great  experience  in  these 
matters,  and  unless  he  has  refused  on  some  wrong  principle  to 
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exercise  his  discretioiij  or  has  exercised  his  discretion  in  a  manner        ^^^' 
that  is  clearly  wrong,  the  Court  will   not  interfere.     In  the  one     Bombala 
case  we  shoald  send  it  back  for  the  exercise  of  his  discretion :       Floub 
in  the  other  we  should  send  it  back  for  review.     The  ordinary   ^"^^  ^^• 
role  is  that,  except  where  there  are  special  circumstances,   the     Viotobia 
expenses  of  a  country  attorney  will  not  be  allowed.     As  was         co. 
clearly  put  by  Paiteson,  J.,  in  Archer  v.  Marsh  (12),  ^'  Of  all  things     Iwm8  J. 
it  is  more  particularly  one  for  the  Master's  discretion ;  and  it  is 
a  bad  practice  to  interfere  with  that  discretion,  unless  there  has 
been  something  very  wrong."     There  the  Master  had  allowed 
the  costs  of  a  country  attorney  in  addition  to  those  of  his  London 
agent,  under  the  peculiar  circumstances  of  the  case.     Here  the 
circmnstances  are  no  less  peculiar.     The   Prothonotary  in  the 
exercise  of  his  discretion  has  refused  to  allow  Mr.  Myers'  costs 
as  attorney,  and  has  decided  that  he  was  not  a  material  witness. 
There  is  no  ground  for  interfering  with  his  discretion. 

As  to  the  question  whether  Mr.  Myers  was  a  material  witness, 
I  can  very  well  understand  that  he  was  a  witness  whom  his 
clients  would  gladly  have  had  at  the  trial.  That  is  a  matter  as 
between  solicitor  and  client.  The  case  is  quite  difEerent  as 
between  party  and  part3%  Of  course,  upon  the  assumption  that 
Mr.  Crispin  would  have  given  an  untrue  account  of  the  inter- 
views which  he  had  with  the  directors,  Mr.  Myers  might  have 
been  a  material  witness.  But  if  that  had  been  so,  all  the  directors 
were  present,  and  could  have  given  evidence ;  so  that  I  cannot 
see  in  what  way  he  was  a  necessary  witness.  In  the  case  immedi- 
ately following  Chapman  v.  Bodway,  namely,  in  the  case  of 
Knight  v.  The  Qravesend  Railway  Co.  (13),  these  principles  are 
concisely  stated  in  the  head  note,  which  proceeds  thus :  '^  But 
where  he  (the  Master)  has  exercised  his  discretion,  although  the 
Court  will  correct  his  decision  if  it  is  manifestly  wrong,  they  will 
not  do  so  when  it  is  doubtful  whether  it  is  so."  Putting  Mr. 
Bogeri  case  at  the  highest,  it  can  only  be  said  that  the  correct- 
ness of  the  Prothonotary's  decision  is  doubtful. 

Applicatum  refused  with  costs. 

Attorney  for  applicants  :  Asher^for  Myers  (Bombala).- 
Attorneys  for  defendants :  Oreagh  8f  WilUams. 

(12)  7  Dowl.  641.  (13)  27  LJT.  Ex.  8. 
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^^7'  The  rule  is  accurately  stated  in  Hill  v.  Peel  (7),  by  BavtU,  O.J., 

Wilson  at  p.  181^  '^  where  it  is  a  question  of  whether  the  Master  has 
LoitAx.  exercised  his  discretion  properly,  or  it  is  only  a  question  as  to 
the  amount  to  be  allowed,  the  Court  is  generally  unwilling  to 
interfere  with  the  judgment  of  its  oflBicer,  whose  peculiar  pro- 
vince it  is  to  investigate  and  to  judge  of  such  matters,  unless 
there  are  very  strong  grounds  to  show  that  the  oflBicer  is  wrong 
in  the  judgment  which  he  has  formed.''  The  inquiry  before  the 
arbitrators  being  of  a  mere  informal  nature,  a  second  counsel 
was  unnecessary* 

[Daelbt,  C.J.  Once  you  depart  from  the  rules  of  evidence, 
counsel's  labour  becomes  much  more  onerous.] 

But  much  of  the  evidence  that  would  have  been  necessary  if 
the  trial  in  Court  had  gone  on,  was  dispensed  with  before  the 
arbitrators. 

Pilcher  was  not  called  upon  to  reply. 

Darley  C.J.       Darlet,  C.J.    I  am  of  opinion  that  the  Prothonotary  was 

wrong  in  his  decision.     The  case  of  The  North  Illawarra  Coal 

Co.  V.  The  Commissioner  for  Railways  (1)  establishes  the  rule  on 

this  very  point.     Sir  J.  Martin,  C. J.,  at  p.  847,  says  :  "  It  is  not 

the  fact  that  the  discretion  of  the  Prothonotary  will  never  be 

interfered  with  where  he  disallows  the  fees  of  one  or  two  or 

more  counsel.    The  true  rule  is  laid  down  in  Orindall  v.  Chdman 

(8),  by  Patterson,  J.,  '  I  am  always  unwilling  to  interfere  with 

the  Master's  taxation  as  to  the  matters  peculiarly  within  his 

discretion,  especially  where  it  has  been  applied  to  questions  of 

amount.     In  many  instances  they  are  matters  of  which  I  have 

no  knowledge,  and  as  to  which,  therefore,  I  can  form  no  opinion. 

Here,  however,  I  can  judge  of  the  question  in  dispute.     It  seems 

to  me  that  two  counsel  ought  to  have  been  allowed.'  "     The 

principle  is  also  laid  down  in  Galloway  v.  Key  worth  (9)  at  p.  231, 

where  Maule,  J.,  says :    "  The  Court  does  not  sit  strictly  as  a 

Court  of  Appeal  from  the  decision  of  the  Master.     Costs  of 

increase  are  allowed  at  the  discretion  of  the  Court;  but  that 

(7)  L.E.  5  C.P.  172.  (8)  6  Dowl.  378. 

(9)  28  L.J.  C.P.  218  J  15  C.B.  228. 
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discretion  is,  for  conyenience  sake,  exercised  tlirough  the  Master.        l^^v 

The  Court  lias  still  an  original  jurisdiction.''     In  tliis  case  tlie     Wilsok 

Prothonotary  has  not  exercised  the  discretion  of  the  Court  in      Loicaz. 

the  proper  manner.     Let  us  look  at  the  facts.     It  was  a  difficult  Por^  C.J. 

matter  for  a  jury  to  determine,  and  reference  was  made  by  the 

consent  of  the  parties  to  skilled  arbitrators.     It  was  conceded 

that  if  the  trial  had  gone  on  to  verdict,  the  fees  of  two  counsel 

would  have  been  allowed.     I  cannot  see  why  they  should  not 

haye  been  allowed  in  taxing  the  costs  of  the  arbitration.    A 

case  is  often  more  difficult  to  conduct  before  arbitrators,  because 

there  is  more  difficulty  in  keeping  the  witnesses  to  what  is 

strictly  legal  evidence,  and  arbitrators  would  often  be  placed  in 

an  embarrassing  position  without  the  aid  of  experienced  counsel. 

In  this  case  the  difficulties  were  very  considerable,  and  I  thinkit  was 

a  case  in  which  the  second  counsel's  refreshers  should  be  aUowed. 

Faucbtt,  J.  The  only  question  we  have  to  decide  now,  is  FaueUtJ. 
whether  the  Prothonotary  exercised  his  discretion  rightly  or 
wrongly :  that  is,  whether  he  exercised  it  in  so  unreasonable  and 
improper  a  manner,  that  the  Court  will  interfere  with  it.  He 
seems  to  have  acted  upon  a  rule  that  in  arbitration  cases  two 
counsel  cannot  be  allowed.  The  facts  seem  to  be  these :  Mr. 
Pring  was  retained  as  junior  counsel  at  the  trial,  at  an  ordinary 
fee,  and  if  the  trial  had  gone  on  he  would  clearly  have  been 
entitled  to  the  ordinary  refreshers.  But  after  the  case  was 
opened,  it  was  referred  to  the  arbitration  of  certain  persons 
skilled  in  the  very  matters  in  issue.  The  result  of  the  adoption 
o!  that  course  was  that  time  was  saved,  and  the  evidence  of 
skilled  witnesses  was  not  necessary.  But  it  seems  to  me  that 
these  refresher  fees  were  a  natural  consequence  of  retaining  Mr. 
Pring  at  the  trial.  It  might  have  been  different  if  this  had  been 
originally  a  case  of  arbitration.  I  think  the  discretion  of  the 
Prothonotary  was  wrongly  exercised. 

Sib  6.  Innes,  J.     I  do  not  think  I  should  be  justified  in  taking     inne$  J. 

op  the  time  of  the  Court  by  repeating  reasons  which  have  already 

been  given^  and  with  which  I  agree. 

Application  granted. 

Attorneys  for  plaintiff :  Macnamara  ^  Norton. 
Attorney  for  defendant :  McLaughlin. 
H.8.W JL,  VoL  Vin*,  Law.  G 


96  CASES  AT  LAW.  [IT.  &  W.  B 


1887.  BOROUGH  OF  NEWCASTLE  r.  LUDLOW. 


Ftb.  24.       Mtmieipal  b^'lawM — Knowingly  canting  interment  of  dead  bodg  within  100  g^rde 

of  etreet — Evidence  of  knowledge, 

Fav^it  J.'  ^  information  was  laid  against  L.  for  that  she  "did  knowingly  oanse  to 

and     '    ^0  interred  a  certain  dead  body  "...    in  a  oertain  cemetery,  "  within  a 
[nnee  J.      distance  of  100  yards  from  a  public  street,"    .    .    .    contrary  to  the  by-laws, 
etc. 

Seld,  that  the  magistrates  were  right  in  dismiiising  the  case,  in  the  absence 
of  any  evidence  to  show  actual  knowledge  on  the  part  of  L.  that  the  burial- 
place  in  question  was  within  the  prescribed  distance. 

Appeal  under  the  Jtutieea  Appeal  Act,  45  Vic.  No.  4. 

By  the  additional  by-laws  of  the  borough  of  Newcastle  it  was 
provided : — 3.  ''  No  dead  body  shall  be  interred  in  any  existing 
cemetery  now  open  for  burials  within  the  distance  of  100  yards 
from  any  public  buildings  place  of  worship,  schoolroom,  dwelling 
house,  public  pathway,  street,  road,  or  place  whatsoever  within 
the  borough ;  and  no  body  shall  be  interred  in  any  new  cemetery 
that  may  be  hereafter  opened  within  the  said  distance  of  100 
yards  from  any  such  public  building,  place  of  worship,  school- 
room, dwelling  house,  public  pathway,  street,  road,  or  place 
whatsoever  within  the  said  borough."  4.  ''Any  person  or 
persons  having  the  charge  of  any  cemetery,  or  other  person  or 
persons  who  shall  knowingly  inter  or  cause  to  be  interred  any 
body  within  the  borough,  contrary  to  the  provisions  of  these 
by-laws,  or  otherwise  commit  a  breach  of  any  of  them,  shall  for 
every  offence  be  liable  to  any  penalty  not  exceeding  50Z.  nor  less 
than  51,,  and  for  every  subsequent  offence  to  any  penalty  not 
exceeding  the  first-mentioned  amount  nor  less  than  lOZ." 

An  information  had  been  laid  against  Mrs.  Jane  Ludlow, 
alleging  that  she  "  did  knowingly  cause  to  be  interred  a  certain 
dead  body — ^to  wit,  the  body  of  one  Mary  Buxton — ^in  the 
Church  of  England  burial  ground  known  as  the  Christ  Church 
Cemetery,  within  the  borough  of  Newcastle  aforesaid,  and  within 
a  distance  of  100  yards  from  Church-street,  a  public  street  in 
the  aforesaid  borough,  the  said  burial  ground  being  at  the  time 
of  the  passing  of  the  by-laws  hereinafter  mentioned  a  then- 
existing  cemetery  open  for  burials,  contrary  to  the  by-laws,  &c." 
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The  case  was  dismissed  by  the  magistrates.  '* 

The  complaiiiants  appealed.  Bobouqh  of 

x^lEWCASTLE. 

The  following  evidence  was  taken : — ^The  mayor,  who  laid  the  v. 

information,  proved  that  this  was  the  fourth  prosecution  in  ^^^^r 
coimection  with  the  burial  of  Mrs.  Buxton.  Neve,  the  under- 
taker, had  been  convicted  and  fined.  The  cases  against  Canon 
Selwyn,  who  conducted  the  burial  service,  and  Mr.  A.  Buxton 
had  been  dismissed.  E.  S.  Holland,  town  clerk,  proved  the 
by-law,  Ac. ;  and  J.  Davey,  inspector  of  nuisances,  proved  that 
he  had  measured  the  distance  from  the  Buxton  family  vault  to 
Ohurch-street,  and  found  it  to  be  75  yards.  From  the 
evidence  of  Walter  Neve,  the  undertaker  who  conducted  the 
funeral,  it  appeared  he  had  acted  upon  instructions  which  he 
received  from  Mrs.  Ludlow,  the  appellant,  who  said  she  wished 
to  have  her  mother  buried  in  the  Christ  Church  Cemetery. 

It  did  not  appear  from  the  depositions  that  he  was  asked  any 
qnestioDs  as  to  the  distance  of  the  vault  from  any  public  build- 
ing, &c.     Mrs.  Ludlow,  the  defendant,  was  not  examined. 

The  case  had  been  already  argued  before  the  late  Sir  J. 
Martin,  C.J.,  Windeyer,  J.,  and  Irmea,  J. 

Sogers,  for  the  appellants,  now  contended  that  the  only  point 

was  whether  the  place  was  within  the  distance  prohibited  by 

the  by-law,  and  whether  the  defendant  knowingly  caused  the 

interment.     The  by-law  had  been  held  not  to  be  ultra  vires  in 

&  parte  Flack  (1),  and  in  Brooks  v.  Selwyn  (2).     That  being 

80,  knowledge  of  the  by-law  must  be  presumed,  on  the  principle 

ignorantia  juris  non  excusat.    Nicholls  v.  Hall    (3)  will   be  the 

chief  case   relied  upon  by  the   other  side.      In  that  case  it 

was  held  that  in  order  to  convict  the  person  in  possession  or 

charge  of  a  diseased  animal  of  an  offence  against  an  order  of 

ihe  Privy  Council  made  under  the  Contagious  Diseases  (Animals) 

Act,  1869,  it  must  be  proved  that  he  was  aware  of  the  fact  that 

the  animal  was  diseased.   It  is  true  that  the  by-law  has  the  word 

"knowingly.''     But  if  persons  bury  within  the  borough,  they 

most  take  care  that  they  do  not  bury  within  100  yards  of  any 

(1)  1  N.S.W.  LJB.  27.  (2)  3  N.S.W.  L.E.  256. 

(3)  L  Jt.  8  C.P.  322. 

0  2 
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^^^"^^       building,  &c.    R.  v.  Sleep  (4)  is  another  case  they  will  rely  on, 

BoRonuH  OF  There  it  was  held,  following  R.  v.  Oohen  (5),  that  in  order  to 

^.       '  convict  a  person  found  in  possession  of  naval  stores,  it  must  be 

Ludlow,    proved  that  he  was  aware  that  the  goods  were  marked  with  the 

broad  arrow.     But  these  cases  do  not  touch  the  present  case, 

because  of  the  wording  of  the  by-law. 

[Faucitt,  J.,  referred  to  Ex  parte  Lansdown  (6)  as  to  the  con- 
struction of  the  word  "  knowingly,"] 

A  person  buries  within  the  borough  at  his  peril. 

[Darlby,  C.J.     Is  not  the  gist  of  the  offence  the  burying 
within  100  yards  of  any  public  building,  &c.  ?] 

Heydon,  for  the  respondent,  referred  the  Court  to  Ex  parte 
Meahv/m  (7)  as  to  knowledge^     [He  was  stopped.] 

DiMTley  C.J  Daeley,  O.J.,  after  reading  the  information,  said : — ^This 
information  does  not  quite  follow  the  terms  of  the  by-law. 
[His  Honour  read  the  3rd  by-law — ante  p.  98.]  The  object 
of  this  by-law  is  to  prevent  interment  within  100  yards  of  any 
public  building,  &c.,  and  not  to  prohibit  interring  within  the 
burial  ground.  Now,  it  appears  to  me  that  R,  v.  Sleep  (4)  and 
R.  V.  Cohen  (5)  are  in  point  to  show  that  the  offence  here  is  not 
interring  within  the  cemetery,  but  "knowingly"  interring 
within  100  yards,  &c.  Therefore,  in  this  case,  it  is  for  the 
prosecution  to  make  out  that  Mrs.  Ludlow  did  knowingly  inter 
the  body  of  her  mother  within  100  yards  of  this  street.  It 
seems  to  me  that  there  is  no  evidence  that  she  knew  anything 
of  the  matter.  She  was  not  present  at  the  funeral.  She  gave 
instructions  to  the  undertaker  that  her  mother  should  be  interred 
in  the  family  vault  in  Christ  Church  Cemetery,  and  expressed  a 
wish  as  to  what  kind  of  coffin  she  would  have.  In  point  of  fact, 
it  appears  that  the  burial  took  place  within  75  yards  of  the  street ; 
even  if  the  respondent  had  been  there,  she  probably  would  not 
have  known  whether  the  grave  was  60,  80,  or  100  yards  from  the 

(4)  30  L  J.M.C.  170.  (6)  7  N.S.W.  L.R.  484, 

(5)  8  Cox.  C.C.  41.  (7)  7  N.S.W.  L.R.  342. 
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street^  unless  she  is  very  skilled  in  judging  dktaiaces.     If  the       ^^^7. 


V. 

Ludlow. 
Darley  C  J. 


inspector  of  nuisances  liad  gone  to  Mrs.  Ludlow  and'^aid^  "1  have  Bosouoh  of 

to  caution  you ;  I  have  measured  the  di  stance  of  thart-vault  from 

the  road,  and  I  find  it  is  within  100  yards  /'  evidence'"of  that 

kind  would  have  been  conclusive  ;   but  none  such  was  gfvj^.     It 

appears  to  me  that  the  gist  of  the  ofEen  ce  is  the  knowing,  •that 

the  place  of  interment  is  within  100  yards  of  a  public  placre,  Ac 

In  my  opinion^  therefore,  the  decision  of  the  magistrates  was** 

perfectly  right. 

•  ",•*."  "1 

Paucbtt,  J.     I  am  of  the  same  opinion.     The  gravamen  of  the  ^-iBaucettJ. 

charge  is  that  the  dead  body  was  buried  within  a  distance  of    ^^-j-  / 

100  yards  from  a  public  street,  in  contravention  of  the  3rd        \-..: 

by-law ;  but  in  the  4th  by-law,  which  prescribes  the  penalty  for 

that  offence,  the  word  ''  knowingly  "  is  introduced.     It  appears 

that  Mrs.  Ludlow  knew  that  there  was  a  family  vault  there,  but 

there  is  no  evidence  to  show  that  she  was  ever  told  or  knew  of 

the  distance  of  the  vault  from  any  pubUc  place. 

Sib  Gr.  Innss,  J.    I  concur.    I  do  not  wish  to  add  anything     jnnM  j. 
more  than  that  I  was  of  the  same  opinion  when  the  case  was 
last  argued. 

Appeal  ddsmissed..     Dedaion  of 

magiatratea  affi/rmed  with  costs. 

Attorney  for  appellants :  Fergusson,  for  Mullen  ^  Baker 
(Newcastle). 

Attorneys  for  respondent :  ElUs  ^  Malcinson,  for  H.  J".  Brown 
(Newcastle)* 


PAEK  9.  MUNICIPALITY  OP  CANTEEBUBT. 

S§gligetiee-^Alignmeni  'of  "trust"  road — LiahiUty  of  mtmicipality — Muniei- 
palitiet  Act  of  1867  (31  Vic.  No,  12),  #.  128. 

The  defendant  munioipality,  having  been  placed  by  the  G-overament  in 
charge  of  a  public  road  in  the  place  of  trusteeB,  and  entrusted  with  the 
expenditure  of  the  annual  vote  for  the  maintenance  of  the  road,  applied  to  the 
GoTemment  to  align  the  road.  The  Qovemment  sent  a  surveyor  to  superintend 
the  work,  on  condition  that  the  municipality  supplied  men  and  materials. 


March  8. 


Darley  C.J. 
Faucett  J. 

and 
Ifmes  J. 
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1887.  Held  (iKlfiby,  J.,  dvbitanie),  that  as  the  load  was  not  Tested  in  tbem  by 

~  proclamatioli/^  as  to  place  it  under  their  care  and  management*  nnder  s. 

^*^  118  of  81  nKJd*  No.  12,  the  municipality  was  not  liable  for  injurieB  aastained 

MtTNici-  ^7  the  pfih^tiff  through  the  negligent  placing  of  the  alignment  posts. 

PALITT  OF  '     •'•. 

PtexRiCT  CouET  Appeal. 

.,AejSon  for  damages  for  injuries   sustained  by  the  plaintiff, 

while  driving  along  the  IJndercliff-road,  in  the  defendant  mani- 

'''cipality,  through  his  cart  running  into  a  post  erected  in  the  road 

.-'^-..for  the  purposes  of  alignment. 

.•.)"'•'       The  road,  as  appeared  from  the  correspondence  put  in  evidence, 

•  ••!'*      ^^^  ^  trust  road,  which,  upon  the  application  of  defendants  in 

May,  1884,  was  placed  under  their  charge  as  trustees,  authority 

'« ' '.  being  given  to  them  to  control  the  expenditure  of  the  annual 

vote  of  75Z.  for  its  maintenance.     It  was  admitted  that  the  road 

was  within   the   boundaries   of  the  municipality.     In  August, 

1884,  the  defendants  requested  the  G-ovemment  to  align  the 

road,  and  in   a  subsequent    letter  in  January,   1885    (giving 

particulars  of  the  required  alignment),  the  defendants  undertook 

to  meet  any  claim  for  compensation  that  might  be  made,  and  to 

pay  the  costs   of  surveys,   and  also  to  be   at  the  expense  of 

erecting  alignment  posts. 

The  alignment  was  accordingly  carried  out  under  the  direction 
of  a  Government  surveyor,  the  defendants  supplying  the  posts, 
and  two  men  to  erect  them. 

It  was  also  proved  that  the  defendants  collected  rates  in 
respect  of  the  property  adjoining  the  road ;  and  that  they  spent 
money  out  of  the  municipal  fund  on  the  footpaths  ;  but  that  the 
carriage  way  was  maintained  solely  out  of  the  annual  vote  of 
75Z. ;  that  although  the  width  of  the  road,  as  marked  out  for 
alignment,  was  66  feet,  only  about  15  feet  was  available  for 
tra£5ic,  as  had  been  the  case  before  the  alignment ;  that  the  post 
which  had  caused  the  accident  had  been  placed  about  three  feet 
within  what  was  formerly  the  ordinary  thoroughfare ;  and  that 
there  was  no  notice  to  warn  the  public  of  what  had  been  done. 

At  the  trial,  Wilkinson,  D.C.J.,  directed  the  jury  that  there 
was  no  evidence  against  the  defendants,  but  asked  them  to 
assess  the  damages  if  they  thought  there  was  any  evidence  of 
negligence.     It  was  agreed  that  the  verdict  should  be  entered 
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for  the  defendants^  with  leave  to  the  plaintiff  to  move  to  have  ^^7- 

the  verdict  entered  for  the  plaintiff  for  the  amount  assessed  hy  Pasx 

the  jury,  if  the  Supreme  Court  should  think  that  there  was  any  mtoici- 

evidence  to  go  to  the  jury  as  against  the  defendants.  palitt  of 

(y  Connor,  for  the  plaintiff,  asked,  after  the  learned  Judge  had 
summed  up  to  the  jury,  to  be  allowed  to  amend  the  plaint  by 
inserting  after  the  words  ''  laid  down ''  the  words  ''  and  allowed 
to  be  laid  down."  This  being  objected  to,  his  Honour  refused 
to  allow  the  amendment,  as  the  question  all  along  had  been 
treated  as  if  the  defendants  had  laid  down  the  post  as  alleged  in 
the  plaint. 

The  jury,  having  retired,  returned  the  following  verdict  in 
writing : — "  The  jury  decide  the  council  are  liable  in  erecting 
and  allowing  a  post  to  stand  on  the  Undercliff-road  to  the 
obstruction  of  public  traffic,  and  give  a  verdict  for  the  plaintiff 
for  252.  damages  with  costs." 

A  rule  nm  having  been  granted  to  enter  the  verdict  for  the 
plaintiff, 

O'Connor,  for  the  plaintiff,  in  support  of  the  rule.  The  post 
having  been  put  in  the  middle  of  what  was  formerly  used  by  the 
public  as  a  roadway  for  25  years,  the  defendants  ought  to  have 
put  up  a  notice  or  given  some  warning.  The  defendants  were 
acting  in  exercise  of  the  powers  given  to  them  by  section  128  of 
the  MuniGipalitiea  Act  of  1867  (81  Vic.  No.  12).  By  the  Pvhlic 
Boad8  Act  (4  Will.  IV.  No.  11)  the  Government  are  empowered 
to  grant  an  application  for  alignment ;  but  there  is  no  section  in 
the  Act  which  gives  them  any  power  to  separate  the  carriage- 
way from  the  footway.  The  municipality  alone  has  power  to  do 
that. 

[Daelby,  C.J.  What  the  128th  section  of  31  Vic.  No.  12 
provides  that  the  council  shall  have  the  same  power  as  the  police 
magistrate  and  others  have  under  the  Totons  PoUce  Act  (2  Vic. 
No.  2).] 

But  by  s.  45  of  that  Act,  the  Surveyor-General,  one  of  the 
persons  mentioned  in  s,  128  of  31  Vic.  No.  12,  is  empowered  to 
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^^^'       Bet  out  the  carriage  and  footways,  and  do  the  very  things  that 
Fake       were  done  here. 

V. 

Munici- 
pality OF        [Darlby,  C.J.     True ;  but  s.  45  of  2  Vic.  No.  2  is  not  referred 

CANTMiBUBT   ^  ^  ^^  j^g  ^^    gj  ^.^    ^^^   j^^ 

The  Government  cannot  align  except  in  towns.     In  this  case 
the  Government  sent  a  surveyor  on  condition  that  the  council 
would  find  the  labour.   The  councU  having  accepted  those  terms, 
and  authorised  the  work  on  a  road,  within  the  boundaries  of  the  . 
municipality,  cannot  escape  liability. 

[Dablbt,  G.J.  The  letter  from  the  council  to  the  Government 
shows  that  the  council  regarded  it  as  a  Gt)vemment  road.] 

The  Government  surveyor,  by  the  terms  of  the  agreement, 
became  the  servant  or  isigent  of  the  council  in  the  matter.  Even 
if  the  road  was  not  under  their  care  and  management  within 
the  meaning  of  s.  118  of  81  Vic.  No.  12,  the  municipality  having 
undertaken  the  work  are  liable  for  negligence.  In  HaUer  v. 
Moore  (1)  it  was  held  that  the  defendants  were  responsible  for 
the  injury,  although  they  were  actiag  gratuitously  on  behalf  of 
the  public  or  Gt)vemment,  and  expending  within  their  district 
money  voted  for  the  work,  the  negligent  performance  of  which 
caused  the  injury  complained  of.  It  cannot  be  argued  that 
because  the  Government  surveyor  had  no  right  to  be  there  the 
defendants  are  not  liable. 

0.  B.  Stephen  for  the  respondents.  The  whole  question  is 
whether  the  defendants  had  authorised  what  was  done  so  as  to 
make  them  liable,  assuming  that  the  post  was  put  in  negligently. 
The  road  still  continued  to  be  a  public  road,  although  the 
council  had  the  handling  of  the  75Z.  which  Parliament  annually 
voted  for  the  maintenance  of  the  road.  Whether  it  is  called  an 
alignment  or  not,  the  Government  had  power  to  mark  out  or 
define  the  road.  At  the  time  of  this  aligning,  there  had  been  no 
formal  vesting  of  the  road  in  the  municipality,  as  required  by  s. 
118  of  the  Act  81  Vic.  No.  12.     Sec.  128  does  not  in  any  way 

(1)  3  S.C.B.  66. 


palitt  op 
Camtsbbobt 
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make  the  defendants  liable.     Then  comes  the  question  whether,        ^^^> 
this  being  a  perfectly  lawful  request  by  the  municipality,  the       Pabk 
defendants  were  responsible  for  the  acts  of  the   Government     munici-- 
surveyor.     He  was  not  the  servant  or  agent  of  the  defendants. 
[He  also  argued  that  there  was  no  negligence  in  the  way  in 
which  the  post  had  been  put  in.] 

O'Connor  in  reply.     The  jury  could  have  found  their  verdict 
on  no  other  ground  than  that  the  defendants  had  been  guilty  of  -. 
negligence.     That  verdict '  being  reasonable,  the  Court  will  not 
interfere. 

Dabliy,  G.J.    In  this  case  the  verdict  was  entered  for  the  DarUyCJ, 
defendants,  and  I  think  that  verdict  should  not  be  disturbed. 
There  is  nothing  to  show  that  this  was  done  under  the  authority 
of  the  municipality. 

This  appears  to  have  been  a  parish  road  under  the  charge  of 
the  Government,  who  at  one  time  placed  it  in  the  hands  of  a 
trust,  and  paid  a  sum  of  75Z.  for  its  maintenance  each  year.  It 
was  subsequently  placed  by  the  Government  under  the  control  of 
the  municipaliiy,  and  they  received  the  sum  that  had  been 
formerly  paid.  But  it  was  under  their  control  as  trustees,  and  not 
as  a  municipality  within  the  meaning  of  ss.  117  and  118  of  81  Vic. 
No.  12.  In  applying  to  the  Government  to  align  the  road,  the 
municipality  were  acting  under  the  powers  conferred  upon  them 
by  8.  128  of  the  MunicipaKties  Act  of  1867  (31  Vic.  No.  12).  The 
118th  section  of  that  Act  shows  that  a  public  road  in  the  hands  of 
trustees  can  only  be  vested  in  the  municipality  by  proclamation, 
so  as  to  give  the  municipality  full  power  over  the  road,  and  make 
them  liable  for  its  construction  and  management.  That  was  not 
done,  and  although  the  road  was  within  the  area  of  the  Munici- 
pality, that  section  has  no  application  to  the  case.  So  far  as  the 
municipality  were  concerned,  they  had  no  power  to  align  or  mark 
the  road.  So  far  as  the  Government  were  concerned^  it  is 
doubtful  if  they  had  power  to  put  aligning  posts  on  the  road,  or 
to  bring  into  operation  the  Act  17  Vic.  No.  10,  which  applies 
only  in  towns.  I  should  have  thought  it  would  have  been 
enough  for  the  Government  to  have  pointed  out  the  boundaries. 
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^^^'  which  they  had  the  power  to  do,  and  also  to  place  a  boondary 
Puix  fence  along  it  on  each  side.  That  being  the  state  of  things,  the 
Muicicx-  ninnicipality  applied  to  the  Grovernment  to  align  the  road.  Two 
cIntjbbbubt  s'^^v^yo^s  vrere  sent  to  carry  out  the  work,  and  they  marked  out 
Darl&y  CJT.  ^^^  alignment,  and  under  their  direction  the  posts  were  erected. 
No  doubt  there  is  some  difficulty  in  deciding  who  is  responsible 
for  the  putting  in  of  the  posts.  The  sunreyors  swore  that  they 
pointed  out  the  places  where  these  posts  should  be  put  in^  and 
that  they  made  the  alignment  marks ;  that  they  put  in  proper 
posts ;  that  they  were  working  for  the  Government,  and  paid  by 
the  Oovemment ;  that  the  two  men  sent  by  the  municipality  to 
the  surveyors  for  the  purpose  of  carrying  out  the  work  only 
obeyed  their  orders.  As  I  understand  the  facts,  there  was  no 
necessity  for  posts  being  placed  in  this  particular  place.  It  was 
at  a  turning  of  the  road,  which  at  this  place  was  only  15  feet  wide ; 
there  was  a  cliff  and  a  steep  declivity,  and  the  road  sloped  down 
on  one  side  and  was  filled  up  on  the  other.  It  was  unfortunate 
that  posts  were  erected  there;  still  the  municipality  are  not 
responsible  for  what  has  been  done.  If  the  verdict  of  the 
jury  is  to  be  taken  as  implying  negligence  on  the  part  of 
the  municipality,  it  was  a  wrong  finding.  I  think,  therefore, 
that  the  verdict  as  entered  by  the  learned  Judge  must  stand. 

FawisU  J.  Faucett,  J.  I  couf  ess  I  have  some  difficulty  about  the  n\atter, 
but  on  the  whole  I  agree  with  his  Honour.  The  municipality 
had  a  perfect  right  to  request  the  Gt>vernment  to  do  what  they 
did,  but  that  cannot  make  the  municipality  responsible  for  what 
the  Government  did.  How  can  it  be  said  that  the  municipality 
are  liable,  because  they  asked  the  Government  to  align  the  road  ? 
The  road  was  not  really  a  municipal  road  within  the  meaning  of 
ss.  117  and  1 18  of  the  Municipalities  Act ;  and  I  concur  with  the 
view  which  his  Honour  has  expressed  as  to  this  being  a  parish 
road  over  which  the  municipality  had  the  power  conferred  by  s. 
128  of  the  Municipalities  Act,  If  I  am  right  in  thinking  that 
the  Government  alone  did  this,  then  the  defendants  cannot 
be  liable.  But  if  it  did  not  appear  that  the  Government  did 
this  act,  as  entirely  within  their  power,  and  one  which  they  alone 
bad  the  right  to  dO|  I  might  be  of  a  different  opinion.    There  is 
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another  point.     The  Government  seem  to  have  said — ''  We  will        1887. 

make  this  road.  We  alone  can  do  it;  and,  if  yon  will  lend  ns  some       Park 

of  yonr  workmen,  we  will  do  it.^'  It  seems  strange  that  the  Govern-     Mt7»ici- 

ment  should  do  this :  but  it  would  be  certainly  very  hard  to  ^^^^^'^  <>' 
....  J         ^  Oantxbbitbt 

make  the  municipality  liable  for  the  negligence  of  the  Govern-    Faneett  J. 

ment  in  doing  what  they  did.     Moreover,  I  can  see  no  negligence 

m  the  manner  in  which  the  posts  were  placed.     They  were  in  the 

line  of  alignment  and  the  line  of  kerb.      Therefore,  they  were 

not  negligently  placed.      The  negligence,  if  any,  was  not  in 

putting  in  the  posts,  but  in  not  placing  some  warning  to  show 

the  public,  for  some  time  at  all  events,  that  the  posts  had  been 

put  down.     As  to  the  height  of  the  posts,  I  certainly  think  it  is 

less  dangerous  to  have  a  post  four  feet  high  than  a  peg  of  six 

inches.     On  the  whole,  I  am  of  opinion  that  the  learned  District 

Court  Judge  was  right,  and  that  the  municipality  were  not  liable. 

Sib  G.  Inhes,  J.  This  is  a  very  peculiar  case,  and  not  so  Innea  J. 
satisfactorily  brought  before  the  Court  as  it  might  have  been, 
I  think  it  must  be  conceded  that  the  case  stated  by  the  Judge 
shows  that  there  was  some  evidence  on  which  the  jury  based  their 
conclusion  that  the  defendants  were  guilty  of  negligence.  It 
must  be  taken  that  the  post  was  put  in  the  highway,  which  people 
had  been  accustomed  to  use  for  some  years  by  night  and  by  day* 
I  confess  that  I,  for  my  part,  feel  inclined  on  that  part  of  the 
case  to  support  the  finding  of  the  jury,  and  to  regard  it  as  being 
a  question  of  fact  with  which  we  cannot  interfere.  I  say  that  I 
am  inclined  to  think  so,  because  I  am  not  so  strong  in  my 
opinion  as  to  feel  justified  in  dissenting  from  their  Honours.  But 
I  can  only  concur  with  the  very  gravest  doubt  for  these  reasons. 
The  defendants  may  not  have  had  the  control  and  custody  of 
the  road  within  the  meaning  of  s,  118  of  the  Municipalities  Act 
of  1867 ;  but  still  they  had  been  invested  by  the  Qt> vemment  with 
the  power  over  the  rofid  which  had  been  formerly  enjoyed  by  the 
trustees.  They  had  obtained  the  transfer  of  the  75Z.,  and  they 
had  themselves  so  far  taken  the  matter  out  of  the  hands  of  the 
road  trustees.  They  had  also  spent  money  on  the  road  out  of 
the  funds  mI  .the  municipality,  as  well  as  the  75Z.  Everything 
was  in  train  to  vest  the  whole  control  of  the  road  in  them.    That 
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being  so,  they  reqaest  the  Govemment  to  send  surveyors  to 
survey  and  mark  out  the  road,  they  themselves  undertaking  to 
place  workmen  at  the  disposal  of  the  Grovemment  surveyor, 
with  the  knowledge  that  these  alignment  posts  would  be  placed 
at  the  line  dividing  the  path  from  the  roadway.  They  knew  that 
alignment  posts  were  to  be  put  there,  and  they  authorised  their 
servants  to  assist  in  the  work.  As  that  work  was  done  without 
proper  safeguard,  it  seems  to  me  that,  it  having  been  done 
by  their  paid  servants,  though  under  the  Govemment  surveyor, 
they  should  be  regarded  as  responsible.  However,  their  Honours 
hold  a  very  strong  view  the  other  way;  and  though  I  should 
have  beenv  better  pleased  if  our  decision  had  been  different,  I 
do  not  feel  strong  enough  in  my  opinion  to  dissent. 


BuU  discharged,  with  coats. 


Attorney  for  plaintiff :  F.  Gannon. 
Attorney  for  defendants :  Pigott. 


March  9. 


DarUy  CJ. 
FawietiJ. 

and 
InnetJ. 


Ba  pofie  MOOBE>  In  rt  JEANNEBET. 

MvnicypcX  election — Sydney  Corporation  Act  (48  Vie,  No,  3),  m.  8  and  60— Fbect 
improperly  received — Namee  wrongly  on  list  ofeitizene — Onut  of  proof. 

At  the  eleotion  of  an  alderman  f 6r  Boutke  Ward,  in  the  citj  of  Sydney^  J. 
WB8  elected  by  a  majority  of  four  Totes  over  M.,  the  applicant.  By  section  8 
of  the  Sydney  Corporation  Act  (43  Vie.  No.  3),  a  list  of  citisens  capable  of 
Toting  most  be  prepared  for  each  ward,  so  as  to  contain,  in  accordance  with 
Schedule  D,  the  Christian  name  and  surname  of  each  person.  This  list,  when 
revised,  becomes  the  roll,  according  to  which  the  rotes  are  recorded.  On  the 
roll  then  in  force  were  the  names  of  sixty  firms  or  trading  companies,  entered 
thus,  '*  Abbott  &  Dodds,"  "^ Brown  &  Co./'  &c.,  and  votes  were  proved  to  have 
been  received  in  respect  of  at  least  fifteen  of  these  firms. 

Meld,  that  such  votes  were  improperly  recorded,  and,  inasmuch  as  it  was 
impossible  to  ascertain  whether  the  successful  candidate  would  have  obtained 
a  majority  if  they  had  been  rejected,  the  election  was  invalid. 

A  mere  irregularity  or  breach  of  the  electoral  law  does  not  necessarily 
vitiate  an  election,  if  it  can  be  shown* that,  it  did  not  aifect  the  result  d  aach 
flection. 
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Motion  to  make  absolute  a  rule  nisi,  granted  under  section  50  ^^7* 
of  the  Sydney  Gorporation  Act  (48  Vic.  No.  8)  (1)  calling  upon  Ex  jtewte 
Charles  Edward  Jeanneret  to  show  cause  why  he  shoilld  not  be 
ousted  of  his  office  as  alderman  for  Bourke  Ward,  in  the  city  of 
Sydney.  The  grounds  of  the  rule  nisi  were  : — 1.  That  the  said 
C.  B.  Jeannerety  whilst  holding  civic  office,  was  and  continued 
to  be  engaged  and  interested  in  a  certain  contract  or  agreement 
and  employment  with  the  council  of  the  city  of  Sydney.  2. 
That  at  the  election  of  an  alderman  for  Bourke  Ward,  on  the 
1st  December,  when  the  said  G.  E.  Jeanneret  was  declared  duly 
dected,  the  returning  officer  allowed  a  number  of  persons  to 
vote  for  and  on  behalf  of  certain  firms  or  partnerships,  whose 
names  appeared  on  the  citizens'  list,  in  respect  of  certain .  quali- 
fications and  votes  shown  therein.  3.  That  at  the  election  the 
returning  officer  refused  to  allow  Edward  Ghisholm,  a  member 
of  the  firm  of  Brown  and  Co.,  whose  name  appeared  in  the 
citizens'  list,  to  vote  on  behalf  of  the  firm  of  Brown  and  Co. 

0.  B.  Stephen,  in  support  of  the  rule,  said  he  did  not  intend 
to  argue  the  third  ground. 

[Paucktt,  J.     Do  you  show  that  under  the  second  ground  the 

result  of  the  election  would  have  been  affected  if  the  votes 

alleged  to    have    been    improperly    recorded    had    not    been 

receiTed  f  ] 

(1)  43  Vic.  No.  3,  B.  50  enacts : — "If  so  elected,  or  holding  or  exercising 
it  shall  appear  upon  affidarit  that  any  such  office  respectively,  vas  unduly 
penon  declared  elected  to  .be  mayor  elected,  or  was  at  the  time  of  his  elec- 
or  an  alderman  or  auditor  has  been  tion,  or  while  holding  or  exercising 
uidiil  J  elected,  or  that  any  person  has  such  office,  incapable  under  the  pro- 
been  elected  to  or  holds  or  exercises  yisions  hereof  of  continuing  such 
snoh  office  of  mayor,  alderman,  or  mayor,  alderman,  or  auditor,  as  the 
aaditor,  and  is  incapable  under  the  case  may  be,  the  Court  may  make 
pvoTJaions  hereof  of  being  or  continu-  such  rule  or  order  absolute,  or  may 
ing  srach  mayor,  alderman,  or  auditor,  discharge  such  rule  or  order^  and  in 
it  shall  be  lawful  for  the  Supreme  either  case  with  or  without  the  pay- 
Court,  or  any  Judge  thereof,  to  grant  ment  of  costs  to  or  by  either  party,  as 
a  role  or  order  calling  upon  •  such  the  Court  shall  deem  meet»  and  the 
person  to  show  cause  to  the  Court  why  person  against  whom  any  rule  shall  be 
lie  should. not  be  by  the  said  Court  made  absolute  as  aforesaid  shall  be 
I  of  the  said  office,  and  upon  the  deemed  thereby  to  be  ousted  of  such 


retom  of  such  rule  or  order,  if  it  shall    office  aoooTdingly/ 
*  to  the  Court  that  such  person 
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1887.  Yes.    Mp.  Moore  was  only  four  votes  behind ;   and  sixty 

JSx  parte  persons  may  have  voted  in  respect  of  firms  or  partnerships  that 
were  on  the  roll.  It  is  enough  for  me  to  show  that  the  number 
of  votes  wrongly  recorded  was  sufficient  to  cause  the  difference 
between  the  two  candidates. 

[Faucett^  J.    Do  you  ask  us  to  declare  Mr.  Moore  elected  ?] 

Yes,  if  we  succeed  on  the  first  ground.  I  rely  upon  section 
18  (2)  and  section  14  (8)  of  48  Vic.  No.  8.  Section  18  applies 
to  disqualifications  of  persons  from  becoming  aldermen ;  section 
14  to  disqualifications  of  persons  after  they  have  become  alder- 
men. The  contract  in  the  present  case  was  a  lease  from  the 
council^  under  which  Mr.  Jeanneret^  who  had  for  many  years 
been  the  owner  of  the  Parramatta  River  steamboats^  was  lessee 
of  the  municipal  council  of  a  wharf  at  the  foot  of  Eing^street. 

[Faucbtt,  J.  How  can  you  take  that  point  until  Mr.  Jeanneret 
has  been  convicted  of  an  offence  under  section  14  f ] 

We  say  that  under  section  50  he  was  ^'at  the  time  of  his 
election/'  and  ''  while  holding  or  exercising ''  the  office  of  alder- 
man^ '^  incapable  under  the  provisions  hereof  of  continuing  such 
alderman.'^ 

[Dablst.  C.J.  Is  it  not  the  being  convicted  for  being 
interested  in  the  contract^  not  the  being  so  interested,  that 
causes  the  disqualification  ?] 

(2)  4A  Yio.  Ko.  8,  boo.  13 :— "  That  any  person   who  while   holding  any 

every  Judge  of  a  Supreme  Court  or  of  drie  office  under  this  Act  shall  con- 

a  District  Courts  and   every  person  tinue  to  be  or  shall  become  directly  or 

who  holds  any  place  of  profit  under  indirectly^  by  means  of  partnership 

the  Crown  or  the  council^  or  who  is  a  with  any  other  person,  or  othenrise 

military  or  naval  officer  on  full  pay  in  howsoever,  knowingly  engaged  or  in- 

any  force  other  than  the  Volunteer  tereated  in  any  contract,  agreement,  or 

force  of  this  colony,  and  every  person  employment,  with  or  on  behalf  of  the 

of  unsound  mind,  and  every  uncertifi-  council,  except  as  a  shareholder,  but 

cated    insolvent,  or  person  who  has  not  being  a  director  in  any  joint  stock 

compounded  with  his  creditors,  shall  company,  shall  be  liable  to  a  pensl^ 

be  disqualified  from  being  elected,  or  not  exceeding  lOOZ.,  nor  less  than  501., 

from  continuing  to  hold  the  office  of  and  shall  be  for  three  years  thereafter 

alderman  or  auditor."  disqualified  from   holding  any  cine 

(8)  48Vio.  No.  8,  sec.  14 1^*' That  office." 
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Aa  to  the  second  groand^  the  affidavits  show  that  at  least  ^^^^ 
fifteen  persons  voted  for  or  on  behalf  of  fiinns  or  partnerships^  Ex  parte 
e.g.,  Mr.  Devlin  voted  in  respect  of  the  qualification  "  Harrison^ 
Jones^  and  Devlin^  Loftus-street^  4  votes  -/'  Mr.  T.  S.  Bnller  was 
allowed  to  vote  in  respect  of  ''  Charles  Moore  and  Co.^  4  votes  '/* 
Mr.  Watt  in  respect  of  "  Gilchrist,  Watt,  and  Co.,  4  votes." 
The  names  of  the  firms  and  not  of  the  individuals  were  on  the 
roll.  In  one  instance  a  clerk  voted  for  '^  Henry  Bull  and  Co." 
These  votes  were  received  in  direct  violation  of  section  8  (4)  of 
the  Sydney  Corporation  Act  (43  Vic.  No.  3),  which  shows  when 
and  how  the  list  of  voters  is  to  be  made  up,  and  refers  to 
Schedule  D,  which  requires  that  the  Christian  name  and  surname 
of  each  person  should  appear  in  the  list. 

[Daeley,  C.J.  Section  12  provides  that : — "No  citizen  whose 
name  does  not  appear  on  the  roll  shall  be  entitled  to  Vote  at  the 
election  of  any  alderman  or  auditor,  and  then  only  for  such  ward 
or  wards  as  by  the  roll  it  appears  such  citizen  is  entitled  to  vote 
in  and  for,  and  for  such  period  only  as  the  roll  shall,  under  the 
provisions  of  this  Act,  be  in  force.*'  Therefore,  no  one,  unless 
lus  name  is  on  the  roll,  is  entitled  to  vote.  Therefore  Mr. 
Watt's  name,  for  example,  not  being  on  the  roll,  he  was  not 
entitled  to  vote.] 

Section  31  also  shows  that  these  firms  were  improperly  placed 
on  the  roll.  That  section  provides  that  "  No  question  shall  be 
pat  to  any  person  applying  to  vote  at  any  election  of  a  mayor, 
alderman,  or  auditors  other  than  the  following  :   'Are  you  the 

person  named  as  ,  number ,  in  the  citizens'  roll  for 

ward?' — (the  name  and  corresponding  number  being  at 

the  time  mentioned  to  him) — and  no  person  shall  be  allowed 

(4)  48  Tie.  No.  S,  section  8  : — '*  On  be  made  up  from  tHe  receipts  for  city 

or  before   the   first  daj  of   Jnly  in  rates  paid  to  the  80th  day  of  June 

every  year  a  list  shall  be   made  for  each   year,    &c.'*    The    Schedule    D 

eMb  wazd  by  the  town  clerk  of  all  provides  the  form  in  which  the  list  of 

ptxsons  capable,  under  the  proTisions  citizens  is  to  be  drawn  up,  t.«.,  under 

of  this  Act,  of  votinf^  in  and  for  the  the  following  headings : — ^The  number 

Section  of  the  mayor,  aldermen,  and  in  the  rate-book.  Christian  name  and 

snditots,  and  such  list  shall  be  alpha-  surname  of  each   person,   residence, 

betieslly  arranged   according  to  the  and  number  of  Totes. 
form  in  Schedule  D  hereto,  and  shall 
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1887.  to  vote  unless  he  sliall  answer  finch  question  satisfactorily/' 
SgparU  How  Can  a  firm  answer  these  questions  f  Who  is  to  exercise 
MooBs.  ^Yie  voting  power  of  a  limited  company  f  The  first  shareholder^ 
or  the  legal  manager^  or  a  clerk  f  Woodward  v.  Sarsona  (5) 
shows  that  where  an  election  does  not  result  in  the  return  of  the 
candidate  chosen  by  the  majority^  it  is  not  conducted  according 
to  law.  Here  mistakes  have  been  made^  I  do  not  say  wilfully^ 
but  so  as  to  invalidate  the  election. 

[The  Court  called  upon  Barton  as  to  the  second  ground, 
intimating  that  if  they  decided  that  ground  against  him,  they 
njeed  not  decide  the  point  arising  under  the  first  ground.] 

Barton,  for  the  respondent,  as  to  the  second  ground.  Without 
disputing  that  votes  were  improperly  recorded  on  behalf  of 
these  firms,  there  is  nothing  to  show  that  the  respondent 
benefited  by  them.  In  jB.  y.  Oousins  (6)  it  is  laid  down  that 
''An  application  for  a  quo  warranto  information  will  not  be 
granted  on  the  ground  of  the  badness  of  some  of  the  votes 
given  in  favour  of  the  defendant,  unless  it  can  be  shown  by  the 
relator  that  if  the  votes  complained  of  are  rejected  the  defendant 
would  be  in- a  minority.''  It  must  be  shown  that  the  election 
was  turned  against  the  applicant  by  this  voting. 

[Darlvt,  C.J.  How  can  that  possibly  be  shown  when  the 
voting  is  by  ballot  f] 

People  could  come  and  swear  which  way  they  voted. 

[Dabley,  C.J.  It  seems  to  me  that  as  soon  as  any  one  voted 
in  respect  of  these  companies  or  firms,  the  election  became  void 
ab  initio.'] 

[Faucstt,  J.  I  do  not  go  quite  so  far  as  that.  These  votes 
may  be  bad,  but  I  no  not  think  it,  necessarily  follows  that  the 
election  is  therefore  bad.  As  to  i2.  v  Ooueins  (6),  does  it  not 
follow  the  principle  of  law  in  force  at  a  time  before  the  adoption 
of  voting  by  ballot  f] 

I  submit  that  it  is  for  the  other  side  to  show  that  it  would  have 
affected  the  result.    The  onus  is  not  upon  us  to  show  that  we 
(6)  L.B.  10  C.P.  788.  (6)  4  S.C.B.  1. 
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should  have  been  elected^  whether  or  not  these  votes  were       ^^^- 
rejected^  Em  parU 

MOOBB, 

Dasliy,  C.J.    We  think  it  is  unnecessary  to    express  an  DarUyCJ. 
opinion  upon  the  first  ground,  upon  which  the  rule  nisi  was 
obtained,  namely,  as  to  whether  Mr.  Jeanneret  was  interested  in 
a  contract  with  the  corporation — the  point  which  arose  under 
the  13th  and  14th  sections  of  the  Act. 

As  to  the  second  ground^  I  am  of  opinion  that  there  has  been  a 
miBcarriage  of  the  election.  On  the  18th  December^  1886, 
an  election  was  held  for  an  alderman  for  Bourke  Ward,  in 
this  city.  At  that  election  there  were  two  candidates,  Mr. 
Jeanneret  and  Mr.  Moore.  Mr.  Jeanneret  polled  602  and  Mr. 
Moore  598  votes.  Mr.  Jeanneret  thus  had  a  majority  of  four 
votes  over  Mr.  Moore.  It  also  appeared  that  there  were  some 
60  votes  recorded — ^in  whose  favour  could  not  now  be  ascertained, 
there  being  no  proper  means  of  discovering — ^under  these  circum- 
stances. There  were  placed  on  the  citizens'  list  for  Bourke  Ward 
the  names  of  a  number  of  firms,  who  represented  these  60  votes. 
For  instance,  there  are  the  firms  of  Abbott  and  Dodds ;  Arnold^ 
Gee,  and  Co.;  T.  Barre  and  Co.;  John  Fairfax  and  Sons; 
Gotthelf  ,  Feldheim  and  Co. — and  in  respect  of  all  these  firms  some 
representative  voted. .  In  some  instances  a  member  of  the  firm 
voted;  in  other  cases  some  one  unconnected  with  the  firm, 
perhaps  a  clerk  in  the  office,  acting  under  instructions  received 
from  his  masters,  recorded  the  vote  of  the  firm.  There  were 
altogether  some  60  votes  given  in  that  way.  Now^  under 
the  8th  section  of  the  Sydmey  OorporaUon  Act  (43  Vic.  No. 
3),  a  list  has  to  be  prepared  in  accordance  with  a  form 
contained  in  Schedule  D  of  the  Act^  and  that  form  shows  that 
the  Christian  names  and  the  surname  of  each  citizen  are  to  be 
stated  in  the  list.  Then  under  the  12th  section  it  is  provided 
that "  no  citizen  whose  name  does  not  appear  on  the  roll  shall 
be  entitled  to  vote  at  the  election  of  any  alderman  or  auditor, 
and  then  only  for  such  ward  or  wards  as  by  the  roll  it  appears 
snch  citizen  is  entitled  to  vote  in  and  f or^  and  for  such  period 
only  as  the  roll  shall  under  the  provisions  of  this  Act  be  in 
foroe.^'  Now,  take  the  first  name  on  the  roll,  ^'  Abbott  and 
H.S.W JL,  Vol,  Vin.,  Law.  H 
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__^^' Dodds."     The  Christian  name  o£  neither  of  these  gentlemen 

E»  parte,     appeared.     Therefore,  that  entry  was  not  in  accordance  with 
the  Act.     Who  is  the  "  citizen  '*  who  is  to  vote  in  respect  of 
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that  qualification  f  Is  it  Mr.  Dodds  or  Mr.  Abbptt  7  Take  the 
name  ^^  Brown  and  Go/^  There  may  be  no  member  of  the  name 
of  Brown  in  the  firm.  In  f act^  it  was  stated  in  the  affidavits  in 
this  case  that  a  Mr.  Chisholm  applied  to  vote  as  Brown  and  Go. 
Was  that  in  accordance  with  the  Act?  It  clearly  was  not. 
There  was  no  '^  oitizen^s  ^^  name  on  the  roll  in  respect  of  that 
qualification ;  no  person  could  come  forward  and  say^  ^'  That  is 
my  Ghristian  name  and  my  surname,  and  I  claim  to  vote  in 
respect  of  that  qualification.^'  I  am  of  opinion^  therefore,  that 
the  votes  which  were  recorded  in  respect  of  these  firms — these 
sixty  votes — ^were  wrongly  received ;  and  that  the  names  of 
firms  ought  not  to  appear  in  the  citizens'  lists  in  that  way.  Gan 
we  say  that  the  election  was  not  thereby  affected  f  Gan  we  say 
whether  these  votes  did  or  did  not  turn  the  election  in  favour  of 
Mr.  Jeanneret  ?  We  have  been  referred  by  Mr.  Barton  to  the 
case  of  B.  v.  Oousina  (6),  and  I  think  the  law  is  there  correctly 
laid  down  by  Milfordy  J.,  who  said :  "  It  is  doubtful  whether 
these  persons  were  entitled  to  vote  or  not ;  but  however  that 
may  be,  it  appears  that  exclusion  of  these  votes  would  not  affect 
the  result  of  the  election.''  Gan  we  here  say  that  the  exclusion 
of  these  60  votes  would  not  have  affected  the  result  of  the 
election  ?  It  is  impossible  for  us  to  say  so,  and  that  being  so, 
we  are  bound  to  hold  that  this  gentleman  was  not  duly  elected. 
The  same  reasoning  would  have  applied  to  Mr.  Moore  if  he  had 
been  elected  by  a  majority  of  four  votes.  Wise,  J.,  in  that  case, 
is  reported  as  saying  :  ^'  In  the  present  case  it  was  necessary  to 
show  that  there  was  ground  for  supposing  that  the  reception  of 
these  votes  turned  the  election  in  favour  of  the  elected,  that  is, 
the  defendant."  If  the  report  be  correct,  then  the  law,  as 
stated  by  that  very  accurate  and  learned  Judge,  though  applying 
to  English  law^  does  not  apply  to  the  state  of  things  here. 
According  to  that  decision,  it  would  be  necessary  in  this  case  to 
show  that  the  60  votes  were  recorded  for  Mr.  Jeanneret,  or  that 
a  sufficient  number  were  recorded  to  give  him  a  majority  of  four 
votes  f    It  is  clear  that  that  passage  is  not  the  law  applicable 
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to  the  condition  of  affairs  in  tliis  colony,  althongli  it  was  appli-        ^^' 
cable  to  the  state  of  things  existing  in  England  at  the  time.    The     Sx  parU 
case  cited  by  Mr.  Stephen — Woodward  v.  Sarsone  (5) — ^lays  down  ' 

the  proper  principle  to  be  applied  in  this  case.  Lord  Chief  Justice 
Ooloridge  there  said  :  '^  An  election  is  to  be  declared  void  if  it 
was  so  conducted  that  the  tribunal  which  is  asked  to  avoid  it  is 
satisfied  as  a  matter  of  fact,  either  that  there  was  no  real  election 
at  all,  or  that  the  election  was  not  really  conducted  under  the 
sabsisting  election  law.  The  tribunal  should  be  so  satisfied  if  it 
were  proved  to  its  satisfaction  that  the  constituency  had  not  in 
hct  had  a  fair  and  free  opportunity  of  electing  the  candidate 
which  the  majority  might  prefer.  This  would  certainly  be  so  if 
a  majority  of  the  electors  were  proved  to  have  been  prevented 
from  recording  their  votes  effectively  according  to  their  own 
preference,  by  general  corruption  or  general  intimidation,  or  by 
being  prevented  from  voting  for  want  of  the  machinery  neces- 
sary for  so  voting,  as  by  polling  stations  being  demolished  or 
not  opened,  or  by  other  of  the  means  of  voting  according  to  law 
not  being  supplied,  or  supplied  with  such  errors  as  to  render  the 
voting  by  means  of  them  void,  or  by  fraudulent  declaration  of 
votes  or  &lse  declaration  of  numbers  by  a  retuming-officer,  or 
by  other  such  acts  or  mishaps ;  and  we  think  the  same  result 
should  follow  if,  by  reason  of  such  or  similar  mishaps,  the 
tribunal,  without  being  able  to  say  that  a  majority  had  been 
prevented,  should  be  satisfied  that  there  was  reasonable  ground 
to  believe  that  a  majority  of  the  electors  may  have  been 
prevented  from  electing  the  candidate  they  preferred.  But  if 
the  tribunal  should  only  be  satisfied  that  certain  of  such  mishaps 
had  occurred,  but  should  not  be  satisfied  either  that  a  majority 
had  been,  or  that  there  was  reasonable  ground  to  believe  that  a 
majority  might  have  been  prevented  from  electing  the  candidate 
they  preferred,  then  we  think  that  the  existence  of  such  mishaps 
would  not  entitle  the  tribunal  to  declare  the  election  void  by  the 
common  law  of  Parliament.^^  It  appears  to  me  that  this  case 
exactly  falls  within  the  latter  part  of  that  principle.  It  is  quite 
possible  to  believe  that  the  majority  of  the  electors,  by  means  of 
the  irregularities  in  the  mode  of  conducting  the  election,  have 
been  prevented  from  electing  the  candidate  of  their  choice.     It 
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is  witlim  tbe  range  of  possibility  tliat  the  whole  of  these  persons 
may  have  recorded  their  votes  in  favour  of  Mr.  Jeanneret^  the 
sucoessfal  candidate ;  and  it  is  quite  possible^  at  any  rate,  that 
the  majority  of  them  gave  the  majority  of  four  votes  which 
placed  him  at  the  head  of  the  poll.  That  being  so,  it  seems  to 
me  that  this  case  comes  within  that  principle;  and  I  am  of 
opinion,  according  to  the  words  of  the  50th  section  of  the 
Bydney  Oarporation  Act,  that  Mr.  Jeanneret  has  been  unduly 
elected  to  the  office  which  he  holds.  * 

Faueeit  J.  Faucbtt,  J.  I  am  of  the  same  opinion.  I  think  Milford,  J., 
in  fi.  V.  OouwM  (6),  with  the  usual  conciseness  which  we  know 
that  learned  Judge  was  accustomed  to  display,  has  put  the  matter 
in  a  very  few  words.  [His  Honour  read  the  passage  cited  by 
Dablit,  G. J.]  So  that  the  question  is  this :  Are  we  to  act  upon 
the  same  principle  in  this  case  f  We  must  as  far  as  possible. 
[His  Honour  reviewed  the  facts.]  In  my  opinion  the  names  of 
these  firms  improperly  appeared  on  the  roll.  It  appears  that 
602  votes  were  given  for  Jeanneret  and  598  for  Moore,  giving 
Jeanneret  a  majority  of  four  only.  But  if  we  were  to  exclude 
the  60  votes  improperly  received,  we  could  not  see  what  the 
result  of  the  election  would  have  been,  as  they  could  in  JB.  v. 
Cousins  (6)  after  rejecting  the  three  votes.  We  cannot  see  one 
way  or  the  other  how  these  persons  voted.  But  if  we  could^  I 
do  not  think  it  would  be  advisable,  as  it  would  tend  to  destroy 
the  advantages  of  voting  by  ballot.  In  England  that  principle 
was  acted  upon  before  the  passing  of  the  Ballot  Act,  but  we 
have  to  consider  whether  the  same  principle  applies  here,  where 
we  have  voting  by  ballot.  Therefore,  I  think  that  Wise,  J.,  has 
laid  down  the  wrong  principle  in  B,  v.  Ooi^sins  (6),  and  I  think 
he  was  carried  away  by  the  English  cases.  He  does  not  seem  to 
have  perceived  that  he  was  in  an  altogether  different  atmosphere. 
I  think  the  decision  in  B.  v.  Oousins  (6)  is  perfectly  correct,  but 
I  venture  to  dissent  from  the  opinion  of  Wise,  J.  In  setting 
aside  the  election  of  Mr.  Jeanneret,  we  do  not  validate  the  elec- 
tion of  Mr.  Moore. 


JniiM  J.        Sib  G.  Iknxs,  J.    I  am  also  of  opinion  that  the  rule  should  be 
made  absolute.    I  quite  agree  with  his  Honour  Mr.  Juatioe 
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Faucett  in  thinking  that  a  mere  irregularity  op  breach  of  the  ^^^' 
electoral  law  would  not  be  enough  necessarily  to  vitiate  the  Sxparie 
election  merely  on  the  ground  of  such  irregularity,  if  it  is  clearly 
shown  that  it  did  not  affect  the  result  of  the  election.  I  think 
the  respondent  could  have  successfully  resisted  this  application^ 
if  he  could  have  shown  that  thirty  of  these  votes  had  been  recorded 
for  his  opponent,  as  he  would  still  have  had  a  clear  majority  of 
four.  I  am  not  prepared  in  any  way  to  find  fault  with  the 
decision  in  B.  v.  Oousins  (6).  The  judgment  of  Milford,  S., 
seems  to  me  to  be  unimpeachable ;  but  the  dictum  of  WisSj  J., 
goes  too  far. 

The  distinction  is  very  well  and  clearly  pointed  out  in  the  case 
of  Woodward  v.  Saraons  (5),  which,  being  a  case  where  the 
election  was  by  ballot,  is  applicable  in  its  principle  to  the  case 
which  we  are  now  considering.  At  p.  743,  Lord  Ooleridge,  C.J., 
delivering  the  considered  judgment  of  the  Court,  says : — ''  We 
are  of  opinion  that  the  true  statement  is  that  an  election  is  to  be 
declared  void  by  the  common  law  applicable  to  Parliamentary 
elections,  if  it  was  so  conducted  that  the  tribunal  which  is  asked 
to  avoid  it  is  satisfied,  as  matter  of  fact,  either  that  there  was  no 
real  electing  at  all,  or  that  the  election  was  not  really  conducted 
under  the  subsisting  election  laws.  As  to  the  first,  the  tribunal 
should  be  so  satisfied,  i.e.,  that  there  was  no  real  electing  by  the 
constituency  at  all,  if  it  were  proved  to  its  satisfaction  that  the 
constituency  had  not  in  fact  had  a  fair  and  free  opportunity  of 
electing  the  candidate  which  the  majority  might  pref er.^^  At  the 
conclusion  of  the  judgment  at  p.  751  this  passage  occurs : — ''  The 
non-observance  of  the  rules  or  forms  which  is  to  render  the 
election  invalid,  must  be  so  great  as  to  amount  to  Sk  conducting 
of  the  election  in  a  manner  contrary  to  the  principle  of  an  elec- 
tion by  ballot,  and  must  be  so  great  as  to  satisfy  the  tribunal 
that  it  did  affect  or  might  have  affected  the  majority  of  the 
voters,  or,  in  other  words,  the  result  of  the  election.*' 

Now  it  seems  to  me  that  these  are  the  principles  which  govern 
a  case  of  this  kind ;  and  applying  them  to  the  facts  of  this  case, 
it  is  impossible  for  this  tribunal  to  say  that*  this  mistake  may  not 
have  affected  the  result  of  the  election. 


Inne$J, 
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^^^'  Before  I  finish,  I  think  it  right  that  the  Court  should  draw 

ExparU  attention  to  the  extraordinary  way  in  which  this  list  of  citizens 
is  prepared.  I  think  I  am  speaking  within  bounds  when  I  say 
that  at  least  150  names  out  of  498  had  been  placed  on  the  list  in 
direct  contravention  of  the  Act.  A  difficulty  may  arise  with 
regard  to  any  ward  declaring  what  candidate  should  be  elected 
so  long  as  the  list  remains  in  its  present  condition.  It  does 
seem  strange  that  the  Revision  Court — ^which  consists,  I  think, 
of  the  mayor  and  two  aldermen — could  have  allowed  so  many 
violations  of  the  Act  as  appears  on  this  list.  They  should  put 
down  the  Christian  name  and  the  surname  of  each  person 
entitled  to  vote.  They  have  the  schedule  to  guide  them.  But 
here  in  the  very  first  page  we  have  dozens  of  firms  described  as 
"Abbott  and  Dodds/' '' Allardyce  and  Co./'  and  so  on.  To  say  the 
least  of  it,  there  seems  to  have  been  a  perfunctory  discharge  of 
duty,  and  it  is  not  easy  to  understand  how,  in  the  fcbce  of 
explicit  regulations,  this  practice  could  have  passed  muster.  I 
hope  that  one  of  the  results  of  this  decision  will  be  that  more 
regard  will  be  paid  to  the  revision  of  the  lists  in  the  future,  and 
that  they  will  be  prepared  in  accordance  with  the  requirements 
of  the  law. 

BmIs  absohUe,  with  coats. 

Attorneys  for  applicant :  Stephen  8f  Ickerson. 
Attorneys  for  rel^pondent :  Allen  <$*  Allen. 


March  7, 10. 


GOLDSfiBOUGH  ft  00.  v.  MacMAHON. 


New  trial — AppUeation  to  Judge  for  leave  to  institvie  pro»eeution  for  perjury — 
Darley  C  J.  Criminal  Law  Amendment  Act  (46  Vic,  No,  17),  e.  800— Postponemeni  of  neto 

Famcett  J.  trial  motion  refused, 

and 
JfMieff  J.  Upon  an  application  for  leave  to  institnte  proceedings  for  perjury  under  s. 

800  of  the  Crvmiued  Law  Amendment  Act,  it  is  the  duty  of  the  Judge  to  decide 
whether  the  applicant  is  acting  bond  fide  and  not  from  yexatious  or  harassing 
motiTes  s  it  is  for  the  magistarate,  and  not  for  the  Judge,  to  decide  whether 
there  is  a  primd,  facie  case  against  the  accused. 
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The  Oonrt  refcued  to  adjourn  the  argument  of  a  new  trial  motion,  in  order         1887. 
ttat  a  pvoaecntion  of  certain  witnesses  for  perjury,  in  respect  of  the  evidence       ~ 
giTen  by  them  at  the  trial,  might  be  instituted.  beouoh&'co. 

The  action  was  for  the  conversion  of  2290  sheep,  for  which  the  MacMahon. 
plaintifb  claimed  1400Z. 

The  sheep  in  question,  which  had  been  sold  to  the  defendant 
in  1883  by  Thomas  and  Peter  Besnard,  who  were  in  partnership 
as  graziers,  were  claimed  by  the  plaintiffs  as  being  included  in  a 
mortgage  to  them  by  the  Besnards  executed  in  1882.  In  1884 
the  Besnards  were  made  insolvent,  and  the  plaintiffs  took 
possession  under  the  mortgage. 

At  the  trial  on  10th,  13th  and  14th  September,  1886,  before 
Faueett,  J.,  and  a  jury  of  four,  a  verdict  was  returned  for  the 
defendant. 

On  the  25th  October,  a  rule  nisi  for  a  new  trial  was  granted^ 
on  the  ground  that  the  verdict  was  against  evidence. 

On  the  14th  February  the  plaintiffs  applied,  under  s.  300  of 
the  Oriminai  Law  Amendment  Act  (46  Vic.  No.  17),  to  Faucett^ 
J.,  for  leave  to  prosecute  the  Besnards  for  perjury.  Faucett,  J.> 
declined  to  hear  the  application  at  that  stage,  on  the  ground 
that  proceedings  for  a  new  trial  were  pending. 

On  March   7th,  the  new   trial   motion  being   called  on  for     Mareh  7. 
argunent, 

B.  Barton  fO^Oonnor  with  him),  for  the  plaintiffs,  moved  (on 
notice)  that  the  argument  might  be  adjourned  in  order  to  give 
the  plaintiffs  time  to  apply  for  leave  to  prosecute  Thomas  and 
Peter  Besnard  for  perjury ;  and,  in  the  event  of  that  leave  being 
obtained,  for  a  further  adjournment  until  the  criminal  proceedings 
should  be  terminated. 

[Dablxt,  C.J.  Suppose  these  witnesses  were  convicted  of 
perjury,  how  would  you  be  in  a  better  position  for  moving  f] 

I  should  rely  on  Longworth  v.  Campbell  (1).     To  grant  the 
present  application  would  avoid  circuity.     We  might  fail  to  get 
a  new  trial  now,  and  still  the  witnesses  in  question  might  be 
(1)  8  NJSI.W.  L;».  829. 
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^^y-       convicted  of  perjury.    It  is  laid  down  in  Palsy  en  OonmcHcms 

Golds-      (6tli  Ed.)  p.  86^  that  ^'  As  a  general  mle^  magistrates  ought  not 

^        '  to  entertain  criminal  charges  arising  out  of  civil  proceedings 

MacMahon.  '^}|ieii  are  still  pending,  at  all  events,  except  for  the  purpose  of 

holding  the  accused  person  to  bail,  unless  the  cause  has  been 

postponed  to  allow  the  criminal  charge  to  be  first  disposed  of.'' 

B.  V.  Ashhwm  (2)  is  cited  as  an  authority  for  that  proposition. 

In  that  case,  although  the  trial  of  an  indictment  for  perjury 

against  a  witness  in  a  civil  cause  was  ordered  by  Pa/rhe,  B.,  who 

presided  at  the  Central  Criminal  Court,  to  be  postponed  till  the 

rule  for  a  new  trial  should  be  argued,  Littledale,  J.,  subsequently 

enlarged  the  rule  for  a  new  trial  in  order  that  the  indictment 

might  be  tried  before  it  came  on  for  argument.  This  case  turned 

on  the  evidence  of  these  two  witnesses,  and  upon  their  evidenoe, 

which  we  say  was  false,  the  new  trial  motion  hinges. 

An  affidavit  of  A.  B.  Minter,  one  of  the  attorneys  for  the 
plaintiffs,  was  read,  stating  that  the  plaintiffs  could  not  have 
anticipated  the  evidence  given  by  the  Besnards;  that  their 
evidence  took  the  plaintiffs  by  surprise,  and  it  was  impossible 
for  them  to  obtain  evidence  to  contradict  it  in  time.  The 
affidavit  went  on  to  set  out  the  inquiries  that  had  been  made  as 
to  the  truth  of  the  Besnards'  statement,  and  contained  a  fall 
statement  of  facts  tending  to  show  that  their  evidence  was  &Jse. 

[Dablbt,  C.J.  The  question  really  was  whether  the  sheep 
were  within  the  mortgage  or  not.] 

Yes;  and  the  jury  thought  that  because  the  defendant  had 
paid  for  them  once  he  ought  not  to  pay  for  them  again. 

Foster,  Q.Q.,  A-G.  There  is  not  even  a  prima  facie  case  for 
this  application.  There  must  be  a  probability  that  the  prosecu- 
tion for  perjury  will  succeed.  That  the  present  application  is 
only  made  for  the  purpose  of  delay,  is  shown  by  the  fact  that 
the  application  for  leave  to  prosecute  was  only  made  to  Mr. 
Justice  FaTicett  on  the  14th  February,  after  an  interval  of  four 
months.    Again,  the  Court  will  not  grant  this  application  on  an 

(2)  8  a  &  P.  fiO ;  Note  (6.)  p.  15. 
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affidavit  of  the  plaintiffs'  attorney  only.     It  is  merely  hearsay.       ^^^- 
There  shonld  have  been  affidavits  by  the  persons  who  gave  him      Qoldb- 
ihe  information.     Snch  an  affidavit  wonld  not  be  sufficient  to  ^^ 

support  an  application  for  a  new  trials  on  the.gronnd  of  surprise.  MacMahon. 
The  effect  of  granting  this  adjournment   would  be  that  the 
Judge  and  this  Court  would  stamp  the  case  with  their  imprirruUii/r 
that  there  is  a  prima  facie  case  of  perjury. 

[Sib  6.  Ihnbs^  J.  I  do  not  think  that  follows.  A  Judge  who 
gnmts  leave  to  prosecute  witnesses  for  perjury^  is  not  necessarily 
of  opinion  that  there  is  a  prima  fiide  case.  He  may  think  it 
proper  to  grant  the  application  without  expressing  any  opinion.] 

[Daslxt^  C.J.  The  difficulty  I  feel  is  this :  this  application 
inTolves  two  applications;  firsts  leave  to  proceed  with  an 
indictment  for  perjury;  secondly^  the  adjournment  of  the 
aigoment  on  the  rule.] 

[Fauoitt^  J.  I  think  it  would  be  difficult  for  me  to  decide 
the  first  point  without  some  expression  of  opinion  from  the 
Coart  now.] 

Barton  in  reply.  It  is  not  necessary  that  the  Judge  who  has 
to  grant  leave  should  be  satisfied  that  there  is  a  prima  fade  case, 
provided  that  he  thinks  there  is  reasonable  ground  for  the 
application,  and  that  it  is  made  bona  fide. 

[Faucitt,  J.  What  is  reasonable  ground  but  the  establishment 
of  a  prima  fade  case  f] 

The  main  question  is  whether  the  application  is  made 
▼ezatiously  (see  note  to  section  800  in  Sir  A.  Btephen^s  edition 
of  the  Criminal  Law  Amendment  Act).  The  object  of  the 
section  was  to  prevent  vexatious  proceedings  by  disappointed 
litigants.  It  was  never  meant  that  the  same  evidence  should  be 
brought  before  the  Judge,  to  whom  the  application  for  leave  to 
prosecute  is  made,  as  would  be  necessary  before  the  magistrate 
who  has  to  adjudicate  upon  the  information. 
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Dabley,  C.J. 
think   that   the 


If  I  am  to  express  an  opinion^  I  may  say  that  I 
object  of    section  800  of  the   Criminal  Law 


Golds- 

0.  '  Amendment  AcUb  (as  pointed  out  in  the  learned  editor's  note) 
MacMahok.  ^  prevent  vexatious  proceedings  by  unsuccessful  litigants.  The 
'  '  leave  of  a  Judge  must  be  obtained  before  proceedings  for 
perjury  can  be  instituted.  For  the  institution  of  a  prosecution, 
two  things  are  necessary.  First,  the  leave  of  a  Judge  must  be 
obtained;  secondly,  a  prima  facie  case  must  be  made  out  before 
the  justices,  before  whom  the  information  is  laid.  The  Judge 
need  not  be  satisfied  that  there  is  a  prima  fade  case.  If  so,  why 
should  it  be  necessary  to  bring  the  matter  before  the  magistrates  f 
Why  should  not  the  Act  give  the  Judge  power  to  commit 
without  any  further  unnecessary  steps  ?  It  is  simply  for  the 
Judge  to  say  that  the  party  desirous  of  instituting  proceedings 
is  acting  bond  fide,  and  not  from  Vexatious  or  harassing  motives. 
It  appears  to  me  absurd  to  suppose,  that  first  of  all  there  is  to 
be  a  prima  facie  case  laid  before  the  Judge  of  the  Supreme 
Court,  and  then  an  appeal,  as  it  were,  to  a  magistrate  from  his 
decision. 

I  think,  therefore,  that  it  is  for  the  Judge  to  determine 
the  bona  fides  only,  and  for  the  magistrate  to  say  whether  there 
is  a  prima  fade  case. 

It  will  be  noticed  that  I  avoid  giving  any  opinion  on  this 
particular  case.  I  merely  give  my  opinion  on  section  300  of  the 
Act. 


Faucete  J.  Faucbtt,  J.  It  is  very  difficult  to  say  what  bona  fide  means 
in  such  a  case.  We  have  a  person,  against  whom  a  verdict  has 
been  given,  who  wants  to  get  rid  of  that  verdict.  That  is  his 
primary  motive.  I  cannot  see  (without  questioning  in  the 
sfightest  degree  the  respectability  of  the  plaintiffs,  and  that  they 
are  bond  fide  in  their  intention  to  prosecute)  that  the  real 
question  has  been  decided  by  the  Court,  and  that  is,  whether 
the  Court  will  allow  these  proceedings  to  go  on. 


InnefJ.  SiB  G-.  Innbs,  J.  I  am  not  sorry  that  the  opportunity  has 
been  given  u&  of  expressing  an  opinion  as  to  section  300.  I 
entirely  agree  with  his  Honour  the  Chief  Jvstic^,  that  the  Judge 
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who  grants  permission  to  institute  a  prosecution  for  perjury        iS87. 
does  not  necessarily  stamp  the  transaction  with  his  imprimatwr      GtoLDs- 
that  there  is  a  prima  fcicie  case,  whatever  he  may  think.     A  ^*^^^ 
maKcious  motive  is  not  of  itself  a  bar  to  the  institution  of  MacMahon. 
proceedings  for  perjury,  where  perjury  has  been  committed. 
The  object  is  to  prevent  vexatious  proceedings.     The  following 
section,  the  301st,  deals  with  the  other  case  in  which  the  Judge 
has  to  decide*  whether  there  is  a  prima  fade  case  or  not.     In 
that  case  the  matter  is  not  of  necessity  sent  down  to  the  magis- 
trate at  all ;  the  Judge  commits.     Under  that  section  the  case 
does  go  down  for  trial  with  the  imprimad;ur  on  it,  that  the  Judge 
was  of  opinion  that  a  primd  fade  case  had  been  made  out.  • 

Under  section  300,  the  Judge  is  simply  to  interpose  where  a 
prosecution  might  be  instituted  out  of  mere  spleen  or  vexation 
at  defeat. 

The  question  now  is,  what  is  to  be  done  on  application  to  a 
Jadge  ?    I  desire  to  say,  so  far  as  it  can  be  of  any  use,  that  I  do  • 
not  think  the  Judge  can  in  any  way  prejudice  the  position  of  an 
accused  by  sending  a  matter  down  for  prosecution. 

Faucbtt,   J.      It  will  be    clearly  understood    that  I    have    FaucettJ. 
expressed  no  opinion  on  the  merits  so  far;   and  if  I  do  not 
altogether  agree  with  their  Honours  as  to  the  construction  they 
pat  upon  8.  300, 1  am  &r  from  dissenting. 

Da£lst,  C.J.     The  application  stands  over,  then,  till  Thursday  Dariey  c.J. 
next,  to  enable  the  plaintiSs  to  make  an  application  to  the  Judge 
for  leave  to  prosecute  under  s.  300. 

The  case  was  then  adjourned  in  order  that  a  fresh  application, 
under  section  300  of  46  Yic.  No.  17,  might  be  made  to  Faucettf 
J.,  who  subsequently  granted  the  plaintiffs  leave  to  prosecute 
the  two  Besnards  for  perjuiy ;  and 

On  March  10th,  ^^^^  lo. 

BarUm,  for  the  plaintiffs,  resumed  the  application  for  a  post- 
ponement of  the  arguments  on  the  rule. 

Foster,  Q.C.,  A.-Q-.  There  is  no  guarantee  that  the  prosecution 
win  be  proceeded  with. 
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^^^*  Barton.    Would  not  the  adjournment  be  in  the  intereeta  of 

Golds-      justice  ?     It  is  said  that  the  plaintiffs  are  unfairly  attempting  to 

p,        '  do  away  with  witnesses ;  but  it  is  obvious  that  they  will  not  be 

MacMahon.  gQ^  pj^  qI^  unless  they  are  convicted  of  perjury.     It  would 

surely  be  more  convenient  to  wait  until  the  two  grounds  of 

perjury^  and  that  the  verdict  is  against  evidence^  can  be  argued 

together.     Even  if  we  got  a  new  trial  now^  our  hands  would  be 

tied^  because  they  would  apply  to  have  the  criminal  proceedings 

stayed  pending  the  fresh  civil  proceedings.   If  the  postponement 

be  granted  now^   the    argument  would  come  on  next  term, 

supposing  that  in  the  meantime  the  prosecution  for  perjury  takes 

place.    If  the  prosecution  failed^  the  Court  would  be  in  a  better 

position  for  coming  to  a  conclusion  on  the  other  ground.     If  the 

testimony  we  complain  of  is  perjured,  it  is  not  right  that  the 

defendant  should  have  the  benefit  of  it. 

Darlejf  C J.  Dablst,  C.J.  Contrary  to  the  conclusion  which  I  had  formed 
at  first,  my  opinion  is  that  this  application  cannot  be  granted. 
It  must  be  admitted  that  this  is  a  novel  application.  I  do 
not  know  of  any  such  case.  It  is  in  point  of  fact  inverting  the 
order  of  proceedings.  As  a  rule,  criminal  proceedings  are 
postponed  until  civil  proceedings  are  concluded.  In  cases  of 
this  kind,  which  were  more  frequent  formerly  than  now,  the 
Courts  have  declined  to  interfere,  on  the  ground  that  they  might 
prejudice  the  position  of  the  parties.  In  Warwick  v.  Bntce  (8) 
Lord  Ellenborcmgh  discharged  with  costs  a  rule  to  stay  execution 
till  after  the  trial  of  an  indictment  against  the  plaintifPs 
witnesses  for  perjury.  There,  Lord  Mlenboraugh,  0. J.,  said, ''  It 
would  be  highly  dangerous  to  allow  this  rule  to  be  made 
absolute.  For  this  would  be  a  receipt  to  every  person,  after 
verdict  and  judgment  against  him,  how  to  delay  the  fruit  of 
such  judgment  by  indicting  some  of  the  plaintiffs  witnesses  for 
perjury.'^  And  the  report  concludes,  "  Because  this  seemed  to 
be  a  new  and  dangerous  experiment,  the  Court  directed  the  rule 
to  be  diflcharged  with  costs.''  In  Thv/rtell  v.  Beawmont  (4), 
which  was  an  action  against  an  insurance  company,  the  Court 
refused  to  grant  a  rule  rUsi  for  a  new  trial,  on  the  ground  that 
(8)  4  M.  &  S.  140*  (4)  1  Bing.  889. 
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subsequently  to  a  verdict  for  the  plaintiff  the  grand  jury  had        ^^87' 
found  a  bill  against  him  and  others  for  a  conspiracy  to  defraud      Golds- 
the  insurance  company  in  that  very  matter.     Although  that  was  ®^^^" 
not  a  case  of  perjury,  the  principle  is  exactly  the  same.     In  that  MaoMahow. 
case,  Park,  J.,  said :  ''  In  one  case  where   the  ground   of  the         ^ 
motion  was  that  a  bill  for  perjury  had  been  found  against  the 
principal  witnesses.  Lord  Mansfield  said,  that  the  granting  of 
the  rule  for  such  a  reason  would  have  a  most  dangerous  tendency^ 
as  it  would  open  a  door  for  constant  scenes  of  perjnry,  and 
tempt  a  party  to  delay  execution  by  indicting  his  adversary's 
witnesses.''     Warwich  v.  Bruce  (5)  is  also  referred  to  by  Park, 
J.,  and  accordingly  the  rule  was  refused.     So  in  a  case  which 
goes  very  far — unnecessarily  far  —  The  Attomey-Oeneral  v. 
Woodhead  (6),  the  Court  refused  a  rule  for  a  new  trial  where  the 
motion  was  made  on  an  affidavit,  charging  the  material  witness 
with  perjury,  and  it  was  further  stated  that  a  grand  jury  had 
found   the    bill ;    and   Thompson,   C.B.,   said :    '^  It  would  be 
pregnant  with  the  greatest  mischief  if  even   a   conviction  of 
perjury,  on  evidence  given  by  a  witness,  were  to  be  received  in 
answer  to  a  verdict." 

Following  these  authorities,  it  would,  in  my  opinion,  be 
extremely  dangerous  to  grant  this  application. 

Supposing  it  were  the  application  of  a  defendant,  against  whom 
a  large  verdict  had  been  given,  it  is  at  once  apparent  that  great 
injustice  might  be  done.  Besides,  as  stated  by  Mr.  Attorney- 
General,  the  fact  that  the  Court  had  adjonmed  a  civil  case,  in 
order  to  allow  a  prosecution  to  proceed,  could  not  fail  to  pre* 
judice  the  proceedings ;  whereas  by  refusing  this  application, 
we  cannot  possibly  prejudice  the  proceedings  on  the  trial  for 
perjury.  By  pursuing  the  course  we  are  asked  to  pursue,  we 
might  be  doing  injustice,  and  furnish  an  extremely  dangerous 


Paucbtt,  J,     I  am  entirely  of  the  same  opinion.     When  this    FaueHt  J. 
appUcation  was  first  made,  I  was  struck  with  this  circumstance. 
Having  a  tolerably  strong  recollection  of  the  course  of  such 

(6)  4  M.  *  8. 140,  (6)  2  Price  8. 
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^^^-       applications  in  England,  I  thought  that  it  waa,  as  his  Honour  has 

GoLiM-      pointed  out,  an  inverting  of  the  order  of  things.     If  we  were  to 

^v.  grant  this  application,  the  result  would  be  that  we  should  be 

MacMahon.  pronouncing  an  opinion  against  a  person  charged  with  perjury, 

^"'^      '    haying  no  knowledge  of  the  facts  of  the  case.     I  may  say  that  I 

had  long  and  anxious  doubt  as  to  the  proper  construction  to  be 

put  upon  s.  300  of  the  Criminal  Law  Amendment  Act,  and  if  it 

had  not  been  for  the  clear  expressions  o£  opinions  by  the  Court 

the  other  day,  I  should  have  declined  to  allow  the  proceedings  to 

be  instituted.     But,  having  heard  the  opinions  of  the  Court,  I 

thought  it  my  duty  to  grant  the  former  application;  though,in  doing 

so,  I  took  care  that  no  act  of  mine  should  prejudice  the  accused 

But  to  grant  the  present  application  for  adjournment   might 

possibly  be  most  disastrous.     Any  defeated  litigants  might  come 

and  apply  for  a  postponement  on  the  ground  that  they  intended  to 

prosecute  witnesses  on  the  other  side  for  perjury.     The  question 

is,  which  course  is  most  conducive  to  the  interests  of  justice.    I 

must  say  that  I  think  the  Court  could  not  stay  the  proceedings  at 

the  present  stage  without  causing  an  impression  that  we  thought 

there  was  some  ground  for  the  prosecution. 

Imiei  J.  Sib  G.  Innes,  J.  I  also  think  that  this  application  must  be 
refused.  It  is  laid  down  in  Paley  on  Oonvictions  (5th  Ed.) 
p.  81,  as  follows :  ^^  As  a  general  rule,  magistrates  ought  not 
to  entertain  criminal  charges  arising  out  of  civil  proceedings 
which  are  still  pending,  at  all  events,  except  for  the  purpose 
of  holding  the  accused  person  to  bail,  unless  the  cause  has 
been  postponed  to  allow  the  criminal  charge  to  be  first  disposed 
of.''  That  statement  of  the  learned  author  is  supported  by 
the  case  of  B.  v.  Aehhwm  (2).  Here  the  application  is  that 
we  should  postpone  the  civil  proceedings  in  order  that  the 
criminal  proceedings  may  be  prosecuted.  I  think  the  authorities 
would  not  justify  us  in  so  doing ;  and  I  can  see  nothing  in  the 
circumstances  of  this  particular  case  to  take  it  out  of  the 
general  rule.  If  the  persons  charged  should  be  convicted^  no 
doubt  the  Court  will  properly  interfere,  as  in  Longworth  v. 
Campbell  (1),  to  prevent  any  miscarriage  of  justice.     But  I  think 
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it  is  more  likely  to  oonduoe  to  the  ends  of  justice,  if  we  refuse       ^^^- 

ihis  application*  Goldb- 

Application  dismissed  tirith  costs.      brouqh&Co. 

MagMahon, 
[The  new   trial  motion  was   then  argued,   and   the    Court      innesj. 
reserved  judgment.] 

Attorneys  for  plaintiffs :     Want,  Johnson  ^  Oo. 
Attorney  for  defendant :     W,  T,  Ooonan. 

[KOTB.— See  Se  paritf  Cooper  (1  N.S.W.  L.B.  148).] 


:Bx  parte  SHOBTEB.  liareh  1. 


leierpleader    BmaU  Debts  Court — Depoeition  in  support  of  claim  need  not  be  on 

t^davU-^Small  Debte  Recovery  Act  10  Vic,  No.  10,  *.  ^2— Practice  of  Court.  Barley  C.J. 

Faucett  J. 

By  1. 32  of  10  Yic.  No.  10,  it  is  enacted  that,  in  all  interpleader  claims,  "  such  claim  b^<^ 

shall  be  deposed  to  before  a  Justice  of  the.Peaoe,  and  in  such  deposition  it  shaU  be       -^^^^^  •'  • 
STerred,  Ac." 

Seld,  that  a  claim  may  ''be  deposed  to  "  orally  at  the  hearing. 

The  practice  of  the  SmaU  Debts  Court,  that  such  deposition  could  only  be  made 
on  affidavit,  being  inconsistent  with  the  Act,  could  not  be  upheld. 

Shobteb  was  claimant  in  an  interpleader  suit  which  came  on 
for  hearing  in  the  Small  Debts  Court  at  the  Central  Police 
Court.  The  plaintiff  was  sworn,  and  gave  oral  evidence  in 
support  of  his  claim.  At  the  close  of  the  claimant's  case,  the 
objection  was  taken  by  the  attorney  for  the  judgment  creditor 
that  no  affidavit  had  been  filed  with  the  claim,  in  accordance 
with  the  constant  practice  of  the  Court.  It  was  argued  by  the 
claimant's  attorney,  that  an  affidavit  was  not  necessary,  provided 
the  claimant  deposed  to  his  claim  on  oath.  The  magistrate,  Mr.  . 
Maunsell,  S.M.,  decided  that  as  it  was  the  practice  of  the  Court 
Aat  an  affidavit  should  be  filed  and  that  practice  had  not  been 
complied  with,  he  could  not  hear  the  case,  and  refused  to 
adjudicate  upon  the  claim. 

Domes,  for   the  claimant,  in  support  of  a  rule  nisi  for  a 
iRomlaniiM,    The  decision  of  the  Court  in  this  matter  must  turn 


128  CASES  AT  LAW.  N.  8.  W.  K. 

1887.  upon  the  construction  of  s.  82  of  the  Bfnall  Debts  Recovery  Act 
Ex  parte  (10  Vic.  No.  10),  which  enacts,  as  to  interpleader  matters,  that 
HORTER.  « if  ^  ^  ^  guch  claim  shall  be  deposed  to  before  a  Jostice  of 
the  Peace,  and  in  such  deposition  it  shall  be  averred  tliat  the 
party  in  whose  actual  or  ostensible  possession  such  property  as 
levied  upon  be  found,  is  not  the  true  owner,  but  the  bailee  thereof, 
such  property  shall  be  released  from  execution,  &c.  .  .  .'' 
Here  the  claimant  was  sworn,  and  in  the  witness-box  gave 
evidence  of  the  &cts  required  by  this  section  to  be  averred  "  in 
such  deposition."     [He  was  stopped.] 

Field,  for  the  judgment  creditor,  showed  cause.  The  deposition 
required  by  the  Act  must  be  in  writing  upon  affidavit.  At  any 
rate,  it  has  been  the  long  established  practice  of  the  Court  below 
that  the  notice  of  claim  should  be  accompanied  by  an  affidavit, 
and  that  practice,  not  being  inconsistent  with  the  provisions  of 
the  Act,  this  Court  will  not  interfere.  Bex  v.  Justices  of 
Monmouthshire  (1)  shows  that  the  Court  will  not  interfere  with 
the  discretion  of  the  magistrates  if  such  discretion  is  exercised 
in  furtherance  of  a  reasonable  practice.  It  is  similarly  laid 
down  in  Bums'  Justice  of  the  Peace  (28th  Ed.),  vol.  1,  p.  160,  sub 
tit,  ''Appeal,"  that  ''the  Court  of  King's  Bench  will  not  interfere 
with  the  established  practice  of  the  sessions,  unless  it  appears 
to  be  manifestly  wrong  or  unjust."  And  in  support  of  that 
rule  the  above  case  and  others  are  cited.  The  question  is, 
whether  the  practice  is  reasonable.  If  the  Legislature  had 
intended  to  allow  oral  depositions,  why  are  the  words,  "  in  such 
deposition  it  shall  be  averred,"  used  in  s.  82,  when  the  words 
"  upon  oath  "  would  have  been  sufficient. 

DarUy  C.J,  Dablkt,  C.J.  Everything  that  could  be  said,  has  been  said 
by  Mr.  Field;  but  it  appears  to  me  that  this  matter  is  not 
open  to  argument.  [His  Honour  read  s.  32  of  10  Vic.  No.  10.] 
That  section  requires  a  "deposition"  in  support  of  the  claim. 
But  it  is  contended  that,  though  s.  82  does  not  provide  for  an 
affidavit,  yet  the  deposition  in  support  of  the  claim  must  be  by  an 
affidavit.     I  think  there  is  nothing  to  support  such  an  argument. 

(1)  8  DowK  806. 
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It  is  enough  if  the  claimant  gives  oral  evidence  to  substantiate        ^887. 

bis  claim.  Bx  parte 


Faucitt,  J.     I  am  of  the  same  opinion. 

Sib  G.  Innbs^  J.  I  concur.  It  seems  to  me  that  the  claimant 
here  was  complying  with  the  Act.  It  is  clear  that  the  practice 
of  the  Court  cannot  be  recognised  where  it  conflicts  with  a 
statute.  Section  32  shows  that  all  that  was  required  was  done. 
The  claimant  goes  into  Court  and  deposes  to  his  claim  on  oath^ 
and  that  is  all  that  the  statute  requires.  I  think  the  magistrate 
was  wrong  in  refusing  to  adjudicate. 

Rule  absolute.     Oosis  to  be  paid  by 
judgment  creditor. 

Attorneys  for  claimant :  Shorter  8f  Mayhew. 
Attorney  for  judgment  creditor  :  0.  Bull. 


Shorter. 
Faucett  J. 

Innes  J. 


PBESTON  V.  JONES. 

MfaiieMe—Wnmsful  dismissal — Plea  of  payment  itUo  Court  only — Evidence  of 
misconduct  not  admissible  in  mitigation  of  damages. 

Where  a  defendant  pleads  only  a  plea  which  admits  the  plaintiff's  right  to 
leooTer,  evidenoe  of  facts  which  would  be  a  bar  to  the  action  is  not  admissible 
In  mitigation  of  damages. 

Thus,  where  in  an  action  for  wrongful  dismissal,  the  defendant  pleads  onlj 
payment  of  money  into  Court*  he  cannot  prove,  in  mitigation  of  damages,  that 
he  discharged  the  plaintiff  for  misconduct. 

Niw  TBiAL  MOTION.  Action  for  wrongful  dismissal,  without 
notice,  of  plaintiff,  employed  under  an  agreement  (declared  upon) 
to  work  certain  machinery  for  defendants,  at  wages  of  4Z.  per 
week,  with  10  per  cent,  of  the  net  profits,  one  month's  notice  to 
be  given  "  if  the  plaintiff  should  not  carry  out  or  attend  to  his 
work,  or  be  guilty  of  any  misconduct.*'  Plea:  Payment  into 
Court,  241.  At  the  trial,  before  Windeyer,  J.,  evidence  was 
H AW Jt.,  Vol  VIIL,  Law.  I 


March  7. 


Darley  C.J. 
Faucett  J. 

and 
InneaJ. 
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^^y-       admitted,  after  objection,  to  show  that  the  plaintiff  had  miscon- 
Fbkston     ducted  himself,  and   was  incompetent ;   but  the  jury  found  a 
JoNM.      verdict  for  plaintiff,  with  1121.  damages. 

A  rule  nisi  was  granted  on  the  grounds  that  the  verdict  was 
against  evidence,  and  that  the  damages  were  excessive. 

Wise  for  the  defendants.  The  evidence  showed  that  the  plain- 
tiff, who  was  engaged  to  work  certain  machinery,  at  the  wages  of 
4Z.  per  week  and  10  per  cent,  on  the  net  profits,  was  incompetent, 
and  had  misconducted  himself  by  disobeying  orders,  absenting 
himself  from  his  work,  and  getting  drunk.  This  evidence  having 
been  admitted  in  mitigation  of  damages,  the  damages  were  clearly 
excessive. 

Moriarty,  for  the  plaintiff,  showed  cause.  The  evidence  as  to 
the  plaintiff's  incompetence  and  misconduct,  which  was  objected 
to  at  the  trial,  was  inadmissible.  The  case  of  Speck  v.  Phillips 
(1)  is  exactly  in  point.  The  verdict,  so  far  from  being  against 
evidence,  was  found  in  spite  of  evidence  which  was  wrongly 
admitted.  Therefore,  it  cannot  be  said  that  the  damages  are 
excessive. 

Wise,  in  reply.  If  Speck  v.  Phillips  (1)  had  been  cited  at  the 
trial,  the  Judge  could  have  given  leave  to  amend. 

[Dabley,  C.J.    I  do  not  think  so.] 

We  paid  money  into  Court,  as  we  had  not  given  the  month's 
notice  agreed  to. 

[Paucbtt,  J,  You  thought  that  would  meet  the  breach  of 
contract  which  you  admit.  The  jury  may  have  thought  that  you 
had  no  right  to  assess  the  damages  yourself.] 

The  agreement,  as  set  out  in  the  declaration,  provided  that  the 
defendants  might  give  the  plaintiff  "  one  month's  notice  in 
writing,  if  the  plaintiff  should  not  properly  carry  out  or  attend 
to  his  work,  or  be  guilty  of  any  misconduct  likely  to  militate 
against  the  successful  working  of  the  defendants'  business." 
Were  we  precluded  from  giving  evidence  of  misconduct  ?  At  any 

(1)  6  M.  &  W.  279. 
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rate,  the  Court  will  make  the  rule  absolute  on  the  terms  that  the  , 
defendants  pay  the  costs ;  as,  if  we  had  pleaded  so  as  to  enable     Pk^ston 
ns  to  set  up  misconduct,  we  should  have  succeeded.  Jonss. 


Darlby,  C.J.  I  confess  I  do  not  understand  how  this  evidence  DarUy  C J. 
was  admitted  at  the  trial.  On  the  pleadings,  the  only  evidence 
admissible  was  that  the  plaintiff  had  not  suffered  damage  beyond  - 
the  amount  paid  into  Court.  This  might  have  been  shown,  for 
instance,  by  proving  that  he  could  have  obtained  employment 
the  day  after  his  dismissal.  It  seems  to  me  that  the  jury  took  a 
very  proper  view  of  the  case.  As  to  granting  a  new  trial  upon 
terms,  we  refuse,  out  of  mercy  to  the  defendants,  to  accede  to 
that  proposal. 

Faucett,  J.  (after  recapitulating  the  facts),  said :  The  Faucett  J. 
defendants  endeavoured  to  place  themselves  in  the  same  position 
as  they  would  have  been  in  if  they  had  not  broken  the  contract. 
Bat  it  is  clear  that  we  must  give  the  plaintiff  more  than  the 
money  paid  into  Court.  Here  the  evidence  goes  to  show  that 
there  was  misconduct  which,  if  pleaded  and  established,  would 
have  been  a  bar  to  an  action ;  therefore,  it  was  not  admissible 
in  mitigation  of  damages.  So  in  an  action  of  libel,  if  the  only 
plea  is  not  guilty,  evidence  cannot  be  given  that  the  libel  was 
true,  and  was  published  for  the  public  benefit,  because  that 
defence  must  be  specially  pleaded ;  and  such  plea,  if  proved, 
would  be  an  answer  to  the  action ;  but  truth  alone  cannot  be 
pleaded  at  all ;  therefore,  evidence  of  truth  alone  can  be  given 
in  mitigation  of  damages. 

Sir  G.  Iknes,  J.  I  quite  concur.  The  only  evidence  which  in  inneM  J. 
this  case  could  be  admissible  in  mitigation  of  damages  was  that 
the  plaintiff  might  have  obtained  other  employment.  An  attempt 
was  made  here  to  get  in  evidence  which  would  go  in  bar  of  the 
action.  It  is  to  be  regretted  that  the  case  of  Speck  v.  Phillips 
(1),  which  is  exactly  in  point,  was  not  brought  before  his  Honour 
at  the  trial;  if  it  had  been,  he  would  have  rejected  the  evidence. 

Rule  discharged  with  costs^ 
Attorney  for  plaintiff :  Sanders. 
Attorneys  for  defendant :   Slattery  8f  Heydon. 
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March  8  4"  9.  Evidence— Attorney  and  client,  commumcaWant  between — PritfiUged  eommumca- 
tion — Ineolvency  eaaminatUm— Attorney  acting  for  biU  of  aale  holder  ae  well 
Fawiett  J.  ae  for  ineolvent 

and 
Innee  J.  At  an  examination  meeting  in  the  insolvent  estate  of  G.,  before  the  Chief  Com- 

missioner for  Insolvent  Estates,  it  appeared  that  8,,  who  had  been  acting  as  G*a 
attorney,  had,  as  K.'s  attorney,  drawn  a  bill  of  sale  from  G.  to  E.  One  of  the 
objects  of  the  examination  was  to  impeach  this  bill  of  sale  as  a  preference.  8., 
being  asked  the  question,  "  Did  G.  state  in  the  presence  of  E.  that  he  (G.)  was 
nnable  to  meet  his  liabilities  ?"  refused  to  answer  on  the  ground  that  he  was 
privileged  as  G/i  attorney. 

HM,  in  accordance  with  the  view  of  the  Chief  Commissioner,  that  S.  waa 
bound  to  answer  the  question.  As  E.'s  attorney,  he  was  not  protected  by  any 
professional  privilege,  although  he  waa  G.'s  attorney  as  well. 

InSOLVINCT  A.PPEAL. 

Mr.  W.  T.  A.  Shorter^  an  attorney,  had  acted  in  his  profes- 
sional capacity  for  Griffin,  an  insolrent,  and  also  for  Ketliel,  for 
whom  he  had  prepared  a  bill  of  sale  from  Griffin  to  Kethel. 
Shorter,  being  examined  on  behalf  of  the  official  assignee  in 
Griffin's  insolvent  estate— one  of  the  objects  of  the  examination 
being  to  impeach  the  bill  of  sale — was  asked  the  following 
question :  "  Did  Mr.  Griffin  state,  in  the  presence  of  Mr.  Kethel, 
that  he  (Griffin)  was  nnable  to  meet  his  liabilities  f ''  Shorter 
declined  to  answer,  but  the  Chief  Commissioner  roled  that  he  was 
compellable  to  answer  the  question.  The  examination  meeting 
was  then  adjourned  to  enable  Shorter  to  appeal  to  the  Full  Court 
on  the  point. 

The  ground  of  appeal  was  that  the  said  question  involved 
communications  made  between  an  attorney  and  his  client  in 
professional  confidence,  and  in  the  course  of  legitimate  pro- 
fessional employment,  and  therefore  privileged  from  disclosure. 

Pilcher,  in  support  of  the  appeal.  This  question  related  to  the 
state  of  Griffin's  affairs,  and  Shorter,  as  his  attorney,  was 
privileged  from  answering  it.  In  E.  v.  Oox  and  Railton  (1)  it  was 
decided  that,  though  the  rule  that  communications  between 
attorney  and  client  are  privileged  is  not  an  invariable  rule,  still 

(1)  14Q.B.D.  158. 
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ordinary  communications  between  them  in  professional  confidence 
are  privileged  so  far  as  they  are  made  in  the  legitimate  course  of 
the  professional  employment  of  the  solicitor.  The  object  of  the 
question  was  to  show  that  the  bill  of  sale  was  prepared  at  a  time 
when  Griffin  was  really  insolvent. 

[SiE  G.  Invbs^  J.  The  privilege  is  the  client's  privilege,  and 
not  the  attorney's.  Can  the  latter  refuse  to  answer  except  under 
instructions  from  the  insolvent  f  ] 

Shorter  had  been  acting  for  Griffin ;  therefore,  any  communi- 
cation of  this  kind  was  privileged.  Brett,  M.II.,  in  Pearce  v. 
Foster  (2),  at  p.  119,  Wd  :  ''The  privilege  with  regard  to  con- 
fidential communications  between  solicitor  and  client  for  profes- 
sional purposes  ought  to  be  preserved,  and  not  frittered  away.'' 
[5  Vic.  No.  17,  BS.  67  &  69 ;  7  Vic.  No.  19,  s.  22 ;  and  19  Vic. 
No.  38,  s.  3  were  referred  to.] 

Our.  adv.  vult. 


1887. 


In  re 
Gbitfik. 


On  March  9th,  the  following  judgments  were  delivered  : —  March  9. 

Faucbtt,  J.  Having  read  the  evidence,  I  have  formed  a  very  jntuoett  J. 
different  opinion  to  that  which  I  arrived  at  yesterday  on  hearing 
the  argument.  I  understood  then  that  Mr.  Shorter  had  been 
acting  as  attorney  for  Griffin  when  the  conversation  in  question 
took  place.  But  on  reading  the  evidence  I  find  this  passage  in 
Mr.  Shorter's  evidence  :  "  I  was  acting  for  Mr.  Kethel,  and  not 
for  Mr.  Griffin  at  all."  Then  at  the  end  of  the  examination  he 
was  asked  this  question  :  '^  Did  Mr.  Griffin  state  in  the  presence 
of  Mr.  Kethel,  that  he  (Griffin)  was  unable  to  meet  his 
habilities  f " — and  it  was  contended  that  this  statement  was 
privileged.  It  does  appear  that  Griffin  was  a  client  of  Mr. 
Shorter  in  other  matters,  but  not  in  this  matter.  That  being 
80, 1  cannot  see  the  slightest  ground  for  the  protection  of  the 
attorney  from  being  compelled  to  answer  that  question.  But  I 
wQl  assume  that  Griffin  was  his  client  in  this  matter,  and  that 
Mr.  Shorter  was  acting  for  Griffin.  If  he  had  been  acting  for 
Griffin  alone,  I  should  probably  have  come  to  the  conclusion 

(2)  15  Q.B.D.  114. 
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In  re 
QriffiK. 

Faueett  J, 


that  tlie  transnction  was  privileg^ed,  because  I  do  not  want  to 
fritter  away  this  privilege.  But  it  appears  that  he  was  ako 
acting  as  KethePs  attorney,  and  I  cannot  see  why  KethePs 
attorney  should  be  privileged.  Kethel  would  have  no  privilege. 
Why,  then,  should  Kethel's  attorney  be  privileged,  even  though 
he  was  the  attorney  for  Griffin  as  well?  I  think,  therefore,  that 
the  Chief  Commissioner  was  perfectly  right  in  the  view  which 
he  took. 


Innes  J.  SiR  G.  Innes,  J.    I  concur.    I  fully  agree  that  the  professional 

privilege  of  attorneys  should  be  preserved  and  not  frittered 
away.  In  this  case  I  think  that  Mr.  Shorter  was  acting  to  a 
certain  extent  as  for  Griffin,  the  insolvent,  and  was  also  acting 
for  Kethel',  the  bill  of  sale  holder.  Mr.  Shorter  says  in  his 
evidence,  referring  to  that  bill  of  sale,  ''  I  drew  it  for  Mr. 
Kethel."  The  question  then  arises  whether,  at  that  interview, 
or  at  any  other  time,  the  insolvent  said  that  he  was  not  able  to 
meet  his  liabilities.  .  The  object  of  the  proceeding  in  insolvency 
was,  as  I  understand,  to  set  aside  this  bill  of  sale  as  being  a 
preference.  We  have  to  look  at  the  question  whether  there  is 
any  privilege  at  all  in  this  matter.  If  there  was  any  fraud — 
and  I  do  not  say  that  it  was  in  the  mind  of  Mr.  Shorter — ^the 
privilege  would  be  destroyed.  It  was  so  laid  down  by  Stephen, 
J,,  who  delivered  the  judgment  of  the  Court  in  B.  v.  Oox  and 
Bailton  (1)  at  p.  165.  It  would  be  otherwise  if  there  were  no 
question  of  intended  fraud,  and  the  transaction  between  the 
grantor  and  grantee  were  in  good  faith.  Besides,  was  the 
statement  confidential  at  all  ?  It  seems  to  me  that,  if  a  state- 
ment is  made  in  the  presence  of  a  third  party,  there  can  be  no 
privilege  properly  so  called.  The  only  privileged  communica- 
tions are  those  made  between  the  solicitor  and  client  when  they 

are  alone. 

Appeal  dismissed. 
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In  re  JANET  S.  WHITE.  1887. 


March  9. 


Varley  O.J. 


CrMPii  Zanda  Act  of  1884  (48  Vic.  No,  18),  8.  I26^1>eath  of  applicant— AdSowm- 
ment  hy  land  hoard  pending  adminitiration. 

W.,  an  applicant  to  conyert  a  pre-leaae  into  a  conditional  lease,  under  48  Vic.     FauceU  J. 
No.  18,  died  before  the  application  came  before  the  local  land  board.    After       r  ^^    t 
one  adjournment  for  evidence  of  the  deceased  haying  any  legal  representatiyej 
the  board  refused  a  further  adjournment,  although  evidence  was  given  that  one 
H.  was  applying  for  letters  of  administration,  and  disallowed  the  application. 

Hdd,  that  the  board  were  wrong  in  not  acceding  to  the  request  for  a  further 
adjournment.    Decision  reversed. 

Special  case  stated  by  tlie  Minister  for  Lands^  under  tHe 
140th  section  of  tlie  Orovm  Lands  Act  of  1884  (48  Vic.  No.  18). 

1.  On  23rd  of  June,  1881,  Janet  Smith  White  became  the 
conditional  purchaser  of  140  acres  of  land. 

2.  On  the  10th  March,  1885,  the  said  Janet  Smith  White, 
being  still  the  owner  of  the  said  purchase  and  residing  thereon, 
applied  for  a  conditional  lease  of  1920  acres,  under  the  54th 
section  of  the  Crown  Lands  Act  of  1884,  in  virtue  of  the  said 
conditional  purchase. 

3.  The  said  application  was  duly  made,  and  there  was  Crown 
land  available  for  the  purpose  of  the  application. 

4.  On  the  17th  of  May,  1885,  the  said  Janet  Smith  White 
died  before  the  said  application  had  come  before  the  local  land 
board,  at  Moree,  to  be  dealt  with. 

5.  On  the  25th  of  October,  1885,  the  application  came  before 
the  said  board,  and  was  adjourned  for  evidence  as  to  the  deceased 
having  any  legal  representatives  ;  and  on  the  22nd  March,  1886^ 
the  matter  again  came  before  the  said  board,  when  evidence  was 
given  that  Mrs.  Hassall,  niece  of  the  said  Janet  Smith  White, 
had  applied  for  letters  of  administration,  which  application  was 
Btill  pending.     A  further  adjournment  was  refused. 

6.  The  board  held  that  as  there  was  then  no  legal  repre- 
sentatiye  to  perform  the  condition  of  residence,  the  application 
most  be  dismissed. 

7.  Against  this  decision  T.  H.  Hassall,  husband  of  the  said 
Mrs.  Hassall,  appealed  to  the  Minister,  who  referred  the  question 
to  the  Supreme  Court. 
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1887.  The  appellant  in  person.     The  application  was  to  convert  into 

In  re       a  Conditional  lease  a  pre-lease  wMcli  the  deceased  had  held  since 
1881. 


Whitb. 


G.  B,  Stephen  {Salomons,  Q.C.,  with  him)  for  the  Crown.  He 
referred  to  s.  125  of  48  Vic.  No.  18,  the  Grown  Lands  Act  of 
1884,  as  to  the  rights  of  personal  representatives. 

Darley  C.J.  Dablby,  CJ.  (after  stating  the  facts)  continued :  I  am  of 
opinion  that  the  decision  of  the  land  board  of  the  22nd  March 
was  erroneous.  ^I  think  that  they  ought  not  then  to  have 
decided  the  matter ;  but  to  have  granted  a  reasonable  adjourn- 
ment, to  see  whether  or  not  this  application  for  letters  of  adminis- 
tration would  be  granted.  I  think  the  decision  was  erroneous, 
and  ought  to  be  reversed,  so  that  the  case  may  be  heard  upon 
its  merits  by  the  land  board. 

Faucett  J.  Faucett,  J.  I  am  of  the  same  opinion.  The  death  of  Mrs. 
White  did  not  destroy  the  right  of  her  personal  representative 
to  continue  to  perform  the  conditions.  That  seems  to  me  to  have 
been  the  mistake  they  made.  I  entirely  concur  with  his  Honour 
in  thinking  that,  when  they  were  told  that  a  particular  person 
was  seeking  to  obtain  letters  of  administration,  the  board  ought 
to  have  held  their  hands  and  to  have  adjourned  the  hearing 
until  these  letters  had  been  obtained,  and  then  have  decided  the 
case  on  its  merits. 

Junes  J.         Sib  G.  Innbs,  J.     I  only  regret  that  we  cannot  decide  the 

matter  finally. 

Appeal  allowed.     Decision  reversed. 


March  9.  SLOCOMBE  v.  HENDERSON. 

District  Court  appeal — Motion  in  Chambers— Adjourned  hearing  must  be  before 
Darletf  C.J.  ^A*  same  Judge — M  Vic.  No,  30,  *.  1 — Time  for  moving — Costs  of  married 
Faucett  J.         woman  on  taxation. 

and 
Innes  J.  Under  44  Vic.  No.  30,  s.  1,  which  gives  an  appeal  by  motion  from  the  decision 

of  a  Bifstrict  Court  to  the  Supreme  Court,  and  enacts  that  when  the  Supreme 
Court  is  not  sitting  in  Banco,  "  such  motion  may  be  made  before  any  Jadge 
thereof;"    wliere  a  Judge  in  Chambers  has  partly  heard  and  adjourned  such 
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motioDy  no  other  Jadge  has  jurisdiction  to  hear  such  adjourned  application.   So,         1887. 
vhere  a  motion  was  made  in  time  and  adjourned  for  the  Judge's  notes  to  be  pro-  "~Z 
cored,  and  afterwards,  after  the  eight  days  had  expired,  was  resumed  before       i«ocombb 
another  Judge,  it  was  held  to  be  a  fresh  motion,  and  therefore  out  of  time.  Hxndsbson. 

Special  order  as  to  costs  of  married  woman. 

DiSTHICT  COUBT   ApPSAL. 

Cohen  for  tHe  plaintiff  (appellant). 

Oardon,  for  the  defendant  (respondent)  ^  took  the  preliminary 
objection  that  the  mle  nisi  had  been  obtained  oat  of  time.  The 
dedaion  below  was  on  November  26th,  1886.  On  December  4th 
an  application  was  made  to  Sir  Gr.  Innes^  J.,  in  Chambers  (there 
being  no  Court  sitting  in  Banco),  and  adjourned,  the  Judge's 
notes  not  having  been  obtained.  The  rule  was  subsequently 
granted  by  his  Honour  the  Chief  Jiiatice,  after  the  eight  days 
required  by  44  Vic.  No.  30,  s.  1,  had  expired.  The  rule  does 
not  recite  any  adjournment.  Even  if  it  did,  this  objection  would 
be  &tal;  for,  by  the  Act  (44  Vic.  No.  30),  s.  1,  jurisdiction  to 
hear  appeals,  when  the  Court  is  not  sitting  in  Banco,  is  given 
to  "  any  Judge  thereof."  The  motion  in  this  case  having  been 
part  heard  before  Sir  G.  Innes,  J.,  could  not  be  resumed 
before  another  Judge. 

Cohen.  Although  different  Judges  may  sit  in  Chambers  on 
Monday,  Wednesday,  and  Friday,  the  Court  is  one  and  the  same 
tribunal.  It  is  the  same  Court,  though  it  may  be  differently 
constituted.  In  Button  v.  Woolwich  Building  Society  (1),  a 
similar  motion  was  made  in  Chambers  before  one  Judge,  who 
adjourned  the  application,  which  was  renewed  before  another 
Judge,  who  adjourned  it  to  the  Divisional  Court.  The  point  on 
which  the  case  turned  was  whether  the  latter  Judge  had  power 
to  send  the  case  to  the  Court.  The  present  point  was  not  taken. 
So  in  Tennant  v.  Bawlvngs  (2),  where  the  objection  taken  was 
that  there  was  no  power  to  extend  the  time  fixed  by  the  Act  for 
hearing  motions  nisi  in  County  Court  appeals,  the  point  was 
not  taken  that  the  different  applications  had  been  made  to 
different  Judges. 

(1)  5  Q.B.D.  88.  (2)  4  C.P.D.  138. 
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^^'^'  [Daelby,  C.J.     The  Court  in  Chambers  is  the  same,  whatever 

Sloooxbe    Judge  is  sitting.     But  the  question  is  whether  a  matter  of  this 
HsNincRsoN.  ^^^^  ^s  ^^^  ^^®  ^^  which  the  particular  Judge  to  whom  the 
original  application  is  made  is  personally  seized.] 

The  words  of  our  Act  mean  that  the  motion  may  be  made 
before  any  Judge  in  Chambers,  whoever  may  happen  to  be  sitting. 

[Daelby,  C. J.  The  words  of  the  Act  are,  "  If,  pending  such 
eight  days,  or  at  the  time  of  their  expiration,  the  Court  shall  not 
be  sitting  in  Banco,  such  motion  may  be  made  to  any  Judge 
thereof.*'  This  is  determined  by  statute.  We  cannot  vary  a 
statute,  as  we  could  a  mere  rule  of  Court.  What  are  the  words 
of  the  English  Act  ?] 


ec 


^  If  the  Court  ...  be  not  sitting,  such  motion  may  be 
made  before  any  Judge  of  a  superior  Court  sitting  in  Chambers." 
In  Button  v.  The  Woolwich  Building  Society  (1),  the  matter  came 
before  Bowen,  J.;  and  then  before  Lindley,  J.,  in  Chambers. 

[Sir  G.  Innes,  J.  That  would  be  in  your  favonr  if  the  words 
of  our  Act  were  '^  or  to  any  Judge  thereof  in  Chambers.*'] 

The  words  "  in  Chambers"  follow  by  necessary  implication. 
Button  V.  The  Woolwich  Building  Society  (1)  seems  to  be  the 
exact  converse  of  Blakeney  v.  Pegus  (3). 

[Paucett,  J.  A  clear  distinction  is  drawn  in  Brown  v.  Shaw 
(4)  by  Bramwell,  B.,  between  rules  for  the  regulation  of  the 
business  of  the  Court  and  matters  regulated  by  statute.  At  p. 
427  he  says  :  "  The  Practice  Rules  were  made  by  the  Judges, 
and  can  hardly  be  deemed  to  have  the  force  of  an  Act  of  Parlia- 
ment ;  but  I  doubt  whether,  under  any  circumstances,  we  have 
power  to  enlarge  a  period  of  time  fixed  by  a  statute  for  doing 
an  act."] 

[Darley,  C.J.  Was  it  not  in  point  of  fact  an  entirely  new 
application  to  me  ?] 

Suppose  this  case  is  adjourned  by  the  present  Court,  it  could 
be  heard  by  a  Court  differently  constituted. 

(8)  6  N.S.W.  L.E.  107.  (4)  1  Ex.  D.  425. 
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[Darlby,  C.J.     Yes ;  but  it  is  one  and  the  same  Court.]  ^^^' 

Slooombb 

Dablby,  C.J.  I  very  much  regret  having  to  give  effect  to  this  hendrbson 
technical  objection,  which,  however,  was  very  properly  taken  by  Darley  C.J. 
Mr.  Gordon,  In  Blaheney  v.  Pegus  (3),  the'  facts  were  not 
precisely  the  same.  It  was  there  held  that  the  Court  had  no 
power  to  partly  hear  a  motion  of  this  kind,  and  then  send  it 
before  a  Judge  in  Chambers.  Sir  J.  Martin,  C.J.,  says  at  p. 
109 :  "  The  Court  here  has  statutory  power ;  but  the  express 
directions  of  the  statute  conferring  the  power  must  be  obeyed." 
And  again,  at  the  bottom  of  the  same  page,  he  says  :  '^  Then 
comes  this  question,  whether,  where  a  motion  is  partly  argued 
before  the  Full  Court,  it  can  be  continued  before  a  Judge  in 
Chambers.  It  is  true  that  the  Court  may  direct  that  the 
motion  may  be  heard  altogether  in  Chambers.  But  here  the 
motion  was  made  to  the  Court;  it  must,  therefore,  be 
considered,  by  a  necessary  fiction,  as  partly  heard,  in  order 
to  comply  with  the  provisions  of  the  statu  to.  There  is  no 
authority,  of  which  I  am  aware,  by  which  the  Court  can  partly 
hear,  and  then  send  a  case  to  a  Judge  in  Chambers.  If  it  were 
not  partly  heard,  it  must  have  come  before  the  Judge  in 
Chambers  as  a  new  motion."  Apply  that  reasoning  to  the 
present  case.  It  came  before  a  Judge  of  the  Court,  and  was 
part  heard  before  that  Judge.  It  seems  to  me,  therefore,  following 
the  reasoning  of  Sir  J.  Martin,  that  it  must  be  heard  in  all  its 
stages  before  that  Judge.  That  Judge  had  no  power  to  delegate 
his  power  to  another  Judge.  If  an  applit;ation  of  this  kind  is 
heard  before  one  Judge,  it  must  be  continued  before  that  Judge. 
It  maybe  unsatisfactory;  but  that  is  a  matter  for  the  Legislature, 
and  not  for  this  Court,  to  rectify. 

Faucett,  J.  I  am  sorry  that  I  also  feel  compelled  to  uphold  paucett  J. 
this  preliminary  objection.  A  person  comes  within  the  eight  days 
required  by  the  Act,  but  has  been  unable  to  get  a  copy  of  the 
Judge^s  notes ;  and,  as  we  cannot  deal  with  the  matter,  we  partly 
hear  it  and  adjourn  it  to  a  subsequent  day.  That  is  not,  in  fact, 
to  repeal  the  rule  as  to  eight  days.  Two  arguments  were 
addressed  to  us  by  Mr.  Cohen.     First,  that  the  Supreme  Court 
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^QS^'       may  be  differently  constituted  from  day  to  day ;  but,  like  the 


Slogoxbs  Crown,  wbich  we  know  never  dies,  so  tbe  Court  always  continues, 
HBNDKB80N.  ^^  uiatter  wliat  Judges  constitute  it.     Secondly,  that  a  Judge 

Faucet  J.  sitting  in  Chambers  is,  for  tbe  purposes  of  these  appeals,  when  the 
Court  is  not  sitting  in  Banco,  a  Judge  of  tbe  Court,  acting  for 
tbe  Court  under  the  statute ;  and,  therefore,  any  Judge  so  sitting 
in  Chambers  can  hear  any  such  appeal.  If  so,  that  would  get 
rid  of  all  the  difficulties.  If  the  practice  were  only  prescribed 
by  a  rule  of  Court,  it  would  be  a  different  thing  ;  because,  as  it 
has  been  frequently  said,  the  rules  are  not  the  masters  of  the 
Court,  but  the  slaves  of  the  Court.  But  we  cannot  in  that  way 
get  rid  of  an  enactment  in  an  Act  of  Parliament. 

I»nes  J.  Sib  G.  Innbs,  J.  When  I  first  saw  the  indorsement  on  the 
papers,  that  the  rule  had  been  first  moved  before  me,  and  after- 
wards granted  by  his  Honour  the  Chief  Justice,  I  thought 
it  probable  that  this  objection  might  be  taken.  I  regret 
that  we  must  give  effect  to  it,  because  a  substantial  miscarriage 
of  justice  may  be  the  result.  The  words  of  the  Act  are  not  ''before 
a  Judge  in  Chambers,*'  but  *'  before  any  Judge  thereof."  The 
tribunal  so  appointed  being  "any  Judge"  of  the  Supreme 
Court,  that  Judge  to  whom  the  application  is  first  made  can 
alone  deal  with  the  matter.  At  the  same  time  we  cannot 
interfere  in  any  way  with  Mr.  Cohen  proceeding  with  his  appli- 
cation before  me,  if  he  thinks  it  advisable  to  do  so. 

Ghrdon  asks  for  costs. 

Cohen  submits  tiiat,  under  the  circumstances,  no  costs  should 
be  allowed. 


Darley  C  J. 


Dablby,  C.J.  I  am  afraid  this  rule  must  be  discharged  with 
costs.  It  is  not  a  purely  technical  objection,  but  an  objection  to 
our  jurisdiction. 

Ghrdon  asks  for  an  order  directing  the  Prothonotary  that,  on 
the  taxation  of  the  costs  of  this  rule,  the  costs  of  the  defendant 
be  allowed  on  the  usual  scale.  There  is  this  difficulty,  that  the 
defendant,  being    a    married    woman,  cannot    appear    by   an 
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attorney  to  tax  costs,  although  the  defence,  upon  which  she 
succeeded  below,  was  coverture.  Sloooxbs 

V. 
HXITDBBSON. 

Dablet,  C.J.    I  think  that  as  the  Prothonotary  is  our  officer  j)ariey  O.J. 
we  can  make  the  order  faj. 


Order  accordingly.     Rule  discharged  with  costs. 


Attorney  for  plaintifE  (appellant)  :  Lyons. 
Attorney  for  defendant :  Bofe. 

(a)  NoTX.  On  May  10th«  Coken,  for  the  pl&intiif ,  asked  the  Court  for  an 
ezpresfdon  of  opinion,  for  the  direction  of  the  Prothonotary,  as  to  the  meaning 
of  the  order  of  9th  March  as  to  costs.  He  referred  to  Finlay  v.  Farquharson 
(S  C.B.  847).  The  Prothonotary  was  in  doubt  whether  to  allow  costs  out  of 
pocket  only^  or  ordinary  costs,  as  between  party  and  party. 

Dabutt,  C  J.  The  meaning  of  what  we  said  was  that  we  could  not  assess  the 
costs,  as  we  had  no  time.  We  therefore  sent  the  matter  to  our  officer,  the 
Prothonotary,  to  assess  the  costs.  We  intended  that  the  defendant  should 
haye  the  ordinary  costs  as  between  party  and  party. 

Sis  G.  Innbs,  J.  It  would  be  hard  on  the  respondent,  whose  defence  was 
ooTertnre,  and  who  is  brought  here  by  the  appellant,  to  deny  her  costs.  She  is 
clearly  entitled  to  costs  as  between  party  and  party. 


LEE  «.  BLAEBNEY. 

laiunord  and  tenant — Mj^tment — Common  Law  Proc€dwr6  Act,  1868, 
Jfetne  profiii — Special  damage. 


t.  165— 


(1)  Common  Law  Procedure  Act,  1S5S, 
1.165:  "Whenever  it  shall  appear  on 
the  trial  of  any  ejectment  at  the  suit  of 
a  I«ndlord  against  a  tenant,  that  such 
toisat  or  his  attorney  hath  been  serred 


March  9. 


In  ejectment  under  s.  165  of  the  Common  Law  Procedure  Act,  1858,  a  plaintiff 
ia  entitled  to  recover  as  mesne  profits  the  rent  he  might  have  obtained  but  for 
the  defendant's  holding  over,  together  with  interest  on  a  sum  offered  as  a  bonus 
for  the  good-will  of  the  premises.  But  he  is  not  entitled  to  recover  special 
damages  for  the  loss  occasioned  by  his  being  unable  to  enter  into  such  contract. 

Ejiotment  nnder  a.  165  of  the  Criminal  Law  Procedure  Act, 
1853  (1)^  by  landlord  of  premises  occupied  as  an  hotels  held  over 


Dorley  C.J. 

Faneett  J. 

and 

JtlflM  J. 


with  due  notice  of  trial,  the  Judge, 
before  whom  such  cause  shall  come  on  to 
be  tried,  shall,  whether  the  defendant 
shall  appear  upon  such  trial  or  not, 
permit  the  claimant  on  the  trial,  after 
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^^^'  for  24  weeks  after  the  expiration  of  a  lease.  At  the  trial  on  the 
Lm  6th  September,  1886,  before  Windeyer,  J.,  it  was  proved  by  the 
Blakbnkt.  plaintifE  that  there  were  counterpart  leases  of  the  premises,  dated 
24th  March,  1881 ;  that  the  lease  expired,  according  to  the  copy 
kept  by  him,  on  24th  March,  1886,  but  by  some  mistake,  accord- 
ing to  the  copy  kept  by  the  tenant,  on  March  7th  ;  the  rent  was 
SI.  Ss.  per  week ;  the  defendant  paid  fortnightly ;  the  last 
payments  were  made  on  the  8th  and  22nd  March,  1886.  In 
January,  1886,  the  defendant  spoke  to  the  plaintifE  about 
renewing  the  lease,  and  the  plaintiff  told  him  that  he  was  going 
to  advertise  for  tenders.  The  defendant  asked  for  time,  and  the 
plaintiff  consented  to  give  him  a  month.  The  plaintiff  accepted  a 
tender  for  3Z.  10«.  a  week^  and  7001.  bonus,  for  a  seven  years^  lease. 
The  defendant  refused  to  quit ;  proceedings  were  instituted  by 
the  plaintiff  in  the  Police  Court,  and  ultimately  this  action  was 
commenced.  Darby  Buane,  a  publican,  said  that  in  March, 
1886,  he  tendered,  and  was  willing  to  give  700Z.  bonus,  and  3i. 
lOs.  a  week  for  a  seven  years'  lease  of  the  hotel ;  and  that  he 
was  introduced  to  the  defendant  as  the  in-coming  tenant.  Denis 
Courtney,  a  publican,  said  he  also  tendered :  The  place  was 
worth  SI.  lOs.  or  SI.  15*.  a  week,  and  600Z.  or  700Z.  bonus  on  a 
lease  from  seven  to  ten  years. 

The  defence  was  that  the  lease  having  expired  on  the  7th 
March,  1886,  and  the  plaintiff  having  accepted  rent  on  two 
occasions  after  that,  a  fresh  tenancy  for  a  year  had  been  created. 
The  defendant  admitted  that  the  plaintiff  ha^d  told  him  he  was 

proof  of  his  right  to  recover  the  pos-  also  as  to  the  amount  of  the  damages  to 
session  of  the  whole  or  of  any  part  of  be  paid  for  such  mesne  profits ;  and  in 
the  premises  mentioned  in  the  writ  in  such  case  the  landlord  shall  have  judg- 
ejectment,  to  go  into  evidence  of  the  ment  within  the  time  hereinbefore 
mesne  profits  thereof,  which  shall  or  provided,  not  only  for  the  recoveiy 
might  have  accrued  from  the  day  of  the  of  possession  and  costs,  but  also 
expiration  or  determination  of  the  for  the  mesne  profits  found  by  the 
tenant's  interest  in  the  same,  down  to  the  jury.  Provided  always,  that  nothing 
time  of  the  verdict  given  in  the  cause  or  to  hereinbefore  contained  shall  be  con- 
some  preceding  day  to  be  specially  men-  strued  to  bar  any  such  landlord  from 
tioned  therein,  and  the  jury  on  the  trial  bringing  any  action  for  the  mesne  profits 
finding  for  the  claimant,  shall,  in  such  which  shall  accrue  from  the  verdict  or 
case,  give  their  verdict  upon  the  whole  the  day  so  specified  therein  down  to  the 
matter,  both  as  to  the  recovery  of  the  day  of  the  delivery  of  possession  of  the 
whole  or  any  part  of  the  premises,  and  premises  recovered  in  the  ejectment.  " 
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going  to  call  for  tenders^  and  that  lie  would  give  the  defendant        ^^^' 
the  preference.  Lee 

The  jury  returned  the  following  verdict  in  writing  : — ^Verdict   Blakbnet. 
for  the  plaintiff.     Damages^  340Z. ;  24  weeks'  rent  at  75^.^  902. ; 
interest  on  contract  bonus  of  700Z.,  bOL;   loss  through  non-fulfil- 
ment of  contract  with  Buane  or  Courtney,  200Z.      Making  340Z. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  following 
grounds : — 1.  That  the  damages  and  mesne  profits  awarded  to 
the  plaintiff  were  excessive.  2.  That  his  Honour  was  wrong  in 
directing  the  jury  to  assess  damages  in  this  action  on  contracts 
and  agreements,  of  whose  conditions  and  terms  there  was  no 
evidence.  8.  That  his  Honour  was  wrong  in  allowing  and 
directing  the  jury  to  assess  damages  to  the  plaintiff]  on  contract 
and  agreements  with  third  parties^  of  whose  capacity  to  perform 
them  there  was  no  evidence,  and  where  such  damages  were  not 
specially  laid  in  the  action.  4.  That  his  Honour  was  wrong  in 
allowing  and  directing  the  jury  to  assess  damages  on  contracts 
and  agreements  with  third  parties  where  there  was  no  evidence 
that  their  contents  and  effect  had  been  communicated  to  the 
defendant  by  the  plaintiff^  or  were  otherwise  known  to  him. 

Mariarty,  for  the  defendant,  in  support  of  the  rule,  contended 
that  the  plaintiff  ought  to  have  alleged  special  damage. 

[Dablbt^  C.J.  The  difficulty  is,  that  in  ejectment  special  damage 
cannot  be  claimed.  In  ejectment  on  title,  a  plaintiff  is  not 
entitled  to  mesne  profits ;  he  must  afterwards  bring  trespass  to 
recover  mesne  profits.  The  question  is,  whether,  under  s.  165  of 
the  Common  Law  Procedure  Act,  special  damage,  as  it  cannot  be 
specially  alleged,  can  be  recovered.  The  real  point  is,  as  to  the 
meaning  of  the  words  "  mesne  profits  "  in  that  section.] 

There  was  no  evidence  of  any  contract  having  been  actually 
made.  What  Ruane  said  was,  that  31,  lO*.  would  be  a  good  rent, 
and  that  he  would  not  give  the  700Z.  bonus  except  on  terms  that 
he  could  sub-let.  The  plaintiff  always  refused  to  allow  his 
tenants  leave  to  sub-let.  Therefore,  the  verdict  was  wrong  as 
to  those  items. 
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^^^'  [Dablvy,  O.J.     1  think  if  the  plaintifE  had  gone  into  the  box 

Lsx        and  said^  ''I  ooold  have  got  8Z.  15«.  a  week,  and  700Z.  bonus,  bnt 

Blakinxt.  ^  ^^  ^^^  ^7  because  the  defendant  was  holding  oyer,''  that 

would  have  been  enough  to  justify  the  verdict  as  to  those  items.] 

As  to  the  item  of  200Z. — [He  was  stopped.] 

Mann,  for  the  plaintiff,  showing  cause,  was  asked  by  the  Court 
to  confine  himself  to  the  item  of  200Z.  He  cited  Holdfast  v. 
Morria  (2),  Goodtitle  v.  Tombs  (8). 

[Darlbt,  C.J.  These  cases  would  have  applied  if  you  had 
taken  other  proceedings.] 

In  s.  165  of  the  Oommon  Law  Procedure  Act,  it  is  enacted  that 
"  the  jury  on  the  trial  finding  for  the  claimant,  shall  in  such  case 
give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery 
of  the  whole  or  any  part  of  the  premises,  and  also  to  the  amount 
of  the  damages  to  be  paid  for  mesne  profits." 

[Darlbt,  C.J.  ''Mesne  profits"  does  not  include  special 
damage.  Even  in  an  action  for  mesne  profits  you  can  only  get 
special  damages  when  they  are  specially  claimed.] 

But  it  is  submitted  that  under  the  wide  terms  of  this  section 
the  jury  were  entitled  to  give  the  200Z.  for  ''  damages." 

Darley  Cjr.  Dablet,  C.J.  This  matter  appears  to  me  almost  too  clear 
for  argument.  It  is  an  action  by  a  landlord  against  a  tenant 
under  the  Oommon  Law  Procedure  Act,  1853,  for  overholding 
certain  premises.  By  s.  165  of  that  Act,  ''  the  Judge  .  .  . 
shall  permit  the  claimant  on  the  trial  ...  to  go  into 
evidence  of  the  mesne  profits  •  .  .  and  the  jury  on 
the  trial  finding  for  the  claimant,  shall  in  such  case  g^ve 
their  verdict  upon  the  whole  matter,  both  as  to  the  re- 
covery of  the  premises,  and  also  as  to  the  amount  of  the 
damages  to  be  paid  for  such  mesne  profits."  But  there  is  a 
proviso  that  nothing  in  the  section  shall  bar  the  landlord's  right 
to  bring  an  action  for  mesne  profits  and  so  recover  damages 
(2)  2  Wils.  116.  (8)  8  Wilg.  118. 
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which  he   could  not  recover  in  ejectment.     In  this  case,  the        1887. 
landlord  having  elected  to  proceed   under  that   section,   gave        Lbb 
evidence  of  what  the  mesne  profits  were  that  were  due  to  him   biaebitet. 
from  the. date  of  the  expiration  of  the  tenant's  interest,  up  to  Barley  C J. 
the  time  of  trial.   The  jury  found  that  he  was  entitled,  altogether, 
to  340Z.     The  first  item  which  they  allowed  was  90Z.  for  24 
weeks'  rent,  at  3Z.  15«.  a  week.     It  was  proved  that  that  was 
what  the  place  would  have  let  for.      The  plaintiff   also   gave 
evidence  of  certain  tenders  which  he  had  had  for  the  place,  and 
that  he  might  have  obtained  a  bonus  of  700Z.  for  a  seven  years' 
lease ;  as  to  that,  the  jury  gave  him  50Z.  as  interest.  As  to  these 
two  items  of  90Z.  and  50Z.,  I  am  of  opinion  that  they  were  mesne 
profits  within  the  meaning  of  this  section. 

Now  comes  the  third  item  of  200Z.,  as  to  which  Mr.  Mann  has 
failed  to  convince  the  Court  that  the  plaintiff  was  entitled  to 
that  sum  in  a  proceeding  under  this  section.  Evidence  was 
given  of  certain  contracts  which  the  plaintiff  entered  into,  but 
was  unable  to  complete  owing  to  the  defendant's  conduct  in 
holding  over  the  premises.  I  am  of  opinion  that  such  evidence 
could  not  be  given  in  this  action.  If  he  wanted  to  get  special 
damage  he  should  have  brought  his  action  for  mesne  profits.  If 
that  were  not  so  the  most  manifest  injustice  might  be  done. 
Therefore  I  am  of  opinion  that  the  verdict  should  be  reduced  by 
the  200Z.  improperly  given  as  special  damage ;  but  I  think  the 
verdict  ought  to  stand  as  to  the  other  two  items. 

Faucbtt,  J.  Formerly  a  separate  action  for  mesne  profits  was  Faaeett  J. 
necessary.  In  such  action  he  might  have  been  entitled  to 
recover  special  damage,  such  as  damages  for  loss  of  a  contract, 
if  he  had  given  notice.  Now,  under  the  Common  Law  Pro- 
eedure  Act,  to  a  certain  extent  these  two  actions  have  been 
combined ;  so  that  ejectment  is  considered  not  only  as  an  action 
for  the  recovery  of  land,  but  also  for  the  recovery  of  mesne 
profits.  Mesne  profits,  as  it  seems  to  me,  are  such  damages  as  a 
plaintiff  would  be  entitled  to  recover  in  an  action  for  use  and 
occupation.  It  depends  on  the  circumstances  whether  the  jury 
will  take  the  rent  as  a  guide  or  not.     They  may  give  more ;  they 
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may  give  less.  He  is  entitled  to  mesne  profits^  i.e.,  such  profits 
as  he  has  lost  by  the  holding -over  complained  of. 

As  to  the  amount  of  the  first  item,  there  was  evidence  that  the 
landlord  might  have  got  32.  lbs.  a  week  on  an  agreement  for  a 
lease  for  seven  years,  and,  in  addition,  a  bonas  of  700Z.  The 
jury  gave  90Z.  for  the  loss  of  this  rent,  and  they  seem  to  have 
taken  that  700Z.  into  consideration,  and  to  have  given  50Z., 
which  they  called  interest,  on  the  sum.  It  seems  to  me  that 
that  was  a  fair  thing  for  the  jury  to  take  into  consideration. 
"We  may  find,  if  we  examine  it,  that  the  calculation  was  not 
exactly  accurate ;  but  we  are  not  obliged  to  look  at  such 
calculations  with  microscopic  eyes. 

As  to  the  last  item,  I  am  clearly  of  opinion  that  in  this 
particular  form  of  action,  notice  not  having  been  given,  these 
damages  could  not  be  claimed.  But  it  also  seems  to  me  that  it 
was  not  in  the  contemplation  of  the  parties  that  such  damages 
could  be  given.  It  seems  very  probable  that  the  plaintifE  could 
not  recover  them  in  any  form  of  action ;  but  on  that  point  I 
express  no  opinion. 


SiE  G.  Innbs,  J.    I  entirely  concur. 


The  plaintiff  consenting  to  the 
reducti<m  of  damages,  the  rule 
was  discharged  without  costs. 


Attorneys  for  plaintifE :  B.  B.  Smith  8f  Smith. 
Attorney  for  defendant :  Sanders. 


March  10. 


FaucettJ, 

and 
InnesJ. 


JOHNSTON  V.  PEESTON. 

Pleading — Separate  condition  in  agreement — Orosi-aetion» 

To  a  declaration  on  an  agreement  for  the  supply  of  2000  tins  of  boiled  beef, 
alleging  that  it  was  a  term  of  the  agreement  that  the  defendant  should  make 
good  all  loss  sustained  by  the  plaintiff  through  blown  tins  on  the  receipt  of 
survey  reports,  and  claiming  damages  for  the  loss  sustained  by  reason  of  a 
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number  of  the  tins  being  blown ;  tbe  defendant  pleaded,  thirdly,  that  under         1887. 
the  agreement  the  plaintiff  was  bound  to  furnish  to  the  defendant,  within  a  ~~: 
reasonable  time,  the  survey  report,  and  did  not  furnish  the  same ;  and,  fourthly^  ^ 

that  it  was  a  term  of  the  agreement  that  the  defendant  should,  on  the  receipt     Fabbton. 
<of  the  survey  report,  have  the  option  of  having  the  blown  tins  returned  to  him 
on  pajment  of  freight,  &c.,  but  the  plaintiff,  though  duly  notified,  refused  to 
retam  the  blown  tins  to  the  defendant. 

Held,  that  the  pleas  were  bad,  as  the  said  conditions  were  not  conditions 
precedent  to  the  plaintiff's  right  of  action,  but  ought  to  be  pleaded  by  way  of 
cross  action.    Leave  to  amend  accordingly. 

Declaration  :  For  that  it  was  agreed  by  and  between  the 
plaintijBE  and  the  defendant  that  the  defendant  should  supply  to 
the  plaintifE  2000  cases  of  boiled  beef  preserved  in  tins,  and  that 
the  plaintiff  should  pay  for  the  same  a  certain  price  then  agreed 
npon  between  them,  and  that  the  defendant  should  make  good 
all  loss  which  might  be  sustained  by  the  plaintiff  through  blown 
tins  on  receipt  of  survey  reports ;  and  the  plaintiff  says  that  he 
did  sustain  great  loss  through  blown  tins  within  the  meaning  of 
the  said  agreement.  And  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed  necessaiy  to  entitle  the 
plaintiff  to  maintain  this  action  for  the  breaches  hereinafter 
alleged ;  yet  the  defendant  has  not  made  good  the  said  loss,  and 
a  large  sum  remains  due  from  the  defendant  to  the  plaintiff  in 
respect  thereof. 

2.  And  the  plaintiff  further  sues  the  defendant  for  that  the 
plaintiff  was  desirous  of  purchasing  from  the  defendant  a  quantity 
of  meat  preserved  in  tins  for  shipment  from  Sydney  to  England, 
as  the  defendant  well  knew,  and  thereupon  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant  that  the  defendant 
should  supply  to  the  plaintiff  2000  cases  of  boiled  beef  preserved 
in  tins,  and  that  the  plaintiff  should  pay  for  the  same  a  certain 
price  agreed  upon  between  them,  and  that  the  said  meat  should 
be  properly  preserved,  and  should  be  packed  in  tins  properly 
soldered  and  reasonably  strong  enough  and  fit  for  the  said 
voyage  from  Sydney  to  England  aforesaid,  and  the  plaintiff 
accordingly  bought  the  said  meat  and  shipped  the  same  from 
Sydney  to  England,  and  all  conditions  were  .fulfilled  and  all 
things  happened  and  all  times  elapsed  necessary  to  entitle  the 
plaintiff  to  sue  for  the  breaches  hereinafter  alleged,  yet  the  said 
meat  was  not  properly  preserved,  and  was  not  packed  in  tins 
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1887.  properly  soldered,  and  the  said  tins  were  not  reasonably  strong^ 
JoHNSTox  enough  and  fit  for  the  voyage  from  Sydney  to  England  aforesaid, 
Pbbs'ton.  whereby  a  quantity  of  the  said  tins  broke  and  burst  and  became 
damaged  and  injured,  and  a  quantity  of  the  said  meat  went  bad 
and  became  of  no  use  to  the  plaintiff.  And  the  plaintiff  lost  the 
benefit  of  the  said  agreement  and  the  money  which  he  paid  to 
the  defendant  for  the  said  meat,  and  the  profits  he  would  have 
made  thereby,  and  incurred  loss  and  expense  in  shipping  the 
said  meat  to  England,  and  for  the  freight,  storage,  cartage, 
survey  fees  and  other  charges.  And  the  plaintiff  claims  six 
hundred  and  fifty  pounds. 

Pleas  :  8.  And  for  a  further  plea  to  the  said  first  and  second 
counts  respectively  the  defendant  says  that  under  the  said 
agreement  it  became  the  duty  of  the  plaintiff  to  furnish  to  the 
defendant  within  a  reasonable  time  the  survey  report  in  the  said 
agreement  referred  to.  And  the  defendant  says  that  the 
plaintiff  did  not  furnish  to  him  the  said  survey  report  within  a 
reasonable  time.  4.  And  for  a  further  plea  to  the  said  first  and 
second  counts  respectively,  the  defendant  says  that  it  was  one  of 
the  terms  of  the  said  agreement  that  in  the  event  of  any  of  the 
said  tins  becoming  blown  within  the  meaning  of  the  said 
agreement  the  defendant  on  the  receipt  of  the  said  survey  report 
thereof  should  have  the  option  of  having  the  said  blown  tins 
returned  to  him  by  the  plaintiff,  and  that  the  defendant  should 
bear  and  pay  the  freight  and  shipping  charges  on  the  said  tins 
so  returned  to  him.  And  the  defendant  says  that  in  accordance 
with  the  said  agreement  he  duly  notified  to  the  plaintiff  that  he 
required  the  alleged  blown  tins  to  be  returned  to  him  on  the 
terms  of  the  said  agreement,  but  the  plaintiff  refused  to  return 
the  said  tins  to  the  defendant. 

Demurrer  to  the  third  plea,  upon  the  grounds  : — 1.  That  the 
said  plea  contains  no  legal  defence  to  the  causes  of  action  to 
which  it  is  pleaded.  2.  That  the  alleged  omission  to  furnish  the 
survey  reports  might  support  a  plea  of  cross-action  in  respect  of 
any  damage  arising  from  such  omission,  but  is  not  a  breach  of  a 
condition  precedent  to  plaintiff's  right  of  action.  3,  That  the 
alleged  duty  does  not  arise  in  respect  of  the  agreement  declared 
upon  in  the  second  count. 


VOL.  Vra.]  CASKS  AT  LAW.  149 

Demurrer  to  the  fourfeh  plea,  apon  the  grounds  : — 1.  That  the       l^^* 
said  plea  contams  no  legal  defence  to  the  causes  of  action  to    Johnston 
which  it  is  pleaded.     2.  That  the  alleged  omission  to  return  the     pbbbton. 
said  tins  might  support  a  plea  of  cross-action  in  respect  of  any 
damage  arising    from  such  omission,  but  is  not  a  breach  of  a 
condition  precedent  to  plaintifPs  right  of  action.     3.  That  the 
said  plea  is  no   answer   to  so   much  of   the   second   count   as 
complains  of  injuries  and  damage  to  tins  other  than  blown  tins. 

Joinder  in  demurrer. 

0.  B.  StepJien,  for  the  plaintiff,  in  support  of  the  demurrer. 

DonovaUj  for  the  defendant,  in  support  of  the  pleas,  was  called 
upon  by  the  Court.  He  contended  that  the  terms  of  the  agree- 
ment giving  the  defendant,  after  the  receipt  by  him  of  the  report 
of  survey  of  the  tins,  the  option  of  having  the  blown  tins  returned 
to  him,  implied  that  such  report  must  be  furnished  by  the  plaintiff 
within  a  reasonable  time.  The  object  of  giving  the  defendant 
that  option  was  to  enable  him  to  recoup  himself  to  some  extent 
for  the  damage  which  he  might  have  to  pay  the  plaintiff  for  loss 
through  blown  tins.  This  object  would  be  entirely  defeated  by 
the  plaintiff's  delay  in  having  a  survey  made  after  the  landing  of 
the  tins  in  England  ;  and,  further,  by  plaintiff's  refusal  to  return 
the  blown  tins  to  defendant  when  notified  to  do  so.  Defendant's 
liabihiy  to  pay  to  plaintiff  the  loss  sustained  by  him  through 
blown  tins  depended  upon  the  fulfilment  by  plaintiff  of  the 
obligations  thus  imposed  on  him.  The  performance  by  the 
plaintiff  of  the  duties  thus  imposed  on  him  was,  therefore,  in  each  I 

case  a  condition  precedent  to  the  plaintiff's  right  of  action. 

Paucktt,  J.  (after  reading  the  material  parts  of  the  pleadings). 
It  is  contended  by  Dr.  Donovan  that  these  are  conditions  pre- 
cedent to  the  right  of  action  by  the  plaintiff.  According  to  that, 
the  plaintiff  is  entitled  to  damages  at  once  for  the  blown  tins ; 
and  he  is  entitled  to  full  damages  for  the  loss  of  the  tins.  How 
can  the  non- furnishing  of  a  report  be  an  answer  to  the  whole 
cause  of  action  f  There  may  be  no  damage  occasioned  by  the 
non-furnishing  of  the  report.     It  might  be  a  ground  for  reducing 

N^,WJL,  Vol  VIII.,  Law.  L 


160 


CASES  AT  LAW. 


[K.  S.  W.  B. 


1887. 


the  damages ;  but  it  seems  to  me  that  is  rather  a  matter  for  a 
Johnston    plea  of  cross-action.     It  is  not  an  answer  to  the  action  ;  it  is  not 
Pbbston.    ^  condition  precedent  to  the  plaintifiPs  claim^  but  a  ground  of 
Faucett  J.     damages  to  be  set  off  against  the  plaintiff's  claim.     The  fourth 
plea  is  substantially  the  same  as  the  third.     The  legal  principle 
is  clear  where  there  is  a  separate  condition^  and  one  Which  is  in 
no  way  a  condition  precedent  to  the  plaintiff's  claim.     Under 
these  circumstances^  I  am  of  opinion  that  the  pleas  are  bad.  Bat 
they  can  be  amended^  so  as  to  be  made  pleas  by  way  of  cross- 
action. 

Sir  G.  Innes,  J.     I  am  of  the  same  opinion^  for  the  reasons 
80  clearly  stated  by  his  Honour. 

Judgment  for  the  plaintiffs  with 
liberty  to  the  defendant  to  amend 
his  pleas,  by  making  them  pleas 
of  crosS'O/^tion. 

Attorneys  for  the  plaintiff :  Stephen,  Laurence  Sf  Jaques. 
Attorneys  for  the  defendant :  Jones  ^  Jones. 


May  4. 


CLEMENT  V,  DECENT. 


District  Court  appeal— Dirtrict  CouHb  Act  (22  Vxc,  No.  18),  8.  94— Security— 
Darley  C  J.  Verdict  for  defendant— A ttctchment  of  debt  equal  to  amount  of  taxed  codj— 

InnM  J  Right  to  have  full  security  given, 

A  District  Court  appeal  will  be  struck  oufc  with  costs  if  the  security  required 
by  B.  94  of  the  District  Courts  Act  (22  Vic.  No.  18)  has  not  been  perfected. 

YHiere  the  appellant  (plaintiff)  had  given  security  in  the  amount  of  301.,  and 
claimed  to  be  exonerated  from  fi^ving  any  further  security,  inasmuch  as  the 
respondent  had  attached  debts  in  the  hands  of  a  creditor  of  the  plaintiff  suffi- 
cient to  cover  the  amount  of  the  taxed  costs. 

Held,  that  although  the  respondent  had  a  right  to  attach  the  money,  he  was 
aUo  entitled  to  have  the  fuU  security  given  in  accordance  with  s.  94. 


District  Court  Appeal. 

Gohen,    for    respondent    (defendant),  took    the    preliminary 
objection  that  the  secnrity  required  bj  the  District  Courts  Ad 
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(8.  94)  liad  not  been  given.     The  verdict  below  was  for  the        1887. 
defendant ;  and  the  costs  had  been  taxed  at  29Z.       The  plaintiff    Clbmsnt 
had  only  lodged  30Z.  with  the  Prothonotary  the  previous  after-     decent. 
noon^  after  the  attention  of  the  Court  had  been  called  to  the  fact 
that  no  security  at  all  had  been  given. 

Field,  for  the  plaintiff  (appellant)^  submitted  that  the  plaintiff 
need  not  lodge  more  than  the  802.^  as  the  defendant  had  attached 
a  debt^  in  the  hands  of  a  creditor  of  the  plaintiff^  sufficient  to 
cover  the  amount  of  the  judgment.  To  require  him  to  pay  the 
291.  would  be  virtually  to  make  him  give  double  security.  If  it 
were  necessary^  then,  as  in  Bogan  v.  Ths  Borough  of  Newtown  (1), 
the  case  should  be  adjourned,  in  order  to  enable  the  plaintiff  to 
pay  the  additional  amount.  As  to  the  time  when  the  30Z.  was 
lodged,  no  objection  can  be  taken  to  that.  In  was  expressly 
decided  in  Stephen  v.  Taylor  (2),  following  Boggs  v.  Hickie  (8), 
that  the  security  might  be  given  at  any  time.  In  any  case  the 
appeal,  if  now  dismissed,  can  be  reinstated  when  the  security  is 
perfected  :  Boggs  v.  Hickie  (3). 

The  Chibf  Justice.  The  practice  was  settled  as  far  back  as 
1863,  and  has  in  effect  been  followed  in  the  cases  to  which  we 
have  been  referred ;  and,  according  to  that  practice,  this  appeal 
most  be  struck  out  with  costs.  As  there  is  no  rule  fixing  the 
time  within  which  security  is  to  be  given,  it  would  appear  that  it 
can  be  given  at  any  time  ;  and  all  that  the  plaintiff,  the  appellant 
in  this  case,  had  to  do  was  to  give  the  security  required  by  s.  94. 
When  the  case  of  Boggs  v.  Hickie  (3)  came  on,  it  appeared  that  no 
security  had  been  given,  and  accordingly  the  appeal  was  struck 
out  with  costs.  On  a  subsequent  date,  the  security  having  in 
the  meantime  been  perfected,  the  appeal  was  heard  on  its 
merits. 

In  the  District  Court  rules  no  time  is  fixed  for  giving  security, 
and  I  think  the  matter  ought  to  be  called  to  the  attention  of  the 
District  Court  Judges  (4) .   By  s.  94  of  the  District  Courts  Act,  the 

(1)  2  N^.W.  Weekly  Notoi,  91.  (3)  2  S.C.R.  211 

(2)  2  N.8.W.  Weekly  Notes,  87.  (4)  See  new  Rule  of  13th  Aug..  1887 
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^^^'    ■   appellant  mnst  ''give  security  (to  be  approved  of  by  the  Begistrar 

Clsmbnt     of  the  said  District  Court)  for  costs  of  the  appeal  and  the  amount 

Decent.     ^^  ^^^  judgment^  or,  in  lieu  of  giving  security,  deposit  in  the 

Dariey  C.J.  ^^^  of  such  registrar  the  amount  of  the  judgment,  together 

with  802.  in  addition  to  such  amount,  to  answer  the  costs  of  the 

appeal  if  such  appeal  be  dismissed/'     What  has  been  done  in  this 

case  is  that  the  80Z.  only  have  been  lodged.     That  sum  has  been 

paid  to  the   Prothonotary ;    but  why  to   the  Prothonotary,  I 

cannot  understand.      It  might  as  well  be  paid  to  the  Master  in 

Equity.     The  object  of  the  Legislature  in  requiring  the  security 

to  be  paid  to  the  District  Court  Registrar,  is  that  persons  in  the 

country  may,  on  the  termination  of  the  proceedings  here,  be  able 

to  get  their  money  easily. 

Then  it  is  said  that  the  defendant  has  attached  moneys 
owing  to  the  plaintiff  to  cover  the  amount  of  the  costs  below, 
which  were  taxed  at  292.  He  has  a  perfect  right  to  do  that,  and 
it  does  not  in  any  way  interfere  with  his  right  to  have  the 
security  perfected  in  accordance  with  the  Act. 

Sib  Q.  Inkis,  J.  I  concur.  I  have  very  little  to  add.  It  is 
simply  to  express  my  concurrence  in  the  suggestion  that  the 
District  Court  Judges  should  amend  their  rules.  I  entirely  concur 
with  his  Honour  as  to  the  other  point,  that  the  fact  of  the  attach- 
ment makes  no  difference.  We  follow  the  practice  in  Bogga  v. 
Eichie  (3),  and  strike  out  the  case  on  the  ground  that  the  security 
has  not  been  perfected. 

Ooheti  asks  the  Court  to  fix  the  time  within  which  the  security 
is  to  be  given. 

The  Chief  Justice.  We  have  no  power  to  fix  the  time.  No 
time  is  fixed  by  the  Act  (4) . 

Appeal  struck  out  with  costs. 


Attorney  for  plaintiff :  Lander. 

Attorney  for  defendant:  W'  T,  A.  Shorter. 
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Barley  C  J. 
An  action  will  lie  in  the  District  Court  on  a  judgment  reoovered  in  the         and 
Snpraoe  Court.  ^^'^  ^' 

Pbohibitiok. 

Fbunt  to  recover  the  sniu  of  352.  10^.  2(2.  for  money  payable 
by  ihe  defendant  to  the  plaintiff^  for  that  the  plaintifE  on  the  3rd 
day  of  February,  1887,  in  the  Supreme  Court  of  New  South 
Wales,  by  the  judgment  of  the  said  Court,  recovered  against  the 
defendant  29 Z.  11^.  2(2.,  together  with  5Z.  19^.  costs  of  suit,  which 
said  judgment  is  still  in  force  and  unsatisfied.  With  the  copy- 
plaint,  a  summons  under  48  Yic.  No.  7,  s.  1,  was  served  upon 
the  defendant,  who  at  once  applied  for  a  rule  nisi  for  a 
prohibition,  which  was  granted  on  the  ground  that  the  action 
would  not  lie. 

Baviea^  for  the  defendant,  in  support  of  the  rule.  An  action 
will  not  lie  in  the  Supreme  Court  on  a  judgment  recovered  in 
a  District  Court :  Oreville  v.  Bird  (1) ;  nor  on  a  judgment  or 
adjudication  by  justices  in  Petty  Sessions :  Simpson  v.  Bodd  (2). 
Applying  these  cases  by  analogy,  it  is  submitted  that  this  action 
IB  not  maintainable,  on  the  principle  that  no  action  will  lie  where 
a  person  having  recovered  a  judgment  in  one  Court,  seeks,  by 
bringing  an  action  on  that  judgment  in  another,  to  avail  himself 
of  other  and  different  remedies  to  those  afforded  by  the  original 
Court  of  his  choice.  This  is  the  gist  of  the  decision  in  Berkeley 
V.  Elderhin  (3),  followed  by  the  cases  cited  above. 

[Sib.  6.  Innbs,  J.  Is  not  the  reason  of  those  cases  that  certain 
&vours  are  bestowed  on  the  defendant,  and  that,  therefore,  the 
plaintiff  cannot  go  to  a  Court  of  unlimited  jurisdiction  f] 

Here  the  plaintiff  is  suing  in  the  District  Court  in  order  to 
obtain  the  additional  remedy  of  ca.  aa.,  given  by  sec.  87  of  the 
District  Oourta  Act.      There  are  four  grounds  on  which  a  ca,  aa. 

(1)  6  S.  C.  B.  263.  (2)  6  S.  C.  R.  1. 

(3)  1  Ex.  B.  805;  22  L.J.  Q.B.  881. 
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l^y-  may  issue  out  of  the  District  Court  (22  Vic.  No.  18,  sec.  27), 
DupFT  but  only  two  in  the  Supreme  Court  (10  Vic.  No.  7,  sec.  8; 
DsSozzoLi.  Pi^c^h'  par.  1257).  If  this  action  will  lie,  the  plaintifE  acquires  a 
remedy  which  he  has  not  in  the  tribunal  in  which  he  deliberately 
chose  to  bring  his  original  action,  and  the  defendant  loses  a 
privilege  conferred  on  him  by  the  Legislature,  viz. :  of  the 
protection  from  the  liability  of  having  a  writ  of  ca,  sa.  issued 
against  him  on  the  third  ground  given  by  the  District  Gowrts  Act, 
within  the  principle  contained  in  the  latter  part  of  the  judgment 
of  Stephen,  C.J.,  in  Ghreville  v.  Bird  (1). 

[Sib  G.  Innss,  J.  It  seems  strange  that  the  remedies  should 
be  wider  in  a  Court  of  lower  jurisdiction,  which  is  a  mere  creature 
of  statute.] 

[The  Chief  Justice.  It  is  simply  this,  that  the  common  law 
right  to  issue  a  ca.  sa.  has  been  limited  by  statute.] 

To  decide  against  me  would  be  in  effect  to  repeal  that  statute. 
In  England,  by  the  County  Courts  Act  (19  and  20  Vic,  c.  108), 
sec.  27,  an  action  cannot  be  brought  in  a  County  Court  on  any 
judgment  of  a  superior  Court. 

[The  Chief  Justice.  Is  not  that  against  you?  If  such  legis- 
lation was  necessary,  it  was  because  the  law  was  the  other  way.] 

No.  I  submit  that  in  deciding  this  point  the  Court  will  be 
guided  by  the  action  of  the  Imperial  Legislature. 

[The  Chief  Justice.  You  must  show  that  the  Act  is  declara- 
tory.] 

Suppose  an  action  is  brought  in  the  Supreme  Court  for  trespass 
to  land  in  which  a  question  of  title  arises,  and  the  plaintiff  obtains 
a  verdict  and  judgment.  Can  he  bring  an  action  on  that  judg- 
ment in  the  District  Court,  which  the  Legislature  has  expressly 
declared  shall  have  no  jurisdiction  where  title  to  land  is  in 
dispute  f 

[The  Chief  Justice.  Why  not?  The  Supreme  Court  judg- 
ment becomes  a  debt,  and  the  action  in  the  District  Court  would 
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be  OB  the  debt.    The  proper  plea  would  be  ntmqtmm  indebitatvSj       1887. 
or  nul  tiel  record.']  Duffy 

Then,  hj  parity  of  reasoning,  the  judgments  sued  on  in  Oreville  d^b^ziolu 
V.  Bird  (1)  and  Simpson  v.  Bodd  (2)  became  mere  debts,  and  yet 
in  those  cases  it  was  held  that  no  action  would  lie  upon  the 
judgments.     IJanes  v.  Jenner  (4) ;    Carpenter  v.  Thornton  (5); 
Hendereon  v.  Henderson  (6)  were  also  referred  to.] 

Besides^  to  make  use  of  the  Supreme  Court  for  the  sole  purpose 
of  obtaining  remedies  only  available  to  the  District  Court,  would 
be  making  use  of  the  former  'in  a  manner  derogatory  to  its 
dignity.  Lastly,  on  the  ground  of  expediency,  there  would  be 
nothing  to  prevent  a  plaintiff  from  wantonly  causing  annoyance 
and  expense  to  the  defendant,  by  issuing  a  District  Court 
summons  as  soon  as  he  recovered  judgment  in  the  Supreme 
Court ;  process  might  issue  from  both  Courts  at  once,  and  the 
clash  of  jurisdiction  would  be  most  undesirable.  Therefore,  both 
on  the  principle  laid  down  in  the  cases  cited,  and  on  the  ground  of 
expediency,  a  plaintifE  in  such  an  action  as  this  will  be  compelled 
to  abide  by  the  ample  remedies  afforded  him  by  the  Court  of  his 
choice. 

Field,  for  the  respondent  (plaintiff),  cited  Winsor  v.  Dunford 
(7),  and  was  stopped  by  the  Court. 

The  Chibf  Jusncx.  Section  7  of  the  District  Oawrts  Act  (22 
7]c.  No.  IQ)  provides  that  ^'  all  pleas  of  personal  actions,  wherein 
the  amount  claimed  is  not  more  than  200Z.  .  .  .  may  be 
holden  in  the  Courts  established  under  this  Act  .  .  .  '' 
And  then  there  are  certain  exceptions,  of  which  this  action  on 
a  Supreme  Court  judgment  is  not  one.  The  case  of  Wvnsor  v. 
Dunford  (7)  is  a  distinct  authority  that  this  action  is  maintainable. 
Since  that  case  the  Act  19  and  20  Vic,  c.  108  (the  English 
County  Courts  Act),  was  passed,  in  which  it  is  expressly  provided 
hj  sec.  28,  that  '^  no  action  shall  be  brought  in  a  County  Court 
on  the  judgment  of  a  superior  Court."  Perhaps  it  would  be 
well  if  we  had  such  a  provision  here ;   I  think  it  probable  that 

(4)  26  L  J.  Ex.  819 ;  2  Jar.  N.S.  574.  (6;  6  Q.  B.  288. 

rS)  3  B.  and  Aid.  52.  (7)  12  Q.  B.  603  s  18  L.  J.  Q.  B.  14- 
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^^^*       the  provision  in  the  Englisli  County  Courts  Act  was  passed  in 

DujTT      consequence  of  the  decision  in  Winsor  v.  Dunford  (7).     But  until 

DbBozzoli.  ^®  have  some  such  Act  that  decision  must  govern  our  procedure. 

DarUv  CJ.       With  respect  to  Simpson  v.  Bodd  (2),  and  Oreville  v.  Bird  (1), 

I  do  not  gather  that  the  Court  held  that  they  had  no  jurisdiction 

to  try  the  case^  but  that  the  statute  having  provided  a  particular 

remedy^  the  parties  are  confined  to  such  remedy. 

Sib  G.  Inkss^  J.  I  am  of  the  same  opinion.  The  case  of 
Winsor  v.  Dvmford  (7)  seems  to  conclude  the  matter.  The  Acts 
1  and  2  Vic,  c.  110,  and  7  and  8  Vic,  c  96,  formerly  governed 
the  law  as  to  arrest  on  mesne  or  final  process  \  and  it  was  in  con- 
sideration of  both  these  Acts  that  the  cases  Ghrevills  v.  Bird  (1) 
and  Simpson  v.  Bodd  (2)  were  decided.  Here  the  Legislature  has 
not  interfered,  as  the  Legislature  in  England  has.  Therefore  we 
must  look  at  the  District  Courts  Act,  [His  Honour  read  sec.  7.] 
A  judgment  debt  is  certainly  a  plea  in  a  personal  action  within 
the  meaning  of  that  section.  For  my  part,  I  cannot  see  th^ 
hardship.  If  a  man  has  incurred  a  judgment  debt,  I  do  not  see 
why  he  should  not  pay  it. 

Bute  discharged,  toith  costs. 

Attorneys  for  plaintiff :  McOulloch  ^  McCulloch. 
Attorney  for  defendant :  Langdon. 


May  5.  COHEN  and  Anothbb  v,  MOSS. 


Darley,  CJ.  Prctetice — PartieB — Action  bnnight  in  name$  of  partner* — DiB*olution  of  partner' 
and  gj^ip — Insolvency  of  continuing  partner — Name  of  ojffhial  auignee  cannot  ht 

Innes  J.  aubstituted  for  that  of  the  imolvent. 

C.  and  M.  were  partners.  They  dissolyed  partnership,  M.  taking  over  the 
assets  and  liabilities  of  the  firm,  and  continuing  the  biuinees.  An  action  was 
commenced  in  the  District  Court  in  their  joint  names,  the  cause  of  action  haying 
arisen  before  the  dissolution  of  the  partnership.  M.  became  insolyent.  At  the 
hearing  the  official  assignee  of  M.'8  estate  was  present  in  Court,  and  stated  that 
he  was  willing  to  prosecute  the  action,  whereupon  the  Judge  ordered  the  plaint 
to  be  amended  by  the  substitution  of  his  name  for  that  of  M. 


M088. 
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Hdd,  on  appeal,  thai  the  Judge  had  no  power  to  direct  such  snbBtitntion ;  1887. 

that  the  action  was  stayed  by  s.  83  of  5  Vic.  No.  17,  and  could  only  be  continued  "Z     j~ 

after  election  by  the  official  assignee,  ui>on  notice  to  the  defendant,  and  in  the  ^^^^ 

iiame  of  the  insolvent ;  and  that  the  statement  in  Court  by  the  official  assignee  Anothbb 

tbat  he  was  willing  to  go  on,  was  not  an  election  within  the  meaning  of  s.  83.  ^«* 

Xewu  V.  Mown  (2  N.S.W.  L.E.  184)  followed. 

DiSTBICT   COUBT   AfPEAL. 

Cohen  and  Mackenzie  were  plaintiffB  in  an  action  to  recover 
commission  on  the  sale  of  certain  property  by  them  as  auctioneers^ 
and  for  money  paid  for  advertisements.  This  action  was 
commeDced  in  December^  J  886.  In  October,  after  the  cause  of 
action  had  accrued,  Cohen  and  Mackenzie  dissolved  partnership, 
Mackenzie  taking  over  Cohen's  interest,  and  continuing  the 
business.  On  the  18th  January,  1887,  Mackenzie's  estate  was 
sequestrated.  At  the  trial,  before  Dowling,  D.C.J.,  in  April, 
1887,  the  insolvency  of  Mackenzie  being  proved,  Lloyd,  his 
official  assignee,  who  was  present  in  Court,  said  he  was  willing 
to  continue  the  action.  Whereupon  the  learned  Judge  directed 
the  amendment  of  the  plaint  by  the  substitution  of  Lloyd's  name 
for  Mackenzie's.  The  defendant  objected,  but  the  case  was  con- 
tinued, and  a  verdict  was  given  for  the  plaintiffs  for  the  amount 
claimed.     The  defendant  appealed. 

NcL8h  for  appellant.  It  is  clear  law  that  a  Judge  has  no 
power  to  substitute  one  plaintiff  for  another.  If  an  authoriiy  is 
necessary,  Levois  v.  Mason  (1)  is  exactly  in  point. 

[Sib  G.  Innss,  J.  There  is  no  question  whatever  that  the 
official  assignee  would  have  had  a  right  to  go  on  with  the  action.] 

Undoubtedly  he  can  elect  under  s.  33  of  the  Insolvent  Act  (5 
Vic.  No.  17).  But  the  District  Court  Judge  was  in  error  in 
holding  that  Mr.  Lloyd's  rising  in  Court  and  stating  that  he  was 
willing  to  continue  the  action  was  a  sufficient  election  under  that 
section.     [He  was  stopped  by  the  Court.] 

Oohen,  for  the  plaintiffs.  If  an  action  is  brought  by  two  per- 
sons, A.  and  B.,  one  of  whom  (B,)  is  insolvent,  the  proper  plaintiffs 
are  A.  and  the  official  assignee  of  B.'s  estate  :  Dicey  on  Parties, 
p.    160 ;    EcTchdrdt  v.    Wilson   (2) ;    Thomasan  v.  Frere   (3) ; 

(I)  2  N.S.W.  L.B.  184.  (2)  8  T.E.  140. 

(8)  10  East  418. 


r. 
Moss. 
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1887.         Oraham    v.    Robertson    (4).     Lewis    v.    Mason    (1)    is    distin- 

CoHBN       guishable.      There    E.    G.    Lewis    was    the   original   creditor, 

Akotmk     *^^  *^®  Court  held  that  it  was  wrong  to  substitute  the  trustees 

for  the  other  Lewises  who  were  the  plaintiffs^  and  had  no  legal 

connection  with  E.  G.  Lewis. 

[Sir  G.  Innbs,  J.  S.  38  is  peremptory.] 
If  a  defendant  calls  upon  an  official  assignee^  and  he  does  not 
elect  within  six  weeks,  his  right  of  action  is  gone.  But  he  can 
of  his  own  accord  make  his  election  at  any  time  before  that. 
Here  he  was  in  Court,  and  being  asked  by  the  Judge  if  he  would 
consent  to  have  his  name  substituted  for  Mackenzie's,  he  said  he 
would. 

[Sib  G.  Innbs,  J.  You  have  to  satisfy  us  that  that  proceeding 
is  contemplated  by  s.  33  of  5  Vic.  No.  17.] 

[The  Chief  Justice.  It  seems  to  me  that  you  had  no  locus 
standi."] 

Not  on  behalf  of  Cohen  ? 

[The  Chief  Justice.      No;  because  the  proceedings  were 

stayed.] 

Yes ;  but  only  stayed  as  regards  Mackenzie.  There  was  no 
application  to  stay  proceedings.  It  was  merely  an  application  to 
grant  a  nonsuit,  which  the  Judge  refused,  being  of  opinion  that 
the  plaintiff  had  proved  his  case.  All  the  cases  show  that  the 
Court  will  be  very  loth  to  interfere  where  the  Judge  has  exer- 
cised his  discretion. 

[The  Chief  Justice.  How  can  the  official  assignee,  by 
giving  his  consent  at  the  last  moment  in  Court,  give  vitality  to 
that  which  is  absolutely  null  and  void  ?  The  action  was  stayed  by 
the  Act  of  Parliament.  Inasmuch  as  the  defendant  can  call  upon 
the  official  assignee  to  give  securiiy  for  costs,  a  proceeding  of 
this  kind — an  electing  in  Court — cannot  have  been  contemplated 
by  the  Act.] 

If  a  defendant  stood  by  and  allowed  a  case  to  go  to  verdict,  he 
could  not  afterwards  say  that  the  proceedings  were  stayed.     The 

(4)  2  T.B.  282. 
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objection  made  was  that  Mr.  Lloyd  onglit  to  have  been  made  a 
party. 

[Tbe  Chijsf  Justice.  But  the  action  is  stayed  till  the  official 
assignee  elects.  Therefore^  yoa  could  not  go  on  at  all.  Might 
it  not  have  been  said  that  the  Judge  had  no  jurisdiction  at  all  ?] 

There  is  nothing  to  show  that  the  official  assignee  is  bound  to 
make  his  election  before  the  hearing. 

[The  CmsF  Justice.  If  he  does  not  elect  before  the  hearing, 
is  it  not  a  mistrial  ?] 

Bat  the  rights  given  by  s.  33  to  stay  proceedings  were  not 
exercised.  As  to  the  Judge's  power  to  make  the  substitution, 
Lord  Bolingbroke  v.  Tovmsend  (5),  Bovill,  C.J.,  said,  "  The  object 
here  is  not  to  substitute  one  defendant  for  another ;  but  merely 
to  alter  the  description  of  the  defendant  upon  the  record,  to  pre- 
vent justice  from  being  defeated.*'  So  here  for  the  purposes  of 
law,  Mackenzie  and  Lloyd  are  one  and  the  same  person. 

[Sib  G.  Innes,  J.,  refers  to  a  passage  from  the  judgment  of 
KeUy,  O.B.,  in  Olay  v.  Oxford  (6),  cited  in  Letois  v.  Mason  (1)  at 
p.  185 ; — ''  The  Oommon  Law  Procedure  Act  in  express  terms 
authorises  the  addition  or  striking  out  of  parties ;  and,  though 
it  may  be  a  caatis  omissus,  it  contains  no  power  to  substitute  one 
person  for  another,  or  persons  in  a  representative  capacity  for 
others."] 

But  when  no  one  is  prejudiced,  the  alteration,  being  merely  a 
correction  and  not  a  substitution,  may  be  made  :  Mills  v.  Scott 
(7),  per  Blackburn,  J.,  at  p.  499. 

May  not  the  question  as  to  the  power  of  the  Judge  to  make 
this  amendment  be  tested  in  this  way  ?  He  would  have  power  to 
amend  by  substituting  the  official  assignee  for  the  plaintiffs  be- 
fore the  case  came  on.  Why  not,  then,  after  the  case  has  been 
opened  ? 

[The  Chief  Justice.     Why  not  go  on  in  the  same  name  ?] 

I  should  be  met  by  Swann  v«  Sutton  (8),  which  shows  that  the 
action  must  go  on  in  the  name  of  the  solvent  partner  and  the 


1887. 
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(6)  L.B.  8  C.P.  at  p.  647. 

(6)  L.B.  2  Ex.  54;  86  LJ.  Ex.  15. 


(7)  L.B.  8  Q.B.  496. 

(8)  10  A.  &  E.  628. 


V. 

Moss. 
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^^^^'  official  assignee.  In  Baker  v.  Neaver  (9),  where  it  was  held  that 
CoHBK  in  an  action  by  the  assignees  of  a  bankrupt  the  declaration  might 
Anothbb  ^®  amended  by  adding  the  name  of  the  official  assignee  as  a  plain- 
tiff, Lord  Lyndhiirst,  C.B.,  observed  :  "The  official  assignee  is 
a  person  appointed  under  the  provisions  of  an  Act  of  Parlia- 
ment ;  and  this  is^  therefore,  very  different  from  the  case  of  an 
ordinary  plaintiff/' 

In  Blake  v.  Done  (10)  it  was  held  that  in  an  action  by  the  mort- 
gagee of  a  devisee  against  the  heir-at-law,  the  names  of  the 
tmstees  of  the  will,  who  had  the  legal  estate,  might  be  snbsti- 
tated  as  plaintiffs  for  their  cestuis  que  trustenL 

[Nash.  That  case  is  distinguished  in  Lewis  t.  Mason  (1).] 
In  Lewis  v.  Mason  (1)  the  other  Lewises  who  were  the  plaintiffs 
had  no  legal  rights  at  all  in  the  matter.  Olay  v.  Oxford  (6)  is 
clearly  distinguishable.  There  the  plaintiff  was  not  in  existence 
at  the  time  the  action  was  brought.  Of  course  the  plaintiff  could 
not  be  substituted  for  a  plaintiff  who  was  never  in  existence. 
The  reasoning  in  Blake  v.  Done  (10)  seems  to  justify  this  amend- 
ment. This  is  not  a  case  in  which  it  is  a  question  of  substituting 
a  different  party  altogether,  as  in  Garrard  v.  Oinlilei  (11).  This 
substitution  is  within  the  powers  conferred  upon  the  District 
Court  Judges  by  rules  84  and  85  of  the  District  Court  Rules,  as 
well  as  by  s.  109  of  the  Act.  Bemedial  legislation  must  be 
liberally  interpreted.  Could  the  official  assignee  have  made  his 
election  in  a  more  solemn  way  than  he  did  in  this  case  ?  After 
that  was  done,  the  substantial  merits  of  the  case  were  gone  into, 
and  the  plaintiffs  recovered  a  verdict,  which  the  Court  will  not 
now  upset. 

The  Chief  Justice.  I  am  of  opinion,  notwithstanding  the  able 
argument  of  Mr.  Oohen,  that  there  is  no  difficulty  in  this  case.  It 
appears  that  Cohen  and  Mackenzie  were  partners ;  that  they 
dissolved  partnership  in  October,  1886,  and  that  Mackenzie 
continued  the  business  of  the  previously  existing  firm,  taking 
over  the  assets  and  liabilities.  .  An  action  was  subsequently 
commenced,  the  cause  of  action  having  arisen  before  the  disso- 

(0)  1  Cr.  &  H.  112 ;  1  Dowl.  616.  (10)  81  L.J.  Ex.  100. 

(11)  31  L  J.  C.P.  270. 
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lution.     On  the  18tli  January,  while  that  action  was  pending,        ^^^^ 
Mackenzie,  the  actual  plaintiff  in  the  case  (Cohen  being  only  a      Cohbn 
nominal  plainti£E)  became  insolvent.     Now,  the  position  of  affairs     anotheb 
is  clearly  settled  by  s.  33  of  the  Insolvency  Act  (5  Vic.  No.  17),       j^^ 
which  is  mandatory  in  its  terms.     That  section  enacts,  "  That  aU  ^j^  j    ^  j 
actions  commenced  by  any  person  whose  estate  shall  afterwards 
be  placed  under  sequestration  as   insolvent  for  any  debt  or 
demaud  due  to  the  said  estate,  and  all  proceedings  therein,  shall, 
npon  the  order  of  such  sequestration  being  made,  be  stayed.*' 
Therefore,   the  plaintiffs  had  no  power  to  go  on,  and  the  Judge 
had  no  jurisdiction  to  hear  the  case  ;  and  his  jurisdiction  could 
not  be  reinstated,  so  to  speak,  by  the  official  assignee  stating  in 
Court  when  the  case  came  on  that  he  was  willing  to  continue  the 
action.    No  previous  election  having  been  made  by  the  official 
assignee,    the    Judge    had   no    jurisdiction.      It    so   happened 
that  the  defendant's  solicitor  was  in  Court  when  the  case,  to  his 
surprise,  was  called  on.     The  official  assignee  having  said  in  open 
Court,  ''  I  elect  now  to  prosecute  this  action,''  the  Judge  allowed 
the  amendment,  to  which  exception  is  now  taken,  to  be  made, 
and,  on  the  application  of  the  defendant's  solicitor,  granted  a 
postponement. 

I  am  of  opinion  that  the  amendment  was  unnecessary.  The 
action  ought  to  go  on  in  the  name  of  the  insolvent  for  the  bene- 
fit of  his  creditors.  Swann  v.  Sutton  (8)  was  a  very  different 
case.  As  the  law  then  existed  in  England,  the  official  assignee 
was  not  in  a  position  to  continue  an  action.  He  had  to  bring 
a  fresh  action  in  his  own  name.  Our  Act  (5  Vic.  No.  17,  s.  33) 
provides  that  the  official  assignee  may  elect  to  continue  an 
action,  that  is,  in  the  name  of  the  insolvent.  In  the  case  of 
Swann  v.  Sutton  (8),  the  insolvency  of  the  plaintiff  was 
pleaded  in  bar  to  the  further  prosecution  of  the  action  :  a  repli- 
cation that  the  action  was  being  carried  on  in  the  name  of  the 
insolvent  for  the  benefit  of  the  creditors,  was  held  to  be  a  bad 
replication,  not  because  the  name  of  the  official  assignee  was  not 
substituted,  but  because  at  that  time  in  England  no  action  could 
be  brought  in  the  name  of  the  insolvent  for  the  benefit  of  the 
creditors. 

Under  our  laW;  the  official  assignee  may  elect  to  go  on  with 
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1887.  the  action^  the  action  still  remaining  in  the  name  of  the  insolvent^ 

CoHBN  for  the  benefit  of  the  creditors.     Not  only  was  it  unnecessary  to 

Anothxb  ^a*!^©  ^^7  amendment,  but  it  is  clear  from  the  decision  of  this 


9. 
M088. 

Barley  CJ, 


Court  in  Lends  v.  Mason  (1)  that  the  Judge  had  no  power  to 
make  such  amendment.  In  the  case  of  an  action  brought  by  an 
individaal  on  behalf  of  a  company,  there  is  no  substitution  of 
an  individual  for  the  company,  but  only  permission  to  sue  on 
behalf  of  the  company.  There  is  no  case  where  the  substitution 
has  been  allowed  of  the  name  of  a  person  upon  whom  the  rights 
of  the  original  plaintiff  have  devolved.  For  instance,  there  is 
no  power  under  the  Common  Law  Procedure  Act  to  substitute  the 
name  of  an  executor  for  that  of  a  deceased  plaintiff. 

What  has  been  done  here  ?  The  Judge  allowed  this  case  to 
be  heard  before  him  at  a  time  when  no  election  had  been  made, 
as  required  by  s.  38  of  5  Vic.  No.  17.  Therefore,  this  case  must, 
in  my  opinion,  be  sent  back  ;  and  the  official  assignee  may  elect 
in  proper  form,  i.e.,  by  giving  notice  to  the  other  side.  But  it 
is  absurd  to  say  that  an  official  assignee  can  jump  up  in  Court, 
and,  by  simply  saying  that  he  elects  to  prosecute  the  action,  give 
the  Court  jurisdiction  over  a  case  which  had  no  vitality  before. 
I  do  not  think  that  is  sach  an  election  as  is  contemplated  by  s. 
33  of  the  Insohency  Act, 

Sib  G.  Innes,  J.  I  am  entirely  of  the  same  opinion.  Though 
the  facts  are  not  exactly  the  same,  the  reasons  and  principles  are 
the  same  as  in  Lewis  v.  Mason  (1).  Moreover,  I  think  the 
course  followed  by  the  learned  District  Court  Judge  was  in  clear 
contravention  of  s.  33  of  5  Vic.  No.  1 7,  and  he  seems  to  have 
given  the  go-by  to  the  express  words  of  that  section,  by  which 
the  action  was  absolut'Cly  stayed.  Although  s.  18  of  the  Common 
Law  Procedure  Act  of  1853  may  not  apply  to  insolvency  pro- 
ceedings, it  seems  to*  show  clearly  that  this  substitution  was  not 
within  the  contemplation  of  s.  33  of  the  Insolvency  Act.  There 
must  be  some  reasonable  notice  from  the  official  assignee  to  the 
defendant.  It  was  not  enough  for  the  official  assignee  to  get  up 
in  Court  at  the  hearing,  and  declare  his  willingness  to  prosecute 
the  action  while  it  was  going  on,  or  was  supposed  to  be  going  on 
(for  it  really  had  been  stayed). 
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The  Judge  had  no  power  to  make  the  amendment.  The  power 
of  adding  plainfciSs^  or  striking  out  plaintiffs^  does  not  enable  a 
Judge  without  consent  to  say,  '^  I  will  strike  out  the  name  of  A.  and 
substitute  that  of  B."  I  do  not  think  thisisapowerwhich  the  Legis- 
lature has  conferred  upon  any  Judge,  either  in  the  Supreme  or  in 
the  District  Court.  It  is  manifest  that  injustice  might  be  done. 
The  defendant  might  be  away.  If  it  could  be  done  in  his  pre- 
sence, it  could  be  done  in  his  absence.  We  say  nothing  about 
the  costs  of  the  proceedings  below.  The  rule  will  be  made 
absolute  to  set  aside  the  verdict  with  costs  against  the  official 

assignee. 

Bule  absolute,  with  costs, 

[The  case  was  then  settled  upon  terms.] 

Attorney  for  plaintiffs  :  Levy  8f  Hemsley. 
Attorney  for  defendant :  Mark  Mitchell. 


1887. 


COHBN 

and 
Anothui 

V. 

Moss. 
Innea  J. 


JSx  parte  TURNEE :  In  re  DUNN. 

MMwieipaiiiiee  Act  of  1867  (31  Vic.  No.  12),  #.  ^kZ^SlecHon  of  mayor— '' SmcH 
mode  of  voting  a»  tkey  may  deem  expedient" — Determining  by  lot — JUnnici' 
palUiee  Act  of  1867  Amendment  Act  of  1874  (37  Vie.  No.  15),  f .  ^—Acquiescence 
of  rehUor — Dietinetion  between  application  under  9.  99  of  31  Vic,  No.  12  and 
quo  warranto. 

There  were  tliree  candidates  for  the  office  of  mayor.  It  was  arranged  that  each 
slderman  should  have  two  TOtes,  that  the  candidate  who  had  the  least  votes  should 
retire,  and  that  there  should  be  a  fresh  ballot,  as  between  the  other  two.  At  the 
fiitt  ballot  A.  polled  seven  votes,  B.  and  C.  five  each.  It  was  then  agreed  that  B. 
sod  C.  should  draw  lots  to  see  who  should  retire.  B.  (respondent)  drew  the 
wimung  lot.  A  fresh  ballot  was  then  taken,  and  A.  and  B.  got  six  vot«s  each. 
Lots  were  thereupon  drawn  under  37  Vic.  No.  15,  s.  3,  and  B.  again  drew  the 
winmng  lot. 

Meld^  that  this  was  a  mode  of  election  within  the  meaning  of  s.  42  of  31  Vie. 
No.  12,  and  a  rule  nisi,  under  s.  99  of  31  Vic.  No.  12,  granted  on  A.'s  application, 
wss  discharged,  but  without  costs. 

Per  euriam.  In  a  proceeding  under  s.  99  of  31  Vic.  No.  12  a  relator  is  not  in 
the  same  position  as  in  proceedings  by  way  of  quo  warranto^  and  is  not  dis- 
qualified from  applying  by  acquiescence  in  the  irregularity  of  which  he  complains. 

Motion  to  make  absolnte  a  rule  nisi  under  sec.  99  of  31  Vic. 
No.  12,  calling  upon  T,  J.  Dunn  to  show  cause  why  he  should 


May  10,  11. 


Darley.  C.J. 

and 

fnnee,  J. 
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^^^^*  not  be  ousted  from  the  office  of  mayor  of  the  Glebe,  on  the 

Ex  parte  ground  that  he  had  been  unduly  elected. 

j„  ^g '  The  facts  of  the  case  sufficiently  appear  from  the  head-note 

Dunn.  a,nd  the  judgment. 

C.  B.  Stephen,  for  the  applicant,  in  support  of  the  rule. 
Voting  by  lot  can  only  be  resorted  to  when  the  votes  are  equal 
in  number.  Here  the  '^  mode  of  voting  "  cannot  be  said  to  come 
within  the  meaning  of  section  42  of  81  Vic.  No.  12.  That 
section  merely  gives  the  aldermen  power  to  decide  whether  they 
will  vote  openly  or  by  ballot.  The  election,  if  not  conducted 
under  the  subsisting  election  law,  is  bad :  Woodward  v.  Bar- 
sons  (1) ;  Ex  parte  Moore  :  In  re  Jeanneret  (2). 

[The  CmsF  Justice.  Is  not  the  relator,  having  acquiesced 
in  the  mode  of  voting,  disqualified  from  applying  for  this  rule  ? 
In  i2.  V.  Lofihouse  (3)  it  was  so  decided.] 

No.  That  might  prevent  me  asking  the  Court  to  say  that  he 
should  be  declared  mayor ;  but.  the  position  of  an  applicant  for 
a  rule  under  section  99  of  31  Vic.  No.  12,  is  not  the  same  as 
that  of  a  relator  applying  for  a  prerogative  writ  of  quo  warranto: 
B.  V.  Boyd:  Ex  parte  Savile  (4)  j  Ex  parte  Reay  (5).  It  is  only 
necessary  to  satisfy  the  Court  that  the  respondent  was  unduly 
elected. 

Dawson,  for  the  respondent,  appeared  to  show  cause. 

The  judgment  of  the  Court  was  delivered  on  the  following 
day  by 

The  Chief  Justice.  In  this  case  it  appears  that  at  the 
annual  election  of  mayor  for  the  borough  of  the  Glebe  there 
were  three  candidates  for  the  office,  and  it  was  thereupon 
arranged  that  each  of  the  aldermen  (who  were  twelve  in  number) 
should  have  two  votes,  and  that  the  candidate  who  had  the  least 
votes  should  retire,  and  thereupon  the  election  lie  between  the 
other  two  candidates.      It  turned  out  that  one  candidate  (the 

(1)  L.R.  10  C.P.  733.  (4)  7  J3.C.R.  198. 

(2)  Ante,  p.  103.  (5)  Browning's  Municipalities 
(8)  L.B.  1  Q.B.  488;  35  L.J.  Q.B.  145.  Act>  App.  p.  178. 
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applicant)  had  aeven  votes  and  the  others  five  each.     It  was        1887. 

tlien  agreed  that  these  two  should  draw  lots  as  to  which  should     E»paHe 

retire.    This  was  done^  and  the  respondent  drew  the  winning        j*^^** 

lot.    Votes  were  then  taken  for  the  applicant  and  respondent,       Bunn. 

which  resulted  in  six  being  recorded  for  each ;   and  thereupon  J>arley,  C.J. 

lots  were  drawn,  under  the  provisions  of  the  37  Vic.  No.  15, 

88c.  3,  which  resulted  in  the  respondent   again   drawing  the 

winning  lot.      He  was  thereupon  declared  to  be  duly  elected 

mayor  for  the  year.     The  applicant  has  now  obtained  a  rule 

under  section  99  of  the  Murddpalities  Act,  calling  upon  the 

respondent  to  show  cause  why  he  should  not  be  ousted  from  his 

office  as  mayor,  upon  the  ground  that  the  voting  at  this  election 

was  not  carried  out  according  to  law ;  and  the  question  for  the 

Court  is  :  Was  the  voting  at  this  election  in  accordance  with  the 

provisions  of  the  statutes  31  Vic.  No.  12,  sec.  42,  and  37  Vic. 

No.  15,  sec.  3  ?    We  confess  the  point  is  one  not  free  from 

difficulty.     We  have,  however,  come  to  the  conclusion  that  the 

election  must  stand.      By  the  42nd   section   of    the  Act   the 

aldermen  are  entitled  ^^to  choose  and  appoint   by  such  mode 

of  voting  as   they  deem  expedient  some  one  member  of  the 

council  to  be  mayor  '* ;  and  we  think  it  was,  under  these  words, 

quite  open  to  the  aldermen  to  agree  that  each  should  have  two 

votes,  and  that  the  first  voting  should  be  for  the  purpose  of 

reducing  the  number  of  candidates  to  two.     If  there  had  not 

been  an  equality  of  votes  for  the  second  and  third  candidates,  or 

if  one  of  the  two  candidates  for  whom  there  was  such  equality 

had  voluntarily  retired,  then,  the  number  of  candidates  being 

reduced  to  two,  no  further  diflBlculty  would  have  existed.     The 

question,  then,  is  whether  the  agreement  which  was  come  to 

between  the  candidates  who  had  the  equality  of  votes  as  to  the 

mode  by  which  it  was  to   be  ascertained  who  should  retire, 

vitiates  the  election  which  subsequently  took  place.     We  think 

not.    This  was  a  matter  between  themselves.     As  each  had  a 

right  to  voluntarily  withdraw  from  the  contest  if  he  saw  fit,  so 

bad  he  a  right  to  agree  upon  a  mode  of  ascertaining  which 

should  withdraw,  and  the  means  selected,  though  in  this  case 

not  provided  for,  are  in  fact  sanctioned  by  the  Legislature  (37 

Vic.  No.  15,  sec.  3).     It  must  be  borne  in  mind  that  if  there  be 

N.8.W JL,  VoL  Vin„  Law.  M  
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1887.        a  defect  in  the  election,  snch  defect  pre-exists  the  actual  election 

Ex  parte    of  the  respondent,  and  must  be  because   the   aldermen  have 

/n^e*'     selected  some  wrong  mode  of  voting ;  but  the  words  of  the  42nd 

Dunn.      section  of  the  Act  are  very  large,  "  such  mode  of  voting  as  they 

Larley,  C.J.  may  deem  expedient.'*     We  are  of  opinion  that  these  words  are 

large  enough  to  embrace  the  agreement  which  was  in  this  case 

made.     With  respect  to  what  fell  from  one  of  the  members  of 

the  Court  as  to  the  applicant  not  being  entitled  to  be  heard, 

consequent  upon  his  having  taken  a  part  in  those  proceedings, 

we  consider  ourselves  bound  by  the  previous  decision  of  this 

Court  in  Ex  parte  Beay  {Browning^s  Munidpalitiea  Acts,  p.  178), 

and  also  in  the  case  of  Ex  parte  Johnson  (2  N.S.W.   Weekly 

Notes,  74),  to  which  we  were  referred  by  Mr,  Browning.     Th© 

rule  is,  accordingly,  discharged,  but  without  costs. 

Attorneys  for  applicant :  Allen  8f  Allen, 
Attorneys  for  respondent :  John  Dawson  8f  Son. 


May  10.  Ex  parte  MgPHAIL. 


ArHeled  elerh — Illneu — Incomplete  service — Fre$h  artielea  necessary  tc  eompUU 
Darley,  C X  Jive  years, 

and 
Innes  J,  Where  an  articled  clerk  served  tour  years  and  five  months  under  his  articles 

and  was  then  compelled  from  ill-health  to  be  absent  nearly  seyen  months,  and 
returning  the  day  before  his  articles  expired,  continued  to  serve  his  master,  but, 
not  under  articles,  for  an  additional  period  of  seven  months : — 

Held,  that  the  latter  period  could  not  be  reckoned  to  make  up  the  requisite 
period  of  five  years.  But  leave  was  granted  to  enter  into  fresh  articles^  under 
the  same  or  another  master,  and  to  serve  under  such  articles  to  oomi^ete  the 
requisite  period. 

Goghlan  moved  that  David  R.  McPhail,  an  articled  clerk, 
might  be  admitted  to  the  final  examination,  notwithstanding  that 
he  had  not  served  the  full  period  of  five  years.  The  applicant 
entered  into  articles  with  Charles  Davis,  solicitor,  on  the  7th 
November,  1881,  and  continued  in  his  service  until  the  10th 
April;  1886;  when,  owing  to  illness,  he  was  obliged  to  take  a 
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MoPhail. 


long  sea  vojage.  He  returned  on  the  6tli  November,  the  day  ^8^7- 
before  his  articles  expired,  and  then  completed  seven  months'  Eti  parte 
additional  service,  though  not  under  articles.  He  now  applied 
for  leave  to  go  up  for  examination,  although  his  actual  term  of 
service  under  articles  was  seven  months  short  of  five  years :  Ex 
parte  Frost  (1),  Ex  parte  Orosa  (2)  ;  or  to  be  allowed  to  complete 
that  period  in  the  office  of  Mr.  Davis,  or  some  other  attorney. 

The  other  cases  cited  are  referred  to  in  the  judgment  of  the 
Court. 

Per  Curiam.  We  propose  to  follow  the  course  which  was 
pursued  in  the  case  of  Ex  parte  De  Fivas  or  De  Jivas  (3).  We 
think  the  course  pursued  in  Ex  parte  Cross  (2)  would  be  rather  a 
dangerous  precedent  to  follow.  The  more  recent  cases  of  Ex 
parte  Smith  (4)  and  Ex  parte  De  Fivas  (3)  show  the  proper  and 
more  convenient  course  to  pursue,  namely,  that  the  clerk  ought 
to  be  allowed  to  enter  into  new  articles.  He  will  have  to  enter 
into  fresh  articles  to- serve  for  such  time  as  will  be  necessary  to 
make  up  the  five  years  with  the  time  actually  served  under  the 
old  articles.  He  may  serve  the  additional  time  with  Mr.  Davis, 
or  under  another  solicitor. 

Order  accordingly. 


Bx  parte  HABPEB,  In  re  M'CULLOCH  May  10. 

Solieiior  and  client— CmIs  of  making  abstracts  of  title— -Alleged  agreement  for 

epeeiJUd   eum-^uriedictian  of  matter   on   taxation— Action   by  solicitor^    DarleyCJ. 
Juritdiction  of  Court  to  stag  proceedings,  Junes  J 

On  tajcation  of  a  solicitor's  bill  of  cost  for  651.  for  making?  certain  abstracts 
of  title,  the  Master  holding  that  the  solicitsor  had  agreed  to  do  the  work  for  a 
■pectfied  sum  for  each  abstract,  taxed  the  bill  down  accordingly  to  162. 14s., 
which,  after  deducting  the  costs  of  taxation,  left  11  12s.  lOd.  Thereupon,  the 
solicitor,  M.,  commenced  an  action  at  law,  against  his  client,  to  recover  651., 
and  refased  to  give  up  the  deeds. 

(1)  3  Dowl.  822.  (3)  4  B.  &  S.  992 ;  34  L.J.  Q.B.  7. 

(2)  2  Dowl.  N.8, 692  j  12  LJ.Q.B^  138.       (4)  1  E.  &  E.  928 ;  28  L.J.  Q.B.  263. 
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1887.  Seldj  that  M.  was  in  error  in  suing  for  the  65/.,  and  that  his  proper  coime 

^         ~  was  to  have  applied  to  the  Primary  Judge  in  Eqaitj  for  a  review  of  taxation ; 

Habpxb,  ordered  that  the  action  be  stayed  and  the  deeds  brought  into  Court  pending  an 

In  re  appUcation  for  review. 

M'CULLOCH. 

Andrew  Hardie  McCuUocli,  senior,  solicitor,  had  been  retained 
by  one  Patrick  Harper  to  do  and  prepare  certain  abstracts  of 
title  in  connection  with  the  sale  of  certain  property  belonging  to 
Harper.  The  work  having  been  done.  Harper  asked  for  a  bill 
of  costs,  which  McCuUoch  duly  delivered.  The  bill  amounted  to 
652.  Upon  taxation,  before  the  Master  in  Equiiy,  Harper  set 
up  an  agreement,  by  which,  as  he  alleged,  McGulloch  had 
undertaken  to  make  these  abstracts  of  title  at  the  rate  of  one 
guinea  each.  This  McCulloch  denied ;  but  the  Master  decided 
that  there  had  been  an  agreement  as  alleged  by  Harper,  and 
accordingly  reduced  the  bill  of  costs  to  162.  14^.,  which,  after 
deducting  the  expenses  of  taxation,  left  the  respondent  only 
11.  128,  10(2.  as  the  amount  of  costs.  The  respondent  there- 
upon commenced  an  action  at  law  for  the  65Z.,  and  retained 
possession  of  the  applicant's  deeds. 

A  rule  nisi  was  granted  upon  the  application  of  Harper  calling 
upon  McCulloch  to  show  cause  why  he  should  not  deliver  up  the 
deeds,  and  why  the  action  commenced  by  him  against  the 
applicant  should  not  be  stayed. 

Meld  in  support  of  the  rule.  B.  267  of  the  Equity  Rules  and 
the  provisions  of  the  Attorneys  Oosts  Act  (11  Vic.  No.  33)  show 
that  the  proper  course  for  Mr.  McCulloch  to  pursue  was  to  apply 
to  the  Court  of  Equity  for  a  review  of  taxation.  As  he  has 
omitted  to  do  that,  it  is  not  now  open  to  the  respondent  to  say 
that  there  is  a  lien  upon  these  documents  for  a  larger  sum  than 
IZ.  12s.  lOd,,  which  was  the  amount  found  by  the  Master  to  be 
due.  That  sum  having  been  tendered,  the  lien  must  be  taken  to 
have  been  satisfied. 

Salomons,  Q.C.  {Murray  with  him),  showed  cause.  The  case 
of  Be  Philp  (1),  upon  which  the  Master  decided^  was  mis- 
read by  him.  The  point  there  was,  that  if  there  is  a  written 
agreement  between  the  parties,  the  taxing  officer  is  to  tax 

(1)  3  Oiff.  86. 
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according  to  the  ordinary  rules ;  that  is  to  say,  where  there  is  an        ^^^' 
admitted  agreement,  the  taxing  officer  has  jurisdiction  to  tax     JEx  parte 
snbject  to  that  agreement.     Here  the  agreement  is  not  admitted.        j^  ^^  * 
Mr.  McCuUoch  denies  that  he  agreed  to  make  these  abstracts  at.^'^^^^°^^- 
one  guinea  each.     Secondly,  the  Master  had  no  jurisdiction  to 
decide  whether  there  was  an  agreement  or  not.     That  being  a 
question  of  fact  for  a  jury  to  try,  the  respondent  has  taken  the 
proper  course  in  bringing  his  action  at  law.     Thirdly,  the  Court 
has  no  jurisdiction  to  stay  this  action.     On  the  face  of  the 
allocatur  it  appears  that  the  Master  did  not  tax  at  all.     He 
simply  decided  that  there  was  an  agreement,  and   that  the 
respondent  was  bound  by  it.     What  the  Master  did  was  a 
nullily ;  therefore  there  can  be  no  review.     The  Court  can  refer 
the  matter  back  to  the  Master,  but  cannot  stay  this  action. 

The  Chief  Justice  (after  stating  the  facts)  said :  It  is  now 
contended  that  the  Master  had  no  jurisdiction  to  determine 
whether  there  was,  or  was  not,  any  such  agreement.  For  my 
part,  I  do  not  wish  to  give  any  decision  on  that  point  at  present. 
Mr.  McCulloch  may  be  advised  to  take  proceedings  to  obtain  a 
decision  upon  the  point  from  the  Primary  Judge,  subject  to  an 
appeal  from  him  to  the  Fall  Court,  and  at  present  I  decline  to 
express  an  opinion  as  to  whether  the  Master  was  right  or  wrong 
in  determining  that  he  had  jurisdiction  to  decide  as  to 
the  existence  of  the  agreement.  My  decision  proceeds  on 
this  ground  that,  as  the  Master  entered  upon  the  taxation 
of  these  costs,  the  proper  course  for  Mr.  McCulloch  was 
to  have  gone  before  the  Primary  Judge  in  Equity  in  order 
to  have  the  taxation  reviewed,  and  then  the  Primary 
Judge  would  have  laid  down  the  proper  principle  in 
which  the  Master  ought  to  have  taxed.  If  he  thought  the 
Master  was  wrong,  it  would  be  for  the  Primary  Judge  to  say 
whether  or  not  this  agreement  existed.  Every  Court  has,  in 
such  a  case  as  this,  jurisdiction  to  determine  whether  there  has 
been  an  agreement  of  this  kind  or  not.  But  whether  the 
Master  has  such  jurisdiction  I  decline  to  say  at  present.  It  is 
entirely  within  the  jurisdiction  of  the  Equity  Court  to  determine 
sach  a  matter,  and  Mr.  MoCulloch  was  in  error  in  suing  for  65L 
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in  the  face  of  the  certificate  of  the  Master^  instead  of  appealing 
to  the   Primary   Judge.      Pending  taxation^  and  pending  an 


Ex  parte 

Habpbb,  application  for  a  review,  all  proceedings  are  stayed.  The 
M'CuiloGH*  *^l<>cft*i"*  or  certificate  of  the  proper  ofScer  is  subject  to  be  sent 
back  by  the  Court  for  review.  If  it  is  not  sent  back^  then  the 
certificate  or  allocatur  is  absolutely  final  and  conclusive^  and  it 
is  only  the  amount  stated  on  the  certificate  which  can  be  sued 
for.  Therefore,  I  think  the  proper  order  for  us  to  make  is  that 
Mr.  McCulloch  should  bring  all  the  deeds  into  Court ;  and  that 
they  remain  in  Court  a  fortnight,  to  give  him  time  to  apply  to 
the  Primary  Judge  for  a  review  of  taxation.  In  the  meantime, 
I  think  this  action  ought  to  be  stayed.  If  Mr.  McCulloch  were 
to  succeed  in  his  action  he  could  only  recover  \L  12«.  lOd.;  and 
as  to  that  the  defendant  would  probably  plead  tender  and 
payment  into  Court,  and  so  be  entitled  to  a  verdict.  I  think, 
also,  that  the  applicant  is  entitled  to  the  costs  of  this  appli- 
cation. I  may,  perhaps,  be  allowed  to  add  that  no  reflection 
whatever  is  cast  upon  Mr.  McCulloch  as  a  solicitor  of  the  Court. 
He  simply  disputed  the  existence  of  the  agreement,  and  we  know 
how  many  times  disputes  of  this  kind  arise.  There  is  no 
reflection  against  his  honour  as  a  solicitor,  although  I  think  he 
has  taken  a  wrong  course  in  suing  for  his  costs  in  the  manner  he 
has  done. 


Sib  6.  Innes,  J.  I  am  of  the  same  opinion.  I  think  Mr. 
Salomons?  argument  that  there  has  been  no  taxation,  and  that, 
therefore,  there  is  nothing  to  review,  is  untenable.  There  are 
several  authorities  to  show  that  there  can  be  taxation  on  the 
footing  of  such  cases  as  this,  where  an  agreement  of  this  kind 
is  disputed.  In  accordance  with  the  Act  (11  Vic.  No.  33),  and 
the  Equity  Rules,  the  proper  course  was  to  apply  for  a  review  j 
and  that  application  ought  to  have  been  made  to  the  Primary 
Judge  in  Equity,  and  not  to  this  Court.  I  concur  in  thinking 
that  the  course  proposed  by  his  Honour  is  the  best  to  pursue.  I 
do  not  for  a  moment  suppose  that  Mr.  McCulloch  meant  to  keep 
the  deeds;  but  I  think  as  Mr.  McCulloch  has  improperly  resisted 
this  application^  he  ought  to  pay  the  costs  of  it.     I  also  desire 
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to  saj   that   no   impatation   is    cast    upon    Mr.    McCnllocVs       -^^7* 
professional  reputation.  JSb  parte 

Field  said  that  Iiis  client  had  no  desire  to  cast  any  reflection        i^n^' 
npon  Mr.  McCulloch.  M'Culloch. 

Rule  absolute  with  costs.  Action 
to  he  stayed  pending  the  decision 
of  the  Primary  Judge. 

Attorney  for  applicant :  Hughes. 


In  re  DAVID  BSOWK  WALKEB  (GEirrLBifAir,  onb,  Ac),  Sx  parte  KEMP.         Feb,  25. 

SAME,  Ex  parte  BOTTEELL.  ^'^'  11- 

May.  13. 


Attorney  amd  tolxcitor — MUappropriatum  of  elienVs  money — Exercise  of  summary 

jurUdietUm  of  the  CouH  to  stHke  ojf  the  rolU.  DarleyC^ 

•^  FaucettJ. 

Where  an  attorney  has  received  money  to  the  use  of  his  client^  and  has  not  and 

accounted  for  it,  he  is  liable  to  be  struck  off  the  rolls.  ^***^  '• 

The  fact  that  in  the  ordinary  course  of  his  business  he  paid  the  money  into 
his  banking  account,  and  was  unable,  through  monetary  difficulties,  to  draw  it 
out  when  it  was  required,  is  not  a  sufficient  explanation. 

Nor  is  it  enough  that  he  has  actually  paid  it  before  the  rule  comes  on  for 
argument. 

Pring  moYed^  on  the  25th  February,  1887,  for  a  rule  calling 
upon  David  Brown  Walker,  gentleman,  one  of  the  solicitors  of 
the  Supreme  Court  of  New  South  Wales,  to  show  cause  why  he 
should  not  repay  certain  money  to  the  applicant,  B.  A.  H.  Kemp, 
and  answer  the  matter  and  charges  contained  in  the  affidavits  of 
B.  A.  H.  Kemp,  0.  0.  Dangar,  and  W.  E.  Panton,  solicitor. 

From  the  affidavits  in  support  of  the  motion,  it  appeared  that 
in  September,  1885,  Arthur  Kemp  (since  deceased)  purchased  . 
the  Goolawa  Estate,  Hastings  Biver,  through  Mr.  0.  0* 
Dangar,  commission  agent,  for  the  sum  of  675Z.,  which  was  paid 
by  Kemp  to  Dangar,  who  sent  a  cheque  for  6b0l.  (deducting  25L 
as  his  commission)  to  Walker,  Kemp's  solicitor,  to  enable  him 
to  complete  the  purchase.  On  the  3rd  March,  1886,  Walker 
returned  Dangar's  cheque  to  him,  giving  as  a  reason  for  not 
Wing  cashed  it,  that  the  vendor's  solicitor  had  declined  to  tak^ 
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^^^'  a  cheque  drawn  on  a  Kempsey  branch  bank.  Dangar  gave 
In  re  Walker  another  cheque  for  650Z.  Both  A.  Kemp  and  hia 
JSk  parte  brother  frequently  asked  Walker  why  the  matter  was  not  com- 
^^°**  pleted  ;  Walker  repeatedly  said  that  he  had  sent  the  money  to 
his  Sydney  agent.  He  also  stated  as  the  reason  of  the  delay 
that  the  vendor's  solicitor  refused  to  complete  without  payment 
of  675Z.  instead  of  650Z.  Towards  the  end  of  August,  1886, 
R.  A.  H.  Kemp  went  to  Sydney  and  saw  Walker's  agent,  who 
said  he  had  never  received  the  money.  Kemp  then,  through 
Dangar,  communicated  with  Walker,  who  said  he  would  arrange 
to  settle  the  matter  in  the  course  of  a  few  days.  In  the  mean- 
time A.  Kemp,  in  July,  1886,  instructed  Mr.  Panton,  solicitor,  of 
Kempsey,  to  write  to  Mr.  Yeomans,  the  vendor's  solicitor,  who 
replied  that  Walker  had  prepared  the  conveyance,  and  that  it 
would  be  executed  on  payment  of  the  purchase  money,  with 
interest.  Yeomans  also  told  Panton  that  there  was  no  dispute 
between  him  and  Walker  as  to  the  amount  of  the  purchase 
money.  Panton  was  then  instructed  to  do  nothing  for  a  time, 
the  Kemps  being  in  hopes  of  Walker  arranging  a  settlement. 
On  the  20th  September,  1886,  Arthur  Kemp  died ;  and  on  the 
2nd  December,  B.  A.  H.  Kemp  obtained  letters  of  administra- 
tion to  his  estate.  Walker  was  pressed  from  time  to  time  both 
by  Panton  and  B.  A,  H.  Kemp  to  complete  the  purchase,  and 
Walker  repeatedly  promised  to  do  so,  and  named  dates  by  which 
he  would  pay  the  money,  but  he  had  failed  to  complete  the 
purchase  or  to  repay  the  money. 

The  Court  granted  a  rule,  returnable  on  the  8th  March, 
ordering  the  abovenamed  David  Brown  Walker  to  answer  the 
matters  and  charges  contained  in  the  said  affidavits. 

March  11.        On  the  11th  March, 

Balaton  appeared  for  D.  B.  Walker,  and  read  an  affidavit 
by  Walker's  agent,  to  the  effect  that  Walker  had  now  paid 
-the  money ;  that  he  had  telegraphed  on  March  8th  to  Walker 
to  send  down  an  affidavit  to  that  effect,  and  had  received  a 
telegram  from  him  that,  owing  to  the  distance  of  Kempsey 
from  Sydney  (200  miles),  and  as  there  was  no  communication 
with  Sydney  except    by  sea,  it  was  impossible  to  send  an 
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affidavit  in  time.     He  contended  that  if  this  amounted  to  a  ^^7- 

criminal  charge^  the   Coart  would  not  deal  with  it  until  the  In  re 

cnminal  charge  had  been  prosecuted.     If  there  was  no  criminal  jsm  parte 

charge,  then  it  was  enough  that  Walker  had  paid  the  money.  Kbmp. 

[The  Chief  Justice.  Are  you  not  in  this  dilemma:  either 
you  admit  the  criminal  charge,  or  if  you  do  not,  you  have  not 
explained  the  allegations  in  the  affidavits  ?] 

It  was  decided  in  1847,  in  the  case  of  Belcher  v.  Ooodered  (1), 
that  the  Court  would  not  grant  a  rule  calling  upon  an  attorney 
to  answer  the  matters  of  an  affidavit.  Per  Wilde,  C.J.,  at 
p.  474. 

The  CouBT  ordered  that  the  rule  be  enlarged,  so  as  to  call 
upon  the  respondent  to  show  cause  why  he  should  not  be  struck 
off  the  roll ;  full  affidavits  in  defence  to  be  filed  14  days  before 
the  first  day  of  the  next  term. 

In  the  next  term^  on  the  13th  May,  Balaton  appeared  for  the  May  13. 
respondent,  and  read  the  following  affidavit  sworn  by  him  on 
the  2nd  May,  1887: — 1.  I  am  the  abovenamed  David  Brown 
Walker,  of  Kempsey,  Macleay  River,  solicitor.  2.  In  the  month 
of  September^  1885,  one  Arthur  Kemp^  since  deceased,  purchased 
a  property  at  Port  Macquarie,  known  as  Goolawa,  for  the  sum 
of  6752.  I  was  instructed  by  the  said  Arthur  Kemp  to  act  as 
his  solicitor  in  the  matter.  3.  I  prepared  a  conveyance  of  the 
said  property,  and  forwarded  same  to  my  Sydney  agent  (Mr. 
Thomas  Marshall),  but  the  attorney  for  the  vendor,  Mr.  Yeomans, 
objected  to  the  conveyance,  and  it  was  not  until  after  con- 
siderable delay  that  the  conveyance  was  settled.  At  the  time  of 
sending  the  conveyance  to  Marshall,  I  also  forwarded  to  him  a 
cheque  of  Mr.  O.  0.  Dangar^s,  of  Kempsey,  auctioneer,  for  the 
sum  of  650J.,  being  amount  of  purchase  money,  less  Mr.  Dangar's 
coimniBsion.  4.  In  the  month  of  February,  1886,  Mr.  Marshall 
returned  to  me  Mr.  Dangar's  cheque  for  650Z.,  stating  that  the 
vendors  demanded  the  full  amount  of  purchase  money,  viz., 
675Z.,  and  would  not  accept  the  said  sum  of  6bOL  5.  In  the 
month  of  March,  1886,  1  had   occasion  to  borrow  600Z.,  and 

(1)  4  C.B.  472- 
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1887.       knowing  Mr.  Arthur  Kemp  very  intimately,  I  asked  him  if  he 

In  ra        would  lend  me  that  amount.     He  replied,  "  I  cannot  do  bo  at 

E»  parte     Present,  as  all  my  moneys  are  exhausted."     I  told  him  I  held 

Ebmf.      jfr^  Dangar's  cheque  for  6oOZ.,  and  that  in  all  probability  the 

money  would  not  bo  required  for  a  month  or  so,  aiyi  that  if 

he  would  lend  me  that  amount  I  would  return  it  to  him.     He 

replied,  ''  Very   well."      I  returned   Mr.    Dangar  his   cheque, 

and  he  gave  me  in  lieu  thereof  a  cheque  for  450Z.  and  200Z. 

6.  In  the  early  part  of  the  month  of  May  last  Mr.  Arthur 
Kemp  asked  me  to  endeavour  to  complete  the  Groolawa 
matter.  I  promised  to  do  so,  and  used  every  endeavour 
to   find  the  money  lent  by  him  to  me  in  order  to   complete. 

7.  In  the  month  of  June  last  past  I  was  in  Sydney  and  called  on 
Mr.  Yeomans  and  arranged  to  pay  the  amount  of  650Z.,  with 
interest  added,  he  telling  me  that  his  client  would  allow  Mr. 
Dangar  to  retain  his  commission.  I  made  every  endeavour  to 
find  the  money,  but  was  unable  to  do  so.  I  had  large  sums  of 
money  due  to  me,  but  was  unable  to  get  same  in,  and  in  the 
meantime  the  matter  was  placed  in  other  hands.  8.  I  had  every 
intention  and  belief  that  I  could  return  the  said  loan  when  it 
was  required  to  complete  the  said  purchase,  and  deeply  regret 
the  delay  in  payment  of  same. 

Ralston  for  the  respondent.  In  paying  into  his  own  account 
money  that  he  received  from  his  client  to  carry  out  the  purchase, 
the  respondent  only  followed  the  ordinary  practice.  The  fact 
that  through  the  default  of  others  he  was  unable  to  draw  it  out 
when  required,  is  not  sufficient  to  establish  against  him  a  charge 
of  fraud  or  misconduct.  In  re  Sparhes  (2)  and  In  re  Bonner  (3) 
show  that  the  Court  will  not  strike  an  attorney  off  the  rolls 
when  he  has  become  bankrupt,  having  in  his  hands  a  client's 
moneys,  which  ought  to  have  been  paid  over,  unless  a  clear  case 
of  fraudulent  misappropriation  is  made  out  against  him.  The 
worst  aspect  of  the  case  against  the  present  respondent  is  that 
he  has  made  various  excuses.  But  he  has  never  denied  having 
received  the  money,  and  has  always  said  that  he  would  repay  it. 

(2)  17  C.B.  N.S.  726.  (3)  4  B  &  Ad.  811. 
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J  887. 


In  re  DAVID  BBOWN  WALKEB  (Gentliman,  onb,  &o.)*  In  re 

Ex  paHe  BOTTEELL.  Walmb. 


Nash  moved  on  the  Ist  March  for  a  rule  nisi  calling  upon 
the  said  David  Brown  Walker  to  answer  the  matters  contained 
in  certain  affidavits^  and  to  show  cause  why  his  name  should 
not  be  struck  off  the  roll  of  attorneys  of  the  Supreme  Court. 
From  the  affidavits  of  Mr.  B.  H.  T.  Bottrell  and  Mr.  Andrews, 
managing  clerk  to  Mr.  W.  W.  Billyard,  solicitor,  in  support 
of  the  rule,  it  appeared  that  in  June,  1886,  Mr.  Bottrell  con- 
tracted to  purchase  the  Royal  Hotel,  at  Port  Macquarie,  from 
Mr.  O'Neill,  and  retained  D.  B.  Walker  to  act  as  his  solicitor 
in  carrjring  out  the  purchase.  He  paid  Walker  800Z. ;  but, 
being  dissatisfied  with  the  manner  in  which  the  latter  was 
acting,  on  the  24th  July  he  instructed  Mr.  W.  W.  Billyard, 
solicitor,  to  take  the  matter  out  of  Walker's  hands.  In  the 
same  month  the  property  was  destroyed  by  fire  and  the  contract 
between  Bottrell  and  O'Neill  was  cancelled.  Bottrell  applied  to 
Walker  for  the  return  of  the  300Z.,  but  he  could  get  no  reply. 
On  the  18th  August  Mr.  Billyard  wrote  to  Walker  to  the  effect 
that  if  the  money  was  not  returned  an  application  would  be 
made  to  the  Court.  To  this  Walker  replied  by  a  telegram: 
"fie  Bottrell — Am  to-day  remitting  amount  herein,  less  my 
charge  " ;  but  sent  no  remittance.  Bottrell  then,  in  September, 
1886,  commenced  an  action  in  the  Supreme  Court  against 
Walker,  who  entered  an  appearance  and  pleaded.  Subsequently, 
however,  he  withdrew  his  plea,  and  judgment  was  signed. 
Execution  was  issued,  but  the  writ  was  not  satisfied,  nor  had 
the  money  been  paid  at  the  time  the  affidavits  were  sworn 

A  rule  was  granted  returnable  on  the  8th  March.  It  came  on 
for  hearing  on  the  11th,  and  was  ordered  to  stand  over  till  the 
first  day  of  the  ensuing  term,  to  come  on  after  Kemp's  applica- 
tion. 

In  the  next  term,  on  May  13,  the  case  was  called  on  at  the 
close  of  the  argument  in  Kemp's  case. 

Nash,  who  appeared  for  Bottrell,  said  the  money  had  been 
paid  in  March. 


Bx  parte 

BOTTBELL. 
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^^^-  Ralston  appeared  for  the  respondent,  and  read  the  following 

In  re        aflBdavit : — 1.  I  am  the  above-named  D.  B.  Walker.     2.  When 

Ex  parte     ^^  Sydney  in  the  month  of  June  last  past  I  was  instructed  by 

BoTTRBLL.    Uj.^  Bottrell  to  arrange  a  purchase  of  certain  property  at  Port 

Macquarie  for  him.     8.  On  my  return  to  Kempsey  early  in  July 

last  past  I  placed  myself  in  communication  with  the  vendor  of 

the  property   sold   to   Mr.  Bottrell,  and  was  informed  by  the 

vendor  that  there  was  about  600Z.  due  on  the  property  of  the 

Bank    of    New    South    Wales    at    Port    Macquarie^    that    he 

expected  to  have  800Z.  in  the  course  of  a  few  days,  and  that 

if  I  got  800Z.  from  Mr.  Bottrell  the  matter  could  be  arranged. 

4.  I  sent  to  Mr.  Bottrell  for  the  amount  of  300Z.,  and  when  I 
received  this  amount  from  him  I  paid  the  same  into  my  credit 
at  the  Commercial  Bank,  Kempsey,  in  the  belief  that  I  could 
draw    against    my    account    for    that    sum    when    necessary. 

5.  My  said  account  was  overdrawn  at  the  time,  but  it  was 
frequently  in  that  position,  and  I  was  not  being  pressed  by  the 
bank  to  reduce  that  overdraft ;  but  afterwards,  when  I  was 
required  to  return  Mr.  Bottrell  the  800Z.  less  my  charges,  the 
manager  of  the  bank  at  which  I  kept  my  account  stated  that  he 
could  not  honour  my  cheque.  My  transactions  with  the  bank 
Average  about  7000Z.  per  annum.  I  made  various  promises  to 
pay  the  money  because  I  had  large  sums  due  to  me,  and  I  felt 
sanguine  of  being  able  to  pay  in  sufficient  to  my  bank  to  enable 
me  to  draw  such  amount ;  but  I  was  disappointed  in  getting  in 
moneys  due  to  me,  and  I  was  unable  to  return  Mr.  Bottrell  his 
money  till  I  did  so  in  the  month  of  March  last.  My  motive  in 
causing  an  appearance  to  be  entered  to  the  action  brought  by 
Mr.  Bottrell  against  me  was  to  gain  as  much  time  as  I  could 
in  collecting  moneys  due  to  me ;  and  when  I  found  I  was  unable 
to  collect  sufficient  moneys  due  to  me,  I  instructed  my  agent  to 
withdraw  my  plea,  and  my  defence  did  not  retard  the  plaintiff 
in  the  action  more  than  a  few  weeks.  6.  I  paid  the  full  amount 
and  costs  when  settling  the  said  action,  and  had  prior  thereto 
offered  4;o  the  plaintiff  the  promissory  notes  of  one  Edith  Cutler, 
who  owed  me  over  300Z.,  and  of  whose  property  the  said 
plaintiff  was  mortgagee,  but  the  plaintiff  declined  to  accept  the 
promissory  notes  in  settlement.     7*  I  never  had  any  intention  of 
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defrauding  the  said    Mr.   Bottrell,    and    deeply    regret    that        18B7. 
through  unforeseen  difficulties  in  obtaining  payments  due  to  me,        in  re 

and  through  not  getting  accommodation  from  my  bank,  owing  sx^^e 

to  the  manager  having  received  instructions  to  cause  all  over-  ^^^^i 

_  £x  parte 

drafts  to  be  reduced,  I  was  unable  to  discharge  my  indebtedness    Bottbill. 
to  him  until  he  had  recourse  to  legal  proceedings. 

The  Cmsr  Justicb  then  stated  that  a  third  case  had  been 
brought  to  the  attention  of  the  Court  by  the  Prothonotary.  It 
i^peared  that  in  January  a  Mrs.  Tracey  had  given  the 
Impendent  money  for  the  purpose  of  obtaining  probate  of  her 
deceased  husband's  will  and  paying  the  stamp  duty;  that  the 
probate  was  still  lying  in  the  office  in  consequence  of  the  stamp 
duty  not  having  been  paid. 

The  respondent,  in  answer  to  his  Honour,  said  that  he  had 
intended  to  pay  it  while  in  Sydney. 

The  Chief  Justice.  In  the  case  of  Mr.  David  Brown  Walker, 
a  soUcitor  of  this  Court,  there  are  now,  in  fact,  three  distinct 
charges  before  the  Court.  Two  of  these  have  been  argued  by 
his  counsel,  Mr.  Balston.  The  third  matter  was  brought  to  our 
attention  by  the  Prothonotary.  With  respect  to  the  first 
charge — ^that  of  Mr.  Kemp — ^it  appears  that  Mr.  Walker 
obtained  a  snm  of  650Z.,  and  for  the  purposes  of  my  judgment 
I  need  not  go  farther  back  in  the  history  of  that  transaction 
than  the  month  of  March,  1886;  but  it  is  clear  that  in  the 
month  of  March,  1886,  he  did  receive  from  '  Mr.  Dangar  a 
sum  of  6502.,  which  was  to  be  applied  by  him  in  purchasing 
an  estate  for  his  client,  Mr.  Kemp;  that  the  money  was 
never  so  applied;  and  that  up  to  the  present  moment 
the  money  has  never  been  paid  to  Mr.  Kemp,  or  Mr.  Kemp's 
representatives.  An  application  was  made  to  the  Court,  calling 
upon  Mr.  Walker  to  show  cause  why  this  money  should  not  be 
paid,  and  why  he  should  not  answer  the  matters  contained  in  the 
affidavits.  Mr.  Walker  has  now  filed  an  affidavit  which  purports 
to  contain  an  answer.  I  regret  to  say  that,  in  my  opinion,  the 
statements  that  ore  made   in  Mr.  Walker's  affidavit  are  not 


178  CASES  AT  LAW.  [If:  a  W.  lb 

^^^'  founded  on  fact.  Mr.  Walker  states  that  Mr.  Arthur  Kemp, 
In  re  who  died  in  September,  1886,  advanced  this  money  to  him  as  a 
Ex  parte  loan,  or,  as  it  is  said,  as  accommodation.  He  had  the  money  in 
^^^arie  ^^^  hands,  he  says  in  his  affidavit ;  he  was  wanting  some  assist- 
BoTTBBLL.  ance,  and  he  went  to  Mr.  Kemp  and  asked  him  for  a  loan  of 
Darley  0  J.  money.  Mr.  Kemp  said  he  could  not  lend  him  money,  and 
he  then  suggested  to  Mr.  Kemp  that  he  might  apply  the  money 
in  his  hands  in  the  direction  Mr.  Walker  required,  and  Mr. 
Kemp  allowed  him  to  do  so.  If  that  story  is  to  be  believed,  the 
matter  was  simply  one  between  borrower  and  lender — a  matter 
with  which  this  Court  has  no  concern.  But  I  regret  to  say  I 
cannot  believe  that  statement.  We  have  three  affidavits  made  : 
one  by  Mr.  Kemp,  a  brother  of  the  deceased,  one  by  Mr. 
Dangar,  and  one  by  a  solicitor,  Mr.  Panton.  These  affidavits 
give  a  complete  history  of  the  transaction,  and  although  there 
are  some  letters  put  forward  by  Mr.  Walker,  although  there  are 
statements  over  and  over  again  made  by  Mr.  Walker  to  these 
persons,  in  no  instance  has  Mr.  Walker  attempted  to  put  forward 
his  present  statement,  that  he  had  borrowed  the  money  from 
Mr.  Kemp.  But,  on  being  brought  before  the  Court,  he  sets  up 
that  the  transaction  was  a  loan.  This  I  cannot  believe.  I 
think,  therefore,  Mr.  Walker  is  entirely  at  the  mercy  of  the 
Court.  He  has  left  the  matter  completely  unanswered.  He  has 
received  the  money  for  a  special  purpose  from  his  client,  and  to 
that  special  purpose  he  did  not  apply  it,  but  applied  it  to  his 
own  purposes,  and  still  retains  it. 

With  respect  to  the  second  charge,  that  of  Mr.  Bottrell,  it 
appears  Mr.  Walker  received  a  cheque  for  300Z.  to  apply  also  for 
a  special  purpose.  To  that  special  purpose  he  did  not  apply  it, 
but,  on  the  contrary,  he  states  that  at  the  time,  having  an  over- 
drawn account  at  the  bank  (I  assume  from  what  he  says  took 
place  in  Kemp's  case  that  he  was  in  difficulties  at  the  time^  for 
he  tells  us  that  in  the  month  of  March  he  was  in  difficulties,  and 
required  650Z.),  he  paid  that  money  into  such  overdrawn  account. 
That  is,  of  course,  a  proceeding  altogether  wrong  for  a  man  in 
his  position.  When  he  received  that  money  he  ought  to  have 
opened  an  account  in  some  other  bank,  or  kept  it  apart  from 
where  it  could  be  touched  or  affected  by  the  bank.     However,. 
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ke  pays  the  money  in,  and  when  called  upon  to  account,  he  sends-       ^^7. 
a  telegram  to  say  the  money  is  on  its  road  to  Sydney.     The        In  re 
money  is  not  forthcoming,  and   he  is  sued.     He  defends  the     jE»  parte 
action.     A.  declaration  is  filed ;  he  pleads  to  it ;  the  case  is  set     ^^^^\ 
down  for  trial,  and  he  withdraws  the  plea ;  and  now  he  justifies    Bottrell. 
such  proceeding  by  saying  he  was  not  able  to  pay,  and  required  DarUy,  C.J. 
time.    That  is  an  attempt  at  justification  to  which  this  Court 
can  give  no  effect ;  on  the  contrary,  it  aggravates  the  offence. 

In  the  third  case — the  case  brought  to  the  attention  of  the 
Court  by  its  officer — ^it  appears  that  a  client,  a  Mrs.  Tracey, 
whose  husband  had  made  a  will  and  had  made  him  one  of 
the  executors,  gave  him  a  sum  of  money,  in  two  sums,  the  last 
of  which  reached  his  hands  on  January  2 1  last,  for  the  purpose 
of  obtaining  probate  of  the  will  and  paying  the  stamp  duty. 
That  stamp  duty  has  never  been  paid,  and  the  probate  still  lies 
in  the  office  in  consequence.  He  says,  in  answer  to  that,  he 
h&d  intended  to  pay  that  stamp  duty  while  in  Sydney.  He  has 
not  paid  it. 

Under  these  circumstances,  what  is  the  Court  to  do  ?  I  am 
of  opinion  that  it  is  one  of  the  first  duties  of  this  Court  to 
see  that  the  practitioners  of  the  Court,  the  solicitors,  do  their 
duty  to  their  clients,  and  do  not  in  any  way  act  fraudulently 
towards  them.  I  am  happy  to  know  that  cases  of  this  sort  are  of 
very  rare  occurrence  indeed ;  that  the  solicitors  practising  in  this 
colony  are,  as  a  rule,  men  of  high  honour  and  integrity ;  that 
this  Court  is  very  rarely  called  upon  to  interfere  between  the 
attorneys  and  their  clients;  and  that  the  jurisdiction  of  this 
Court,  which  is  here  invoked  for  the  purpose  of  punishing  this 
gentleman,  is  very  rarely  invoked ;  when  it  is  invoked,  we  must 
do  justice.  In  my  opinion,  this  gentleman  should  be  struck  off 
the  rolls  of  this  Court.  However,  it  is  well  he  should  under- 
stand that  the  striking  his  name  off  the  rolls  of  the  Court  does 
not  mean  that  he  is  to  be  perpetually  debarred  from  practising 
as  an  attorney.  Striking  off  the  rolls  of  the  Court  is  a  punish- 
ment, and  the  Court  may  at  any  time  afterwards  re-admit  the 
attorney  if  his  conduct  in  the  meantime  has  been  such  as  to 
ensile  the   Court  to   believe  that  his  conduct  in  the  future 
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1887.       will  be  different  from  that  which  it  has  been  in  the  past. 
In  re       Therefore^  although  I  am  of  opinion  that  this  gentleman  should 
Sx'p^e     ^®  struck  off  the  roll  of  attorneys  of  this  Court,  I  think  he  may, 
^■■'^      after  the  lapse  of  one  year  from  this  date,  apply  for  re-admission. 
BoTTBSLL.   In  order,  however,   that  he  be  re-admitted,   he  must   be  in  a 
Darlmf,  C.J.  position  to  satisfy  the  Court,  not  only  that  these  claims  which 
are  now  made  against  him,  and  which  at  present  remain  un- 
satisfied, have  been  fully  satisfied,  but  also  that  any  other  claims 
of  a  similar  description  which  might  have  been  brought  against 
him  have  all  been  fully  satisfied.     If  at  the  end  of  a  year  he 
is  able  to  satisfy  the  Court — ^I  allude  particularly  to  his  recom- 
pensing those  persons  whom  he  has  defrauded — ^that  his  conduct 
will  be  different  from  the  past,  this  Court  may  re-admit  him. 
In  my  opinion  this  gentleman^s  name  should  now  be  removed 
from  the  rolls  of  the  Court. 

Faucett,  J.  I  entirely  agree  with  what  his  Honour  has  saidy 
and  I  am  also  of  opinion  that  this  gentleman  should  be  struck 
off  the  rolls,  with  permission  to  apply  to  the  Court  after  a  certain 
time  for  re-admission.  If  he  can  show  a  satisfactory  course  of 
conduct,  the  Court  probably  will  allow  him  to  be  restored  to  the 
roll  of  attorneys. 

Sib  G.  Innes,  J.  I  am  sorry  to  say  that  I  feel  constrained  to 
agree  with  their  Honours  in  thinking  that  this  case  calls  for 
the  infliction  of  an  exemplary  punishment  on  the  respondent, 
who  has  clearly  been  guilty  of  conduct  which,  when  it  is  brought 
home  to  an  attorney  of  the  Court,  renders  it  our  duty,  if  the 
Court  is  to  maintain  and  exercise  anything  like  an  efficient 
control  over  its  officers,  to  deal  with  the  matter  in  some  such  way 
as  that  in  which  we  are  now  dealing  with  it.  No  one  can  say  that 
the  Court  is  dealing  in  a  harsh  or  arbitrary  way ;  and  I  may 
express  a  hope  that  it  will  be  a  lesson  to  Mr.  Walker,  and  that 
at  the  expiration  of  twelve  months,  or  within  some  reasonable 
time  after  that,  he  may  be  in  a  position  to  apply  for  re-admission, 
and  be  able  to  satisfy  the  Court  that  it  can,  without  any  derelic- 
tion of  duty,  re-admit  him  as  one  of  the  attorneys  of  the  Court. 
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The  Chibp  Justice.     Mr.  Ralston,  in  case  you  may  be  counsel i^^ 

in  this  case  a^ain.  I  refer  you  to  the  case  of  B.  v.  Oreenwood       in  re 
(SirW.Bl.  222).  ^f'p^e 

Kbmp, 
Attorneys  for  Kemp :    Fisher,  Balfe  8f   Sahoey,  for  Panton    g^^*^ 


Attorney  for  Bottrell :  W.  W.  Billyard. 


1%  re  OBEVILLE  J.  LEWIS  (Cbbttpicatbd  Cohveyancbb),  Ex  paHe  THE      Jfay  18. 
AUSTBALIAN  JOINT  STOCK  BANK.  


Cirtijleated   conveyancer — AUeged    misconduct- -Bummary    jurisdiction   of  Darley  C.J. 

Court—Attorneys  Costs  Act  f^ll  Vic.  No.  33;,  s.  14^— Costs,  Faueett  J. 

and 
The  Court  has  jurittdiction  to  deal  summarily  with  certificated  conveyancers       Innes  J. 

for  proferaional  misconduct. 

This  sammary  jurisdiction  will  only  be  exercised  in  the  clearest  cases  of  mis- 
conduct ;  it  is  not  enough  to  show  that  a  professional  man  has,  by  his  negligence, 
made  himself  civilly  responsible. 

L.,  a  certificated  conveyancer,  uplifted  certain  deeds,  with  his  client's  authority^ 
from  the  banlc,  where  they  were  deposited,  as  L.  was  told,  and  always  believed, 
for  safe  custody  only.  L.,  however,  gave  a  receipt  for  the  deeds,  with  the  words 
"  returnable  on  demand  "  added.  After  the  deeds  had  been  allowed  to  remain 
with  him  for  five  months,  he  handed  them  over  to  a  mortgagee,  to  whom,  and 
in  accordance  with  his  client's  instructions,  he  had  prepared  a  mortgage  of  the 
laud  to  which  the  deeds  referred.  Subsequently  the  bank  demanded  the  return 
of  the  deeds.  L.  explained  how  he  came  to  part  with  the  deeds,  and  said  that, 
as  he  had  always  been  informed  that  the  deeds  had  been  deposited  with  the 
hank  for  safe  custody  only,  and  not  by  way  of  security,  he  had  forgotten  that 
the  receipt  contained  the  words  "  returnable  on  demand.'*  The  bank  oom- 
meoced  a  suit  in  Equity  against  L.,  and  afterwards  obtained  a  rule  calling  upon 
L.  to  show  cause  why  he  should  not  deliver  up  the  deeds,  and  answer  certain 
affidavits. 

Hsldt  that  though  L.  might  be  civilly  responsible,  the  bank  had  not  made  out 
a  case  of  misconduct  which  the  Court  could  deal  with  summarily.  If  L.'s 
erplan&tion,  which  he  had  made  in  a  letter  to  the  bank,  and  afterwards  in  his 
statement  of  defence  in  Equity,  had  been,  as  it  ought  in  fairness  to  have  been, 
referred  to  in  the  affidavits  upon  which  the  rule  nisi  was  obtained,  that  rule 
would  not  have  been  granted.    Therefore,  the  rule  was  discharged  with  costs. 

Fer  Faucbtt,  J.  As  a  case  of  negligence  had  been  made  out,  the  rule 
ought  to  be  discharged  without  costs. 

Motion  to  make  absolute  a  rule  nisi,  calling  upon  the  respon- 
dent^  Greville  J.  Lewis,  a  certificated  conveyancer,  to  show  cause 
N.8.W.K.,  Vol.  VIII.,  Law.  N 
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^^^'       why  he  should  not  return  to  the  A.  J.S.  Bank  certain  deeds^  and 
l»  re       also  to  answer  certain  matters  and  allegations  set  forth  in  the 

JjSWISi  '  • 

affidavit'  of  Mr.  Francis  AdamS;  general  manager  of  the  A.J.S. 
Bank. 

The  affidavit  of  Francis  Adams^  general  manager  of  the  Aus- 
tralian Joint  Stock  Bank^  stated  that  by  a  memorandum  dated 
the  3rd  August,  1885,  one  Charles  Henry  Edmund  Blackman 
deposited  with  the  said  bank  the  several  deeds  and  writings 
specified  in  the  schedule  thereunder,  written  by  way  of  equitable 
mortgage,  as  collateral  security  for  the  due  payment  by  the  said 
C.  H.  E.  Blackman  of  all  sums  of  money  which  he  might  become 
liable  thereafter  to  pay  to  the  said  bank  for  advances  made  to 
him  ;  that  the  lands  included  in  the  said  deeds,  and  containing 
167  acres  or  thereabouts,  are  also  duly  described  and  set  forth 
in  the  said  schedule ;  that  upon  the  faith  of  the  said  memo- 
randum of  equitable  mortgage,  the  said  bank  advanced  from  time 
to  time  large  sums  to  the  said  C.  H.  E.  Blackman,  and  there  is 
now  due  to  the  said  bank,  in  respect  of  such  advances,  the  sum 
of  373Z.  14«.  lid.,  or  thereabouts.  That  the  said  deeds  remained 
.  in  the  possession  and  custody  of  the  said  bank  until  the  6th  July, 
1886,  when  the  abovenamed  Greville  J.  Lewis  applied,  as  the 
agent,  and  with  the  authority  of  the  said  C.  H.  E.  Blackman,  for 
the  loan  of  the  said  deeds,  which  were  accordingly  handed  over 
to  him  upon  receipt  of  an  undertaking  signed  by  him  to  return 
the  same  when  demanded,  such  receipt  being  in  the  words  and 
figures  following : — 

Received  of  the  A.J.S.  Bank  on  behalf  my  client,  Mr.  C.  H. 
E.  Blackman,  the  following  deeds  : — 

Grant  to  Hugh  Brady,  8th  July,  1850,  of  30a. 
Conveyance  Brady  to  Thornton,  No.  297,   Bk.   257, 
Do.        Thornton  to  Coates,  No.  105,     „      290, 
Do.        Coates  to  Blackman,  No.  661,    „     300. 

(Signed)  Greville  J.  Lewis. 
6th  July,  1886. 

B.eturnable  on  demand. — G.L, 
On  or  about  the  16th  March  last,  the  bank  wrote  to  Lewis, 
demanding  the  deeds  in  the  terms  of  his  receipt,  but  they  were 
informed  by  him  that  ho  was  unable  to  return  the  deeds  as  he  had 
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parted  with  them.  From  enquiries  directed  to  be  made  by  ^^^- 
deponent^  he  since  ascertained  that  on  24th  November^  1886^  the  /n  re 
said  C.  H.  E.  Blackman  purported  to  mortgage  the  land  included 
in  the  said  deeds  to  one  Henry  Weeden  Hardwick  to  secure  an 
advance  of  800Z. ;  and  that  in  such  transaction  the  said  Gr.  J. 
Lewis  acted  as  the  legal  agent  both  of  H.  W.  Hardwick  and  of 
C.  H.  E.  Blackman.  The  said  deeds  were  lent  by  the  bank  to 
the  said  G.  J.  Lewis  in  manner  aforesaid  as  a  certificated  con- 
veyancer^ and  as  the  agent  and  legal  representative  of  the  said 
C.  H.  E.  Blackman^  and  upon  the  faith  of  his  aforesaid  promise 
to  return  the  same  when  demanded. 

The  affidavit  of  B.  B.  Hogue^  managing  common  law  clerk 
to  the  firm  of  Stephen^  Laurence  and  Jaques,  the  attorneys  for 
theabovenamed  A.J.S.  Bank^  stated  that  on  the  1st  day  of  April 
last  he  called  upon  Greville  J.  Lewis  at  his  office^  and  made  a 
formal  demand  of  him  of  the  various  deeds  mentioned  in  the 
receipt  and  undertaking  of  the  said  G.  J.  Lewis^  dated  the  6th 
July,  1886,  and  referred  to  in  the  affidavit  of  F.  Adams,  sworn 
herein  on  the  6th  May ;  that  Lewis  informed  him,  in  reply,  that 
it  was  out  of  his  power  to  return  the  deeds  in  question,  as  he  had 
handed  them  Over  to  his  client,  Mr.  Hardwick,  on  the  10th  of 
December  last;  that  in  the  course  of  conversation  Lewis 
informed  him  that  he  had  acted  as  the  agent  of  Mr.  C.  H.  E. 
Blackman  and  Mr.  H.  W.  Hardwick  in  the  preparation  of  a  mort- 
gage from  Blackman  to  Hardwick  over  the  lands  mentioned 
in  the  said  deeds  to  secure  an  advance  of  800Z.  and  interest,  and 
that  he  had  recently  seen  Hardwick  with  reference  to  a  com- 
pliance with  a  demand  for  delivery  up  of  the  deeds  which  had 
been  made  by  the  bank's  solicitors  to  the  said  Hardwick,  as  well 
as  to  the  said  Lewis,  and  that  Hardwick  had  refused  to  part  with 
the  deeds  ;  that  the  said  G.  J.  Lewis  is  a  certificated  conveyancer 
under  the  Act  11  Vic.  No.  83,  s.  14,  and  an  officer  of  this  honour- 
able Court,  and  practises  as  such  in  Sydney  as  aforesaid. 

Pilchefy  for  the  A.J.S.  Bank,  appeared  in  support  of  the  rule. 

A,  H.  Simpson,  for  the  respondent,  read  an  affidavit  by  the 
respondent  containing  the  following  answer  to  the  matters  and 
allegations  set  forth  in  the  affidavits  upon  which  the  rule  was 

N  2 
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^^^'  granted  :— "  On  the  Ist  July,  1886,  C.  H.  E.  Blackman,  with  one 
In  re  Giblett,  called  upon  me  and  instructed  me  to  prepare  an  agree- 
ment for  a  five  years'  lease  from  B.  to  G.  of  the  former's  property, 
called  'Bonny  Blink  Farm,'  situate  at  Little  Hartley.  The 
agreement  was  prepared  and  executed  by  the  parties  in  my 
presence,  and  I  was  then  instructed  by  B.  and  G.  to  prepare  the 
lease  in  pursuance  of  the  agreement,  and  to  charge  each  party 
with  half  the  charges.  Upon  my  asking  B.  for  the  deeds,  he 
informed  me  that  he  always  kept  his  deeds  at  his  bank,  and 
would  send  them  to  me  during  the  day.  Before  leaving  my 
office,  however,  he  gave  me  an  order  to  uplift  the  deeds  from  the 
bank.  I  asked  B.  if  the  bank  had  a  lien  on  the  deeds,  and  he 
said,  '  No ;  they  are  only  with  them  for  safe  custody.'  I  attended 
at  the  bank  on  the  6th  July  to  receive  and  take  the  deeds  on  my 
client's  behalf,  and  as  the  agent  and  with  the  authority  of  B.,  I 
obtained  the  deeds  referred  to.  I  gave  a  receipt.  [The  receipt 
was  set  out  in  the  bank  manager's  affidavit.]  Just  as  I  was 
leaving  the  bank,  I  was  asked  by  a  bank  official  if  I  should 
require  to  keep  the  deeds.  I  replied,  '  No,  a  lessee  never  takes 
the  deeds,'  or  words  to  that  effect.  He  then  said  to  me,  '  Then 
you  can  return  them  V  I  replied,  '  Oh,  yes ;  I'll  make  the  receipt 
returnable  on  demand,  if  you  like  :'  and  did  so  by  adding  to  the 
receipt  the  words  '  returnable  on  demand '  at  the  foot,  and  I 
initialled  it.  This  addendum  passed  from  my  mind  at  once,  and 
never  re-entered  it,  I  being  then,  and  ever  afterward,  in  the  full 
belief  that  the  deeds  were  B.'s  to  do  with  as  he  pleased.  I 
investigated  the  title,  made  the  usual  searches,  and  found  no 
incumbrances,  and  prepared  the  lease  for  the  approval  of  the 
parties.  Ultimately,  however,  the  agreement  was  cancelled. 
The  deeds  remained  in  my  possession  till  the  10th  December, 
1886.  In  November,  B.,  in  the  first  place  through  his  agent, 
Mr.  Cubitt,  and  subsequently  personally,  applied  tome  for  a  loan 
of  800Z.  for  six  or  12  months,  to  be  secured  by  a  first  mortgage 
over  his  property  known  as  the  Bonny  Blink  Farm.  I  said  to 
Mr.  Cubitt,  'There's  nothing  on  the  place  now,  is  there  V  He 
replied,  'No,  the  deeds  are  perfectly  free.  I  made  all  those 
enquiries  of  B.  before  I  brought  the  matter  up  to  you.'  I  said, 
*  I  think  I  have  all  the  deeds  here.'     He  replied,  *  Oh,  have  yuu  )' 
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B.  said  he  was  going  to  give  you  an  order  to  get  them  from  the  ^^^' 
bank.'  B.  subsequently  called  upon  me,  and  I  told  him  I  had  In  re 
had  the  deeds  since  July,  and  he  replied,  '  Oh !  that's  all  right, 
then/  I  then  enquired  of  him,  with  the  usual  professional 
precaution,  '  The  bank  has  no  claim  on  the  deeds,  has  it  V  and 
he  replied,  '  No,  none  whatever ;  they  were  there  for  safe  custody 
only.'  I  then  told  him  that  I  thought  I  should  have  some 
dfficulty  in  obtaining  a  loan  without  a  valuation,  and  I  asked 
him  what  he  valued  the  property  at.  He  said,  '  It's  worth 
2500Z.,'  and  added,  '  Why,  the  bank  gave  me  1500Z.  on  a  mere 
deposit  of  the  deeds  some  time  since,  and  there  have  been 
improvements  since  then.'  I  asked  B.  if  he  gave  a  mortgage  to 
the  bank  to  secure  the  overdraft  referred  to,  and  he  replied  in 
the  negative,  saying  that  he  merely  left  the  deeds  with  them," 

[The  affidavit  then  set  out  the  transactions  and  correspondence 
in  reference  to  the  proposed  loan,  which  was  advanced  to  B.  by 
Hardwick,  the  respondent  receiving  a  fee  of  10  guineas  for  his 
services.  He  handed  over  the  deeds  to  Hardwick,  the  mortgagee^ 
on  the  10th  December.  In  February,  1887,  during  B.'s  absence 
from  Sydney,  Mrs.  B.,  having  applied  to  the  bank  for  advances 
of  money,  was  informed  by  the  bank  accountant  that  B.  had 
overdrawn  his  account,  and  that  the  bank  had  not  a  scrap  of 
secnrity,  and  also  that  the  bank  authorities  were  much  annoyediat 
B.'g  going  outside  the  bank  to  borrow  money,  as  he  could  have 
had  from  them  more  money  than  he  had  borrowed  on  the  mort- 
gage if  he  had  left  his  deeds  with  the  bank.  On  the  18th  March 
the  first  demand  was  made  to  the  respondent  by  the  bank  for  the 
deeds,  and  correspondence  took  place  between  the  bank  and  the 
respondent,  in  which  the  latter  explained  the  whole  transaction 
as  set  out  above.  The  bank  commenced  a  suit  in  Equity  against 
the  respondent ;  and  on  the  5th  May  instant  obtained  an 
injunction  restraining  Blackman  and  Hardwick  from  dealing 
with  the  lands  referred  to  in  the  statement  of  claim.] 

An  affidavit  by  Arthur  Oubitt,  corroborating  the  statements 
in  the  respondent's  affidavit,  was  also  read. 

Simpson  submitted  that  no  case  was  made  out  to  support  this 
criminal  application  qu  the  ground  of  misconduct.     The  bank 
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1887.  ^  had  not  acted  fairly  in  suppressing  all  reference,  first,  to  the 
In  re       respondent's  letter,  and,  secondly,  to  the  suit  in  Equity  which 

they  had  commenced  against  the  respondent.     He  proposed  to 

read  the  pleadings. 

Pilehsr  objected.     They  could  not  be  evidence. 

[The  Chief  Justice.  In  a  matter  of  this  kind  the  Court  is 
not  bound  by  technical  rules.  Besides,  the  pleadings  are  filed 
in  the  office  of  the  Court,  and  we  can  send  for  them.] 

Simpson  read  the  pleadings.  By  the  statement  of  claim,  the 
bank  prays  for  relief  in  damages  against  the  respondent ;  and 
he,  by  his  statement  of  defence,  sets  up  the  same  answer  in 
substance  as  he  made  in  his  letter.  Besides,  it  has  been 
decided  that  if  a  person  commences  an  action  against  his  attorney 
for  money  owing  to  him,  he  cannot  make  a  summary  application 
against  him  to  the  Court  to  make  him  pay  the  amount  until  he 
has  discontinued  the  action  :  AnonymoiiS  case  (1).  Lastly,  the 
respondent  was  not  acting  in  his  professional  capacity  for  the 
bank ;  and  the  cases  all  show  that  an  application  of  this  kind 
can  only  be  made  on  the  ground  of  misconduct  by  a  professional 
man  towards  his  client.  A  suit  in  Equity  having  been  com- 
menced, and  it  is  clearly  a  matter  for  the  decision  of  the  Court 
of  Equity, 

Pilcher,  in  reply.  It  would  have  been  a  breach  of  confidence 
if  the  bank  had  divulged  to  the  respondent,  when  he  applied  for 
the  deeds,  the  amount  of  Blackman's  indebtedness  to  them. 

The  Chief  Justice.  I  think  the  respondent,  most  properly, 
has  not  disputed  the  jurisdiction  of  the  Court.  In  my  opinion, 
the  Court  has  full  jurisdiction  to  deal  with  certificated  convey- 
ancers, if  in  the  exercise  of  their  profession  they  misconduct 
themselves.  The  Ajct  which  authorises  the  Court  to  grant 
certificates  to  conveyancers  is  the  11  Victoria  No.  33,  and  by 
section  14  of  that  Act  the   Judges   have  power  to  direct  an 

(1)  5  Jur.  678, 
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examination  to   take  place  touching   the  applicant's   skill  and        ^^7- 
knowledge  of  conveyancings  and  he  must  also  satisfy  the  Master,        in  re 
who  ia  an  ofBcer  of  the  Court,  that  he  is  a  person  of  good  cha-        "^^*' 
racter  and  integrity.     There  is  no  provision  in  the  Act  expressly      «'*  y    •  • 
authorising  the  Court  to  deal  with  a  conveyancer  summarily  for 
misconduct,  nor  is  there  any  provision  in  any  statute  authorising 
the  Court  to    deal  summarily   with  solicitors   who   misconduct 
themselves.     But  certificated  conveyancers  are  by  that  statute 
made  officers  of  the  Court ;  so  are  solicitors ;  and  inasmuch  as 
the  Court  has  power  to  deal  with  one  summarily,  I  take  it  that 
we  have  the  same  power  <  to  deal  with  the  other  summarily  in 
all  matters  in  which  they  misbehave  towards  their  clients,  or  any 
person  who  has  in  any  way  employed  them  as  conveyancers. 
The  Court  can,  therefore,  in  my  opinion,  take  away  the  certifi- 
cate.    That  is  the  course  which  the  Court  will  be  bound  to 
pursue  if  the  case  which  is  here  put  forward  is  substantiated. 

Coming  now  to  the  facts  of  this  case,  it  will  be  seen  that  the 
order  given  by  Mr.  Blackman  to  the  respondent,  was  in  these  terms 
— "  Please  deliver  to  Mr.  Lewis,  solicitor,  the  deeds  of  my  farm  at 
Mount  Victoria,  deposited  at  the  bank,  in  order  that  we  may 
draw  up  an  agreement  between  myself  and  Mr.  Giblett,  to  whom 
I  have  let  the  farm.''  It  will  be  seen  that  there  is  not  one  word 
in  that  order  which  could  lead  anyone  to  suppose  that  the  bank 
at  the  time  held  these  deeds  as  security.  No  doubt  the  word 
^'  deposited  "  is  in  this  order ;  but  there  is  nothing  on  the  face 
of  the  document  to  show  that  the  deeds  were  deposited  as 
security.  The  deeds  were  immediately  handed  over  to  respondent, 
who  gave  a  receipt  for  them,  and  he  stated  in  his  affidavit  that 
just  as  he  was  leaving  the  bank  he  had  a  conversation  with  the 
clerk,  in  consequence  of  which  he  wrote  at  the  bottom  of  the 
receipt,  '^Returnable  on  demand,"  and  he  further  stated  that 
this  addendum  passed  from  his  mind  until  afterwards,  when  the 
bank  applied  to  him,  his  impression  being  that  the  deeds  were 
Mr.  Blackman's  to  do  what  he  pleased  with.  This  was  in  the 
month  of  July,  and  nothing  took  place  until  the  month  of 
November  following,  when  Mr.  A.  Cubitt,  acting  for  Mr. 
Blackman.  in  this  matter,  came  to  Mr.  Lewis  and  asked  him  if  he 
could  obtain  an  advance  of  money  for  Mr,  Blackman  on  the  deeds. 
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^^7.  During  the  whole  of  this  time,  from  July,  1885,  to  November, 
In  re  1886,  the  bank,  who  had  an  equitable  mortgage  and  had  a  right 
to  possession  of  these  deeds,  never  demanded  them  back,  and 
"'  *^  '  '  never  asked  for  them.  What  might  Mr.  Lewis  very  fairly 
conclude  from  that  fact  ?  Why,  that  the  bank  simply  held 
these  deeds,  not  by  way  of  security,  but,  as  represented  by  Mr- 
Blackman  and  also  by  Mr.  Cubitt,  simply  for  safe  custody — 
a  very  common  transaction.  And  seeing  that  the  words 
^^ returnable  on  demand"  were  written  as  an  afterthought,  I 
can  quite  understand  that  Mr.  Lewis  forgot  that  he  had 
written  those  words,  or  if  he  did  not  forget  them  he  thought 
that  they  were  written  merely  for  the  security  of  his  own 
client  if  he  should  demand  the  deeds,  and  not  that  the  bank 
had  given  them  to  him  as  a  loan  for  a  special  purpose.  That 
being  the  state  of  things,  Mr.  Lewis  was  instructed  to  prepare  a 
mortgage,  and  got  a  fee  of  ten  guineas.  Now,  what  are  the 
probabilities  of  the  case  ?  Independently  of  the  absolute  denial  by 
Mr.  Lewis,  is  it  not  an  absurd  thing  to  suppose  that  if  Mr.  Lewis 
remembered  having  entered  into  this  undertaking  with  the  bank 
to  return  the  deeds  on  demand,  he  would  for  the  sake  of  102. 10^., 
the  amount  of  his  fees,  have  run  the  risk  of  handing  these 
deeds  over  to  another  person  who  had  no  knowledge  of 
the  transaction,  and  thereby  make  himself  liable  to  the  bank 
for  the  full  amount  of  whatever  overdraft  Blackn^an  had  at 
the  bank,  or  render  himself  liable  to  an  action  at  the  suit  of 
Hardwick  for  representing  to  him  that  there  was  no  encumbrance 
upon  the  property  when  he  himself  knew  that  the  bank  had  a 
lien  upon  the  deeds  ?  From  that  one  may  fairly  conclude  that 
he  had  forgotten  that  he  had  undertaken  in  this  loose  sort  of 
way  to  return  these  deeds  to  the  bank.  Well,  time  still  went 
on,  and  not  until  the  month  of  March  did  the  bank  first  seem  to 
recollect  that  Mr.  Lewis  had  these  deeds  at  all,  and  the  first 
Mr.  Lewis  knew  was  that  on  the  15th  March  the  bank  sent  a 
letter  by  hand  to  him  demanding  a  return  of  these  deeds* 
From  July,  1885,  to  March,  1886,  the  bank  neglected  their  own 
interests  and  allowed  the  deeds,  which,  according  to  their  own 
account,  ought  to  have  been  returned  almost  at  once,  to  remain 
in  Mr.  Lewis's  hands.     Again,  I  do  not  understand  why  all 
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these  deeds  were  lent  for  the  purpose  of  preparing  a  lease.     All        ^^V- 

that  the  bank  need  have  lent  to  Mr  Lewis  for  the  purpose  of        In  re 

Lbwib. 
preparing  the  lease  was  the  deed  of  conveyance  to  Blaokman. 

However,  the  bank  left  these  documents  in  Mr.  Lewis's  hands  ^^^^' 
during  this  long  space  of  time,  and  on  the  15th  March  they 
wrote  demanding  them  back.  Mr.  Lewis,  in  reply,  stated  the 
facts  of  the  case,  and  it  seems  to  me  that  he  gave  a  clear^ 
business-like^  and  I  must  say  honest  statement  of  what 
occurred.  If  the  bank  wanted  to  prevent  other  persons  from 
giving  undue  credit  to  Blackman,  it  was  their  duty  to  have 
registered  their  security ;  but  they  refrained  from  registering, 
and  delivered  the  deeds  to  Mr.  Lewis  without  telling  him  any- 
thing about  their  mortgage.  There  was  nothing  to  show  that  at 
that  time  they  had  any  lien  on  the  deeds. 

In  my  opinion  the  bank  ought  to  have  been  satisfied  with  Mr, 
Lewis's  letter.  I  have  no  doubt  they  were  well  advised  to  seek 
relief  in  Equity,  but  when  they  brought  this  matter  before  the 
Court,  they  ought  to  have  referred  to  the  statement  of  claim  and 
the  statement  of  defence  and  set  out  that  letter  of  respondent ; 
they  should  not  have  asked  the  Court  to  grant  the  rule  which  it 
did  grant  when  that  letter  was  in  existence  without  disclosing 
it.  The  course  pursued  has  been  misconceived,  and  I  go  further 
and  say  that  it  has  been  a  cruel  course.  The  explanation  of  Mr. 
Lewis  was  completely  satisfactory  and  honourable  to  him.  I 
think,  therefore,  that  this  application  ought  to  be  dismissed  with 
costs. 

Faucbtt,  J.  I  do  not  altogether  agree  with  his  Honour 
the  Chief  Justice,  although  I  am  of  opinion  that  there  are 
circumstances  in  this  case  showing  a  considerable  amount  of 
negligence.  We  have  to  consider  whether  the  amount  of 
negligence  is  suflScient  to  induce  the  Court  to  exercise  the 
punitive  power  which  it  possesses.  I  cannot  say  that  I  think 
Mr.  Lewis  is  altogether  free  from  blame  in  this  matter.  That 
he  should  have  given  a  receipt  and  forgotten  all  about  it  seems 
to  be  inexplicable  in  a  professional  man.  Then  he  draws  a 
mortgage  of  the  property,  to  which  these  very  deeds  related, 
without  saying  anything  to   the  bank,  and  says :    ''  I  admit  I 
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1887.  have  made  myself  civilly  liable,  but  I  have  done  nothing 
In  re  Unprofessional ;  I  merely  forgot."  The  difficulty  I  see  is  that 
■'^'"'  the  bank  has  been  deprived  of  its  security.  The  bank  tells  us 
that  they  had  a  deposit  note  of  Mr.  Blackman's^  and  that  at  the 
time  these  deeds  were  obtained  the  sum  of  14002.  was  owing  on 
that  very  security.  The  question  is,  looking  at  all  the  circum- 
stances of  the  case,  has  Mr.  Lewis  been  guilty  of  fraud  T  He 
has  by  his  conduct  rendered  himself  liable  to  a  civil  action,  but 
that  does  not  necessarily  absolve  him  in  this  Court  from  the 
consequences  of  his  conduct,  which  deprived  the  bank  of  their 
security.  The  Court  will  not  take  the  extreme  step  of  striking 
an  attorney  or  conveyancer  off  the  rolls  in  a  case  of  mere 
negligence,  unless  that  negligence  is  of  so  gross  a  kind  as  to 
amount  to  fraud.  He  may  be  liable  to  his  client  for  acts  of 
negligence,  but  if  there  is  no  fraud  this  Court  will  not  interfere. 
In  this  case  I  should  he  unwilling  to  say  that  Mr.  Lewis  has 
deliberately  made  .a  misstatement  in  his  affidavit  about  his 
recollection,  .and  his  statement  is  supported  to  some  extent  by 
the  conduct  of  the  bank  themselves.  But  if  the  bank  trusted 
him  and  his  client,  that  was  no  reason  why  he  should  deal  with 
the  security  of  the  bank  without  the  authority  of  the  bank,  and 
the  only  excuse  given  here  is  that  he  acted  according  to  his 
client^s  instructions.  I  cannot,  however,  see  any  fraud.  The 
amount  of  his  fees  shows  that  he  had  nothing  to  gain ;  and  I 
cannot  suppose  that  Mr.  Lewis  had  any  fraudulent  intention. 
I  think  the  proceeding  was  one  which  was  highly  censurable  on 
his  part,  though  it  does  not  amount  to  negligence  to  such  an 
extent  as  would  justify  the  Court  in  acting  upon  what  are 
supposed  to  be  its  powers,  and  taking  the  extreme  measures 
which  we  are  asked  to  pursue.  But,  as  I  do  not  think  that  Mr. 
Lewis's  conduct  is  so  free  from  censure,  though  I  concur  in 
thinking  that  the  rule  should  be  discharged,  I  am  of  opinion  that 
it  should  be  discharged  without  costs. 

Sir  G.  Innes,  J.  I  altogether  agree  with  what  has  fallen  from 
his  Honour  the  Chief  Justice,  and  I  entirely  exonerate  Mr. 
Lewis  from  anything  that  was  in  any  way  blameworthy  beyond 
some  possible  negligence,  which  certainly  would  not  justify  the 
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Court  in  punishing  Mr.  Lewis  as  having  been  guilty  of  mis-  ^^^' 
conduct.  The  bank  say  that  they  have  a  charge  upon  these  In  re 
deeds^  but  the  memorandum  of  equitable  mortgage  has  not  been 
brought  before  us.  I  suppose  we  may  presume  that  there  was 
such  a  document^  but  it  would  have  been  more  satisfactory  if  we 
Iiad  had  an  opportunity  of  seeing  it.  However,  assuming  that 
that  was  all  in  order,  it  does  seem  to  me  somewhat  unaccountable 
that  the  bank  should  have  parted  with  their  only  security  for  the 
repayment  of  such  a  large  sum  of  money  as  we  are  now  told — 
but  not  on  affidavit — was  then  owing  to  them,  namely,  1400Z. 
That  would  be  about  the  full  value  of  the  property  which  these 
deeds  represent.  Mr.  Lewis  was  professionally  engaged  by  Mr. 
Blackman,  the  owner  of  the  property,  to  prepare  a  lease.  He 
wants  to  see  some  deed,  and  Blackman  tells  him  that  the  deeds 
are  at  the  bank.  Before  he  goes  to  the  bank  Mr.  Lewis  asks 
how  they  came  to  be  at  the  bank,  and  enquired  of  Mr.  Blackman 
if  the  bank  had  got  any  lien  upon  them.  Blackman  said,  ''No, 
they  only  hold  them  for  safe  custody."  That,  we  know,  is  a 
common  thing.  Before  he  left,  Blackman  gave  Mr.  Lewis  a 
point-blank,  peremptory  order  upon  the  bank,  requesting  them 
to  deliver  up  the  deeds,  and  that  order  contains  nothing  about 
any  return  of  the  deeds.  Anyone  would  have  a  perfect  right  to 
suppose,  from  the  terms  of  that  order  alone,  that  the  bank  only 
held  the  deeds  for  safe  custody.  Now  as  to  Mr.  Lewis's  affidavit. 
I  only  refer  to  it  for  this  reason — ^to  show  that  the  affidavit  in 
support  of  this  application  is  not  made  by  the  officer  of  the 
bank  who  had  the  conversation  with  Mr.  Lewis.  At  that 
conversation  no  word  was  said  as  to  security ;  and  it  was  Mr. 
Lewis  himself  who  proposed  to  write  the  words,  ''Returnable  oa 
demand,^'  on  the  receipt.  I  cannot  understand  how  the  bank,  if 
these  deeds  were  their  only  security,  gave  them  up  in  that  way, 
without  any  intimation  to  Mr.  Lewis  that  they  were  anything 
more  than  mere  custodians.  Nothing  more  was  done  for  nine 
months  ;  the  deeds  were  allowed  to  remain  in  Mr.  Lewis's  hands, 
without  any  reminder  by  the  bank,  until  the  10th  December, 
when  he  handed  them  over  to  the  mortgagee,  Hardwick.  This 
mortgage  to  Hardwick  was  duly  registered  before  the  10th 
December,  when  Mr.  Lewis  handed  the  deeds  to  the  mortgagee. 
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The  bank  had  a  list  of  these  registrations^  and  if  they  had 
exercised  ordinary  care  or  vigilance  at  all  in  looking  after  these 
deeds^  I  cannot  understand  how  it  was  that  they  allowed  the 
time  between  the  registration  of  the  mortgage  and  the  16th 
March  to  pass  without  one  word  of  inquiry  or  demand.  Surely 
if  the  bank  could  forget  these  things,  it  is  not  hard  to  believe 
that  Mr.  Lewis,  under  the  peculiar  circumstances  which 
happened  on  the  6th  July,  should  have  forgotten  that  he  wrote 
the  words  "Returnable  on  demand."  That  is  the  whole  strength 
of  the  bank's  case,  and  but  for  Mr.  Lewis's  statement  that  he 
had  forgotten  that  these  words  were  on  the  receipt,  the  bank 
would  have  absolutely  nothing  on  which  to  base  their  present 
application.  I  agree  most  emphafcically  with  his  Honour  the 
Chief  Justice  that  Mr.  Lewis's  letter  ought  not  to  have  been  kept 
back  from  this  Court  when  the  application  was  first  made,  even 
if  the  application  should  have  been  made  at  all.  I  entertain 
no  doubt  that  the  application  ought  not  to  have  been  made,  and 
in  making  it  the  bank  have  acted  in  a  harsh  and  improper 
manner,  and  I  believe  that  they  have  so  acted  in  their  desire  to 
bring  pressure  to  bear  upon  Mr.  Lewis  to  make  some  kind  of 
terms  with  them  in  regard  to  their  Equity  suit.  I  think  the 
conduct  of  the  applicants  was  most  reprehensible,  and  the  only- 
manner  in  which  we  can  mark  our  sense  of  that  conduct  is  by- 
discharging  the  application  with  costs. 

Faucett,  J.  I  only  dissented  from  the  ruling  of  their  Honours 
because  I  do  not  think  the  rule  should  be  discharged  with  costs* 

Rule  discharged  with  costs. 

Attorneys  for  applicants  :  Stephen,  Laiio'ence  Sf  Jaques, 


May  18. 


Barley  CJ. 

Faucett  J. 

and 

Iniies  J. 


COOPEE  V.  fiUTHEEPORD. 

NeiP   trial  —  Verdict  demonstrably  wrong  —  Principle*  on  which   new  triaU 

are  granted. 

A  new  trial  should  never  be  g^ranted  except  where  the  verdict  is  such  that 
justice  has  not  been  done,  or  such  as  reasonable  men  ought  not  to  have  found. 

Nkw  Trial  Motion. 

Declaration.     1.  For  that  the  plaintiff  was    possessed    of 
certain  lands  at  Brown's  Creek,  and  the  defendant  was  possessed 
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of  land  adjoining  thereto,  known  as  "  The  Brown's  Creek  Q-old-        ^^'^' 
mining  Co/s  claim,"  whereon  the  defendant  carried  on  mining      Coopbb 
operations,  and  wrongfully  permitted   large   quantities  of  foul  euthbrfobd 
water,  mud,  refuse  from  mining  operations,  sand,  and  sludge  to 
flow  upon   and    overspread   the   plaintiffs   land,   whereby   the 
plaintiff  suffered  damage,   &c.     2.  That  the  said  damage,  &c., 
was  caused  by  the  negligent  and  unskilful  management  by  the 
defendant  of  his  mining  operations.     3.  Trespass. 

Pleas.  1\  Not  guilty.  2.  Leave  and  license.  3.  That, 
before  the  committing  of  any  of  the  alleged  trespasses  and 
grievances,  the  plaintiff,  being  seised  in  fee  of  the  said  lands, 
demised  the  same  to  the  defendant  to  hold  from  year  to  year 
from  the  1st  November,  1877,  by  virtue  of  which  demise  the 
defendant  entered  upon  the  said  lands,  and  became  possessed  of 
the  same  for  the  term  aforesaid,  and,  whilst  the  said  demise 
remained  in  force,  in  his  own  right,  committed  the  alleged 
trespasses  and  grievances,  as  he  lawfully  might. 

The  lease  pleaded  by  the  defendant  was  an  informal  document, 
the  material  part  of  which  was  in  the  following  terms : — 
''  Cooper  agrees  to  let  a  portion  of  his  paddock  to  make  a  dam.'' 

At  the  trial  before  Sir  G.  InneSf  J.,  and  a  jury  of  four,  at 
Bathurst,  a  verdict  was  given  for  the  defendant. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the  ground 
that  the  verdict  was  against  evidence. 

Wise,  for  the  plaintiff,  in  support  of  the  rule,  argued  that  the 
verdict  was  demonstrably  wrong. 

Teece,  for  the  defendant,  showed  cause.  He  contended  that 
there  was  evidence  to  support  the  verdict.  The  disapproval  of 
the  Judge  would  not  necessarily  influence  the  Court  in  granting 
a  new  trial :  Metropolitan  Railway  Oo.  v.  Wright  (1).  If  the 
Court  granted  a  new  trial  it  should  only  be  on  payment  of  costs 
by  the  plaintiff  :  O'Keefe  v.  Gogerty  (2) ;  Stuart  v.  Watson  (3). 

The  case  being  reported  solely  for  the  observations  of  the 
Court  on  the  principles  upon  which  new  trials  will  be  granted,  it 

(1)  11  App.  Cas.  152.  (2)  10  S.O.B.  15. 

(3)  2  Weekly  Notes  (N.S.W.)  94. 
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^^^'       IS  unnecessary  to  refer  to  the  arguments  at  greater  lengthy  or  to 
CooPBB     set  out  more  of  the  evidence  than  appears  in  their  Honoors' 
ButhSlfobd  judgments. 

The  Chibf  Justice.  His  Honour  who  presided  at  the  trial  of 
this  case  has  reported  that  he  is  eminently  dissatisfied  with  the 
verdict,  and  has  further  stated  that  in  his  opinion  the  verdict 
was  a  most  improper  one.  No  doubt  we  are  not  bound  by  the 
opinion  of  the  Judge  who  presided  at  the  trial,  although,  of 
course,  we  treat  his  opinion  with  the  greatest  respect.  It, 
however,  seems  to  me  that  this  verdict  was  demonstrably  wrong. 
The  facts  appear  to  be  these  : — The  defendant  desired  to  rent  a 
portion  of  the  plaintiff's  land  for  the  purpose  of  making  a 
sludge  dam  in  connection  with  the  working  of  a  gold-mine. 
Some  discussion  takes  place,  but  no  arrangement  is  come  to, 
and  the  matter  is  left  in  the  hands  of  Mr.  Edwards,  the 
defendant's  manager.  An  agreement  is  drawn  up,  which  con- 
tains these  words :  ''  Cooper  agrees  to  let  a  portion  of  his 
paddock  to  make  a  dam."  It  is  a  very  short  agreement,  and  it 
is  clear  that  only  a  portion  of  the  land  was  let  for  the  purpose  of 
making  a  dam.  The  place  is  selected  and  marked  out,  and  the 
dam  is  made,  and  also  a  trench  to  conduct  the  water,  after  the 
deposit  of  the  sludge,  back  to  the  water-race.  The  defence  set 
up  is  that  the  plaintiff,  in  conversation  with  the  defendant, 
agreed  to  let  him  have  the  use  of  the  whole  of  his  flat  land  (the 
subject  of  the  present  action),  and  that  the  agreement  must  be 
read  subject  to  that  understanding.  During  the  argument  of 
Mr.  Teece,  who  has  urged  everything  that  could  possibly  be  urged 
on  behalf  of  his  client,  his  Honour  Mr.  Justice  Faucett  pointed 
out  that  the  defendant  was  bound  by  the  written  agreement. 
What  passed  by  that  agreement  was  land  '^  to  make  a  dam." 
It  is  idle  to  refer  to  letters  wiitten  some  years  afterwards. 
The  question  is  not  what  the  defendant  intended  to  get,  bat 
what  he  did  actually  get,  under  the  agreement.  Instead  of 
entering  into  a  fresh  agreement  for  more  land,  he  allows  the 
sludge  to  flow  over  the  dam,  and  cause  serious  injury  to  the  rest 
of  the  plaintiff's  property.  Taking  all  the  facts  of  the  oase  into 
consideration,  and  looking  at  the  evidence,  I  am  of  opinion  that 
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the  verdict  found  by  the  jury  was  against  the  evidence,  and,        ^^^ 
further,  that  it  was  demonstrably  wrong.  Coopkb 

No  doubt  the  Court  should  be  very  careful  in  granting  new  Butherfobd 
trials  on  the  ground  of  the  verdict  being  against  evidence,  and  it  2)ar/w  C  J. 
may  be  safely  laid  down  that  a  new  trial  should  never  be  granted 
except  where  the  verdict  is  such  that  justice  has  not  been  done, 
or  such  as  reasonable  men  ought  not  to  have  found.  That  prin- 
ciple is  laid  down  as  far  back  as  the  time  of  Lord  Mansfield,  0. J., 
who,  in  Bright  v.  Eynon  (4),  gives  the  grounds  and  reasons  which 
have  prevailed  up  to  the  present  day.  He  says  (at  p.  393),  "  A 
general  verdict  can  only  be  set  aside  by  a  new  trial,  which  is  no 
more  than  having  the  cause  more  deliberately  considered  by 
another  jury,  when  there  is  reasonable  doubt,  or  perhaps  a 
certainty,  that  justice  has  not  been  done  J'  In  the  opinion  of  his 
Honour,  who  presided  at  the  trial  of  this  case,  justice  has  not  been 
done.  Lord  Mansfield,  C.  J.,  goes  on :  ^^  If  unjust  verdicts  were  to 
be  conclusive  for  ever,  the  determination  of  civil  property,  in  this 
method  of  trial,  would  be  very  precarious  and  unsatisfactory.  It 
is  absolutely  necessary  to  justice  that  there  should,  upon  many 
occasions,  be  opportunities  of  reconsidering  the  cause  by  a  new 
trial." 

This  Court  has  generally  followed  the  principles  laid  down  in 
Fisher  v.  Kemp  (5),  where  Sir  A.  Stephen,  C. J.,  said :  "  There 
were  three  classes  of  cases  in  which  a  new  trial  would  or 
might  be  ,  granted.  The  first  of  these  was  of  cases  where 
the  verdict  was  demonstrably  wrong,  i.e.,  where  it  could  be 
clearly  shown  that  the  jury  had  arrived  at  a  wrong  conclusion. 
In  these  cases  the  losing  party  would  have  a  new  trial  as  a 
matter  of  right,  and  without  payment  of  costs.  The  second  class 
of  cases  was  of  those  in  which  the  verdict  was  not  demonstrably 
wrong,  but  in  which  the  Court  thought,  upon  the  whole,  that  it 
was  against  the  weight  of  evidence.  A  new  trial  would  be  granted 
or  refused  in  such  cases,  according  to  their  circumstances ;  and, 
if  granted,  it  might,  according  to  the  nature  of  the  case,  be 
either  with  or  without  costs.     The  third  class  included  those  in 

(4)  1  Burr.  3d8. 

(6)  Stephen's  Sap.  Ct.  Practice,  p.  160;  Foster's  Diet.  Ct.  Practice,  1870 
p.  225  app. 
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1887.     '  which  the  verdipt  could  neither  be  described  as  demonstrably 

Cooper      wrong,  nor  as  against  the  weight  of  evidence,   but  in  which, 

BuTHiRFOBD  ^^^  othcr  circumstauces,  the  ends  of  justice  required  that  there 

•  j)^i^  Qj    should  be  further  investigation."     I  think  this  case  comes  under 

the  first  of  these  classes,  and  that  this  verdict  was  demonstrably 

wrong.     I  am  therefore  of  opinion  that  the  rule  should  be  made 

absolute  for  a  new  trial. 

Fauobtt,  J.  I  also  think  this  verdict  was  demonstrablj 
wrong.  The  document  is  clear,  though,  to  a  certain  extent, 
indefinite.  It  was  clearly  an  agreement  fbr  the  occupation  of 
land  required  for  the  purpose  of  making  a  dam.  This  lease 
being  indefinite  in  its  terms,  the  parcels  can  only  be  determined 
by  oral  evidence.  But  we  cannot,  in  interpreting  this  lease,  go 
beyond  that.  If  it  had  been  intended  to  include  all  the  flat 
land  that  is  eventually  covered  by  the  sludge  that  comes  upon 
it,  that  intention  would  have  appeared  on  the  agreement.  If 
the  defendant  gives  evidence  of  that  kind,  it  is  contrary  to  the 
lease  which  he  himself  produces.  The  case  seems  to  me  to  be  so 
clear  that  I  cannot  understand  how  it  could  have  been  argued 
with  so  much  zeal  and  ability  by  Mr,  Teece.  1  think  the 
construction  of  this  document  for  which  he  has  been  contending 
is  contrary  to  every  principle  of  the  construction  of  deeds. 
Evidence  has  been  admitted  so  contrary  to  the  terms  of  the 
lease  that  I  cannot  think  the  verdict  should  stand.*  Moreover, 
his  Honour  has  reported  that  the  verdict  was  perverse. 

Sir  G.  Innes,  J.  No  Judge  could  more  jealously  watch  the 
exercise  of  the  jurisdiction,  undoubtedly  vested  in  us,  of 
interfering  with  the  findings  of  juries  on  questions  of  fact 
than  I  do  ;  and  no  Judge  could  more  readily  acknowledge  that 
such  jurisdiction  is  only  to  be  exercised  with  extreme  circum- 
spection. And  in  this,  as  in  all  other  cases,  I  should  be  loth  to 
disturb  the  verdict  except  upon  the  strictest  application  of  the 
principles  by  which  we  are  bound  to  be  guided.  I  have  no 
hesitation  in  saying  that  1  concur  with  their  Honours  in  thinking 
that  this  verdict  is  manifestly  and  demonstrably  wrong.  I  refer 
to  what  is  said  by  Lord   Selhorne,  L.O.,  in  Ths  Metropolitan 
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Railway  Oo.  v.  Wright  (1)  at  p.  153  :  "  I  have  always  understood        1S87. 

that  it  is  not  enough  that  the  Judge  who  tried  the  case  might      Coopbb 

have  come  to  a  different  conclusion  on  the  evidence  than  the  Eutherpokd 

jary,  or  that  the  Judges  in  the  Oourt  where  the  new  trial  is      j^^^  j 

moved  for,  might  have  come  to  a  different  conclusion ;  but  there 

most  be  such  a  preponderance  of  evidence — assuming  that  there 

is  evidence   on  both  sides  to  go  to  the  jury — as   to   make  it 

anreasonable,  and  almost  perverse,  that  the  jury,  when  instructed 

and  assisted   properly   by   the   Judge,   should   return   such    a 

verdict/'     I  apply  these  words  to  this  case,  and  I  say  that  there 

was  such  a  preponderance  of  evidence  as  to  make  the  verdict 

'' unreasonable   and   almost    perverse/'      As   I   told  the  jury, 

there  was  evidence  on  both  sides  j  and  I  told  them  that  if  they 

thought    Mr.   Rutherford's    evidence   was    perfectly   accurate, 

they  could  give  a  verdict   for  the   defendant.     But  I  pointed 

out  that  his   evidence  was  in  direct  conflict  with  that  of  all 

the  other  witnesses  in  the  case.     I  pointed  out  to  them  that 

the  evidence  of  Edwards,  the  resident  manager,  whose  mental 

&calties  were  perfectly  clear — :though  he  was  in  a  very  weak 

state  of  bodily  health — who  was  put   forward   by  Rutherford 

to  support  his  story,  was  so  far  from  supporting  it,  that  his 

evidence  was,  as  a  matter  of   fact,  in   direct  contradiction  of 

Rutherford's  story.   Edwards  himself  said  that  Rutherford,  after 

nsing  strong  language   about  what   he  called  ^'old   Cooper's 

obstinacy,"  said  he  would  leave  the  matter  in  Edwards'  hands ; 

and  that  he  (Edwards)  made  the  arrangements.  What  was  done? 

It  was  well  known  that  what  was  wanted  was  land  to  make  a  sludge 

dam.     Edwards  pointed  out  the  land,  and  cut  a  trench.      That 

being  so,  what  other  impression  could  the  lessor  have  than  that 

this   trench   was   to  be   the  boundary  of   the  portion  of  land 

required  ?    If  a  man  lets  a  portion  of  a  paddock  for  any  purpose, 

and  the  lessee  says,  ^^  There  I  will  put  up  my  fence,"  that  is 

surely  sufficient  to  show  the  extent  of  the  land  so  leased,  without 

the  necessity  of  using  the  word  '^  boundary."     I  do  not  for  a 

moment  question  Mr.  Rutherford's  truthfulness  or  honesty;  but  I 

think  he  was  under  a  mistaken  impression  as  to  the  arrangement 

that  had  been  made.     He  was  no  doubt  truthful,  but  inaccurate. 

It  has  been  urged,  on  the  one  hand,  that  the  jnry,  knowing  Mr, 

NJ3.W JL,  VoL  Vin.,  Eq.  0 
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1887.  Rutherford  to  be  a  man  of  high  standing,  preferred  his  uncorro- 
CooPKB  borated  evidence  to  that  of  the  witnesses  who  were  in  conflict 
BuTUBFORD  ^^^^  5^111^ }  ^^^>  on  the  other  hand^  that  they  gave  him  a  verdict 
Imtet  J.  because  he  was  a  local  man.  I  should  be  loth  to  say  that  the 
jury  were  in  any  way  influenced  by  any  improper  motives,  or 
that  they  had  any  other  desire  but  to  do  their  duty.  I  should  be 
very  sorry  to  impute  improper  motives  to  any  jury.  But,  though 
this  was  not  a  case  in  which  I  was  justified  in  directing  a  verdict, 
still  I  summed  up  in  such  a  way  as  to  make  me  think  that  the 
verdict  was  demonstrably  wrong,  and  altogether  unreasonable. 
In  conclusion,  I  may  refer  to  the  words  of  Lord  Halabury,  at  p. 
156  in  the  case  I  have  already  cited  (1) :  ^^  I  think  the  test  of 
reasonableness,  in  considering  the  verdict  of  a  jury,  is  right 
enough,  in  order  to  understand  whether  the  jury  have  really 
done  their  duty.  If  their  finding  is  absolutely  unreasonable,  a 
Court  may  consider  that  that  shows  that  they  have  not  really 
performed  the  judicial  duty  cast  upon  them;  but  the  principle 
must  be  that  the  judgment  upon  the  facts  is  to  be  the  judgment 
of  the  jury,  and  not  the  judgment  of  any  other  tribunal." 

Rule  absoltUe.  Oosts  of  this  motion 
to  be  paid  by  the  defendant, 
Ooats  of  the  former  trial  to 
abide  the  event. 

Attorney  for  plaintiff :    W.  T.  A.  Shorter,  for  Dodd  (Carcoar). 
Attorneys  for  defendant:  Ourtiss  ^  Barry,  for  Mcintosh  ^ 
Co.  (Bathurst). 


Jfoy  19,  20.  BUBBOWS  and  Anothsb  v,  CBIMP. 

Deed — XJonstruetion — AhsoliUe  conveyance  by  trustee  under  wiU — Beveraum  only 
in  tettator — Words  of  conveyance — "Enfeoff,"  ^c.—Unegpired  lease  io  irustee 
— Estoppel — Priority  of  registration. 

0.,  having  an  unexpired  leaee  of  certain  real  estate  from  Q.,  was  appointed 
executor  and  trustee  jointly  with  one  Burke  under  Q.'a  will>  with  direotions  to 
soil  all  the  testator's  real  and  personal  estate.  Burke  disclaimed.  After  Q.'s 
death,  C,  pursuant  to  such  direction^  sold  to  the  plaintiffs  the  real  estate,  o 
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whieh  C.  was  in  poeseflsion  nnder  the  lease.     The  conyeyftnce  recited  the         1887. 
testator's  seisin  in  fee  in    possession  and  his  death,   C.*s  appointment  as     ^ 
tnutee  jointly  with  Burke,  and  Burke's  disclaimer,  the  direction  to  sell,  and  sale  ^^ 

bj  C.  as  trustee,  but  contained  no  reservation  of  C.'s  lease,  and  purported  to       Cbimp. 
eooTey  the  fee  to  the  plaintiifs  by,  amongst  other  operative  words,  the  word 
"enfeoff." 

Stld,  that  C.  was  estopped  frcim  setting  up  that  the  plaintiffs  took  subject  to 
the  lease ;  and  that,  although  the  testator  had  only  a  reversion,  the  convey- 
soee  passed  the  fee  simple  in  possession  freed  from  the  lease. 

The  conveyance  was  registered  by  the  plaintiffs,  and  subsequently  C.  regis- 
tered his  lease. 

Hdd,  that  such  registration  by  the  plaintiffB  gave  their  conveyance  priority 
oyer  C.'s  lease  under  sectioa  11  of  the  BegUtratwn  of  Deeds  Act  (7  Vic.  No.  16); 
C.,  after  his  conveyance  to  the  plaintiffs  in  the  form  in  which  it  was  executed, 
having  no  lease  in  existence  to  register. 

Ejectment  for  an  allotment  of  land  at  Chippendale  with 
hotel  thereon.  The  plaintiffs  relied  npon  a  conyeyance  to  them 
by  defendant  as  sole  trustee  under  the  will  of  one  Quiok^ 
deceased.  The  conyeyance  was  executed  on  Noyember  Ist^  and 
registered  on  Noyember  2nd,  1886.  This  conyeyance  recited 
the  testator's  seisin  '*  for  an  estate  of  inheritance  in  fee  simple 
in  possession  */'  his  will  devising  the  land,  with  other  property, 
to  defendant  and  one  Burke,  upon  certain  trusts  during  the  life 
of  testator's  wife,  and  thereafter  upon  trust  to  sell  the  property 
and  diyide  the  proceeds  as  thereby  directed;  the  disclaimer 
by  Burke,  and  contract  of  sale  by  C,  as  sole  trustee,  pursuant  to 
the  will,  to  the  plaintiffs.  The  testatum  stated  that  ''in 
pursuance  of  the  premises''  and  in  consideration  of  the  purchase 
money,  Ac.,  C.  (called  ''  yendor ")  "  granted,  &c.,  and  enfeoffed 
unto  the  plaintiffs  and  their  heirs  "  the  land  in  question,  "  and 
all  the  estate,  right,  title,  interest,  &c.,  whatsoeyer  of  him,  the 
said  yendor,  therein  or  thereto."  The  only  coyenant  was  the 
osnal  trustee's  coyenant  against  his  own  acts. 

The  defendant's  title  was  also  documentary.  First,  a  lease 
from  Quick  (deceased)  to  the  defendant  from  the  17th 
September,  1883,  to  the  17th  September,  1888.  This  lease  was 
registered  on  the  21st  December,  1886,  subsequently  to  the 
registration  of  the  conyeyance  from  the  defendant  to  the 
pkintiffs.  Secondly,  the  will  of  Quick  (who  died  on  the 
17th  June,  1884),  deyising  all  his  real  and  personal  property 
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^^^-  to  two  trustees.  Crimp  (the  defendant)  and  one  Burke,  upon 
BuBBows  trust  to  sell.  Burke  disclaimed.  Tlie  defendant,  as  sole  trustee^ 
CBiiip.  s^l^  ^y  auction  the  property  in  question,  on  the  1st  October, 
1886,  to  the  plaintiffs.  Thirdly,  the  conditions  of  the  sale  by 
auction  at  which  the  plaintiffs  bought.  By  these  conditions,  it 
was,  amongst  other  things,  stipulated  that  the  property  was  to 
be  sold  subject  to  existing  tenancies  or  occupancies.  Before 
and  at  the  time  of  the  sale  the  defendant  occupied  as  an  hotel- 
keeper  the  property  in  question,  under  his  lease  from  the 
testator.  The  defendant,  subsequently  to  the  registration  of  the 
conveyance  by  him  to  the  plaintiffs,  registered  his  lease. 

By  consent,  a  verdict  was  found  for  the  defendant,  leave  being 
reserved  to  the  plaintiffs  to  move  to  have  the  verdict  entered  for 
them. 

A  rule  nisi  was  granted  on  the  grounds  :  1.  That,  prior  to  and 
at  the  time  of  the  conveyance  of  the  land  mentioned  in  the  writ 
of  ejectment  by  the  defendant  to  the  plaintiffs,  the  term  claimed 
by  the  defendant  had  become  merged  in  the  freehold.  2.  That 
the  said  conveyance  operated  as  an  enfeoffment,  and  entitled  the 
plaintiffs  to  maintain  ejectment  against  the  defendant.  3.  That 
the  said  conveyance,  having  been  registered  prior  to  the 
registration  of  the  lease  to  the  defendant,  thereby  took  priority 
of  the  said  lease,  and  suspended  the  same. 

Salomons,  Q.C.,  and  Ralston,  for  plaintiffs,  in  support  of  the 
rule. 

Owen,  Q.C.,  and  Donovan,  for  the  defendant,  showed  cause. 

Salomons,  Q.C.  First,  the  defendant  is  estopped  from  setting 
up  his  own  lease:  Bucknill  v.  Mann  (1).  He  cannot,  as  vendor, 
derogate  from  his  grant.  If  he  could  set  up  a  lease  to  himself 
for  five  years,  he  could  equally  set  up  one  for  99  or  999  years, 
which  is  absurd.  The  language  of  the  deed  shows  that  it  was 
an  absolute  conveyance  of  the  fee  simple.  By  s.  25  of  7  Vic. 
No.  16,  it  is  enacted  that  a  certified  copy  of  a  duly  registered 
deed  of  feoffment    ''shall  operate  as    and    for    all  purposes 

(1)  2  S,C.K,  1. 
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equivalent  to  livery  of  seisin  as  to  the  lands  and  hereditaments  ^^^' 
comprised  in,  and  intended  to  be  conveyed  by  such  deed/'  Busaows 
Secondly,  the  defendant's  leasehold  estate  merged  (a)  in  the  fee  orimp. 
wliich  he  took  as  trustee.  For  where  a  term  meets  with  a 
freehold,  it  is  swallowed  up  in  the  fee  :  Salmon  v.  Swan  (2).  The 
role  applies  equally  where,  as  here,  a  person,  who  is  lessee, 
becomes  the  legal  owner  of  the  fee  under  a  trust.  In  WilUams' 
Bed  Property  (14th  Edition),  p.  431,  it  is  laid  down :  ''  The 
consequence  of  this  doctrine  is,  that  if  any  of  these  estates 
shoold  happen  to  be  vested  in  any  person,  who  at  the  same  time 
is  possessed  of  a  term  of  years  in  the  same  land,  and  no  other 
estate  should  intervene,  the  estate  of  freehold  wiU  infallibly 
swallow  up  the  term,  and  yet  be  not  a  bit  the  larger.  The  term 
will,  as  it  is  said,  be  merged  in  the  estate  of  freehold."  At  p. 
432  the  very  case  of  a  trustee  is  considered,  "  The  merger  of  a 
term  of  years  is  sometimes  occasioned  by  the  accidental  union  of 
the  term  and  the  immediate  freehold  in  one  and  the  same 
person.  Thus,  if  the  trustee  of  the  term  should  purchase  the 
freehold,  or  if  it  should  be  left  to  him  by  the  will  of  the  former 
owner,  or  descend  to  him  as  heir-at-law,  in  each  of  these  cases 
the  term  will  merge."  The  proper  course  for  the  trustee  to  take 
was  to  disclaim. 

[Sib  G-.  Iknxs,  J.  Is  there  any  mention  of  the  lease  in  the 
win?] 

No.  But  the  defendant  could  have  re-created  his  term  by 
selling  to  the  plaintiff  subsequent  to  his  term.  The  law  is  clearly 
stated  in  Watkins'  Principles  of  Conveyancing  (Edition  of  1832), 
at  p.  14.  ''  If  a  term  for  years  vest,  otherwise  than  by  act  of 
law,  in  the  same  person  who  is  seised  of  a  greater  estate,  the 
term  merges  in  the  freehold,  and  becomes  extinct :  Chamberlain 
T.  Ewer  (Bulst.  Vi),  Salmon  v.  Swan  (Oro.  Ja^.  619^.  But  a 
person  may  have  a  term  of  years  in  his  own  right,  and  a  freehold 
in  right  of   another,   without  the  less   estate  merging  in  the 

(2)  Oro.  Jac.  619. 

(a)  It  has  been  thought  useful  to  .  of  merger,  although  no  deddon  was 
set  out  the  aigiunentB  on  the  question    given  by  the  Court  upon  it* 
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1^7'  greater :  Litchden  v.  Winsmore  (1  Bol.  Abr.  934,  11  Vin.  Abr. 
BuBBowB  431).  And  if  the  union  is  by  act  of  law,  the  term  does  not 
Cbikp.  merge  ;  as,  if  a  husband  have  a  term  in  his  own  right,  and  the 
freehold  descend  to  his  wife,  the  term  is  not  merged :  Piatt  v. 
Sleap  fOro.  Jac.  275,  1  Bulst.  118J  ;  and  see  Le^s  Oaae  (3  Lean. 
110,  4  Le<m.  37,  Plowd.  418).  Where  either  of  the  two  estates 
which  are  held  in  different  rights  is  an  accession  to  the  other  by 
cict  of  law,  as  by  marriage,  descent,  executorship,  intestacy,  &c., 
the  less  estate  will  not  merge :  Oo.  Lit,  338  a.  But  the  less 
estate  will  merge  as  often  as  one  of  them  is  an  accession  to  the 
other  by  the  act  of  the  party  :  3  Prest.  Oonv.  309,  310.  It  is  laid 
down  by  RoUe,  that  if  a  person,  having  a  term  for  years  as 
executor,  purchases  the  reversion,  this  extinguishes  the  lease  for 
years,  though  he  has  it  in  another  right ;  but  it  shall  be  assets  : 
1  BolL  Abr,  934,  pi.  9,  and  see  Bro.  Abr.  tit.  Executor,  pi.  174; 
Extinguishment,  pi.  57."  Thirdly,  the  conveyance  from  the 
defendant  to  the  plaintiffs  must  prevail  over  the  defendant's 
lease  by  virtue  of  priority  of  registration ;  Begiatration  of  Deeds 
Act  (7  Vic.  No.  16),  s.  11 ;  Amending  Act  of  1861  (24  Vic.  No. 
7),  s.  1 ;  Titles  to  Land  Act  of  1858  (22  Vic.  No.  1),  s.  18.  Sup- 
pose the  defendant  had  sold  the  plaintiffs  a  lease  for  50  years, 
and  the  plaintiffs  registered  first,  could  the  defendant  put  his  five 
years'  lease  before  the  plaintiffs  ? 

Owen,  Q.G.,  for  the  defendant,  showed  cause.  The  plaintiff 
purchased  subject  to  certain  conditions  of  sale,  the  4th  of  which 
stated  that  the  sale  was  to  be  ''  subject  to  existing  tenancies  and 
occupancies.''     Therefore  the  plaintiff  was  put  upon  inquiry. 

[Sib  G.  Innbs,  J.     But  it  is  an  absolute  conveyance.] 

No.  It  cannot  be  anything  but  a  conveyance  of  the 
reversion. 

[Paucbtt,  J.  How  can  that  argument  be  used  in  a  Court  of 
Common  Law  ?  We  cannot  go  behind  the  deed.  You  cannot 
import  the  conditions  of  sale  into  the  deed.] 

I  merely  say  that  they  show  what  the  plaintiff  bought. 


Cuxp. 
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[Fatcett,  J.     Is  not  your  remedy  in  eqnity  ?]  ^^^* 

BURBOWB 

Secondly^  the  doctrine  of  merger  does  not  operate  where  the  v. 

larger  estate  is  in  a  trustee.  Where  two  estates  coalesce  for  a 
limited  purpose  only,  there  can  be  no  merger.  In  4  Bac 
Ahr.  p.  863,  tit.  Leases  and  Terms  (R) :  ''  Another  way  whereby 
a  term  for  years  may  be  defeated  is  by  way  of  merger,  where 
there  is  a  union  of  the  freehold  or  fee  and  term  for  years  in 
one  person  at  the  same  time;  in  this  case  the  greater  estate 
merges  and  drowns  the  less,  because  they  are  inconsistent  and 
incompatible.  And  yet  there  are  several  exceptions  out  of  this 
rule,  not  only  where  such  nnion  is  transitory,  but  even  where  it 
is  permanent  and  continuing."  Here  the  trustee  only  holds  the 
lands  for  a  specific  purpose;  therefore,  the  union  of  the  two 
estates  in  him  is  only  transitory.  Where  a  devise  was  made  to  a 
trustee  for  the  benefit  of  an  unborn  child,  it  was  held  that  the 
union,  pending  the  birth  of  the  child,  while  the  mother  was 
enceinte,  was  only  transitory,  and,  therefore,  there  was  no 
merger :  Nurse  v.  Yearworth  (3) 

It  is  admitted  that  where  an  estate  is  held  en  autre  droit  there 
is  no  merger ;  the  case  of  a  trustee  comes  within  the  principle. 
It  is  also  admitted  that  if  the  union  be  by  act  of  law,  the  term  is 
not  merged.  The  estate  of  a  trustee  comes  to  him  by  act  of  law, 
not  by  any  act  of  his  own. 

[Faucett,  J.  He  might  have  disclaimed.  Is  it  not,  therefore, 
his  own  act  f ] 

No.  That  very  argument  was  used  in  Janes  v.  Davies  (4),  in 
which  it  was  held  that  though  the  estate  might  have  been  dis- 
claimed, it  was  held  en  autre  droit,  and  therefore  there  could  be 
no  merger.  It  was  contended  that  there  must  have  been  some 
period  at  which  the  trustee  could  have  disclaimed,  and 
that,  therefore,  the  estate  was  in  him  by  his  own  act.  At  p.  778, 
PoUock,  C.B.,  says :  ^^  In  the  present  case  the  reversion  came 
to  the  wife  by  devise,  and  through  the  wife,  and  in  her  right,  to 
the  hnsband.     It  is  only  by  a  forced  construction  of  the  words 

(3)  2  Mod.  8,  Finch's  Bep.  155,  cited        (4)  5  H.  &  N.  766. 
ia4BacAbr.  atp.  864. 
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^^'  that  tliis  could  be  called  an  acquiring  of  the  estate  by  the 
HuBBows  husbaud^s  act.  It  was  argued  that  he  mig];it  renounce  all 
C&iicp.  benefit  from  the  devise  ;  and,  therefore,  if  he  took  no  step  to  do 
so  he  acquired  by  his  own  act;  but  in  this  view  we  cannot 
acquiesce/'  So  a  trustee  cannot,  by  the  act  of  not  disclaiming, 
be  said  to  vest  the  estate  in  himself  so  as  to  create  merger.  In 
the  Oruse'a  Digest,  p.  276,  tit.  VIII.,  "  Estate  for  Tears,"  p.  43, 
it  is  laid  down :  ^^  It  is  settled,  upon  the  same  principle  {i.e.,  that 
there  is  no  merger  where  the  term  and  the  freehold  are  held  in 
different  rights)  that  if  a  lessee  makes  his  lessor  executor,  the 
term  is  not  merged  ;  for  the  lessor  takes  the  term  in  right  of  his 
testator,  without  any  act  of  his."  The  principle  is  that  the 
executorship  is  thrust  upon  him  without  any  act  of  his  own  ;  and 
the  rule  applies  equally  to  a  case  like  the  present. 

[The  Chibp  Justice.  In  Chambers  v.  Kingham  (5),  C,  an 
administrator,  granted  an  underlease  for  a  term  of  years  of  land 
held  by  him  as  administrator.  The  under-lessee  assigned  the 
residue  of  his  term  to  C.  It  was  held  that  there  was  in  equity 
no  merger  of  the  term.] 

So  in  Sugdm'a  V.  and  P.  (14th  Ed.),  617,  '^t  is  clear  that  if 
the  coalition  be  not  occasioned  by  the  act  of  the  termor,  the 
term  will  not  merge." 

[The  Chikf  Justice.  There  is  a  wide  distinction  between 
merger  at  law  and  merger  in  equity,  as  Fry,  L.J.,  points  out  in 
Ohambers  v.  Kingham  (5).] 

According  to  Sugden,  the  principle  upon  which  all  the 
common  law  cases  go,  is  that  where  the  coalition  is  not 
occasioned  by  the  act  of  the  termor,  there  is  no  merger. 

Lastly,  as  to  registration,  there  must  be  bona  fides :  7  Vic, 
No.  16,  s.  11 ;  22  Vic.  No.  1,  s.  18,  The  plaintiffs  here  cannot 
in  good  faith  set  up  their  prior  registration.  They  saw  the  con- 
ditions of  sale,  and  bought  subject  to  existing  tenancies. 
Knowing  that  the  defendant  was  in  occupation  of  the  premises, 

(5)  10  Ch.  Div.  743. 
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the  plaintiffs   were   bonnd  to  inquire  if  he  had   a  lease.      A.        ^8^* 
pnrcliaser  buying  subject  to  a  lease  and  registering  in  order  to     Bubbowb 
destroy  a  lease^  would  be  guilty  of  fraud.  Crimp. 

[The  Chiei*  Justice.  How  can  he  discover  except  by  going 
to  the  Registry  ?] 

By  investigating  the  title.  He  can  make  a  requisition  upon 
it,  as  provided  by  the  conditions  of  sale. 

[The  Chijuf  Justice.  Would  not  the  usual  course  have  been 
to  have  put  in  the  description  of  the  property  that  it  was  subject 
to  a  lease  for  five  years  ?] 

That  is  not  necessary. 

Donovan  followed  on  the  same  side.  Firsts  assuming  there 
was  a  valid  subsisting  lease  of  this  property  from  the  testator^ 
all  the  defendant  could  take  under  the  will  would  be  a  reversion. 
The  testator  had  only  the  reversion  to  devise.  That  was  all 
that  the  devisee  took^  and  necessarily  all  he  sold.  Secondly, 
there  could  be  no  merger  in  this  particular  case,  as  the  two 
estates  did  not  meet  in  the  same  person.  The  devise  of  the  fee 
was  not  to  the  defendant,  but  to  him  jointly  with  another.  That 
alone  would  prevent  merger.  Here  the  devise  was  to  Crimp 
and  Burke ;  and,  by  Burke's  disclaimer,  the  property  passed  to 
Crimp  entirely  by  operation  of  law.  As  to  the  alleged  distinction 
between  icterger  at  law  and  merger  in  equity,  there  is  really  no 
SQch  distinction.  Merger  is  a  doctrine  of  law,  recognised  in 
equity,  though  equity  will  interfere,  in  certain  cases,  as,  for 
instance,  of  forfeiture,  to  prevent  the  operation  of  the  doctrine 
where  it  would  be  inequitable  to  enforce  it.  It  is  admitted  that 
if  a  lessee  makes  his  lessor  executor  the  term  is  not  merged ;  and 
yet  an  executor  accepts  an  estate  just  as  much  as  a  trustee  does 
under  a  will ;  what  he  takes  is  the  estate  of  the  testator.  Where 
a  termor  for  years  purchases,  there  is  merger.  But  that  is  not 
this  case.  There  must  be  some  ^'active  acquisition '^  of  an 
estate,  as. in  Jones  v.  Davies  (4).  It  must  be  a  beneficial  interest 
"  actively  acquired,^'  as  where  an  executor  purchases.     Here  the 
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^^^'  vendor  purports  on  the  face  of  the  deed  to  sell  as  trustee. 
BuEBowB  Therefore^  he  sells  what  the  testator  devised  to  him,  Le.,  the 
OaiiEF.  reversion  only.  The  recitals  show  that  the  defendant  sold  as  a 
trustee^  and  not  in  any  other  capacity.  The  only  covenant  in 
the  deed  is  the  usual  trustee's  covenant^  that  ho  has  not  encum- 
bered, and  for  the  production  of  deeds.  This  case  is  not 
governed  by  s.  11  of  the  Registration  Act.  That  section  only 
applies  where  there  are  two  deeds  affecting  the  same  identical 
property ;  here  the  vendor  has  in  his  individual  beneficial 
capacity  a  term  of  years,  and  in  his  capacity  as  trustee  a  rever- 
sion, and  what  he  sells  and  conveys  as  such  trustee  is  the 
reversion;  so  that  what  the  vendor  has  registered  is  a  deed 
conveying  only  the  reversion — a  thing  quite  different  from  the 
term  of  years  vested  in  the  defendant  under  the  lease  which  the 
defendant  has  registered. 

[Paucbtt,  J. :  But  he  has  chosen  to  convey  the  whole  estate 
by  the  deed.] 

We  contend  that  the  deed  does  not,  according  to  its  proper 
construction,  convey  the  entire  estate.  It  does  not  assign  the 
term  of  years. 

[The  Chief  Justice.  If  you  want  to  rectify  the  deed,  you 
ought  to  go  into  equity]  • 

We  submit  that  the  deed  does  not  require  rectification.  The 
intent  of  the  deed,  the  key  to  its  construction,  is  to  be  gathered 
from  its  recitals.  There  are  express  recitals  in  the  deed  as  to 
the  testator's  death,  the  appointment  of  the  vendor  as  executor 
and  trustee,  and  the  direction  (in  the  will)  to  sell ;  and  the 
testatum  contains  the  words  ^'  in  pursuance  of  the  premises," 
i.e.,  in  pursuance  of  the  contract.  It  is  clear  from  these  recitals 
that  all  the  defendant  contracted  to  sell  was  the  estate  which 
was  devised  to  him  as  trustee.  This  must  be  so,  notwithstanding 
the  general  words  used.  The  general  words,  ^'  all  the  estate," 
&c.,  mean  all  the  estate  of  the  vendor  as  trustee. 

[The  Chief  Justice.  Must  not  this  Court  look  at  the  words 
actually  used/  which  purport  to  convey  the  fee  f] 
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These  words  must  be  read  in  connection  with,  and  as  governed        ^^^' 

by,  the  recitals,  showing  that  what  was  sold  was  the  estate  of  a    Bubbowb 

trnstee,  who,  as  a  trustee,  was  not  possessed  of  the  term  of  years.      CBnfp. 

The  lease  stands  good,  notwithstanding  the  devise  of  the  fee  to 

the  trustee.     It  is  perfectly  consistent  with  the  existence  of  the 

fee  simple  in  the  testator.     First,  then,  I  contend  that  there  was 

no  merger  of  the  term  of  years  held  by  the  defendant  in  his 

individual  and  beneficial  capacity  in  the  reversion  devised  to  him 

as  a  trustee  for  sale  ;  secondly,  supposing  such  a  merger  did  take 

place,  still  the  conveyance  to  plaintiffs  does  not  convey  more 

than  the  reversion.     Lastly,  as  to  priority  of  registration,  the 

Uth  section  of  the  Registration  Act  applies  only  to  cases  where  the 

property  comprised  in  the  two  deeds  registered  is  identical ;  in 

other  words,  where  the  two  deeds  are  inconsistent.     Therefore, 

the  registration  of  the  conveyance  of  the  reversion  would  have 

no  priority,  merely  because  it  was  registered  before  the  lease. 

Besides,  the  first  registration,  in  order  to  gain  priority,  must  be 

hoTidfide.     If  a  purchaser  buys  with  knowledge  of  an  existing 

lease,  he  cannot,  by  promptly  registering  his  conveyance,  gain 

priority  over  the  lease. 

[Faitcbtt,  J.  When  a  person,  having  bought  a  property  bonA 
fide,  finds  out  that  there  is  a  lease  outstanding,  is  not  the  natural 
thing  to  do  to  register  ?] 

The  purchaser  here  must  be  taken  to  have  been  aware  of  the 
lease,  and  of  occupation  under  it.  A  search  of  the  register  is 
not  sufficient.  In  many  cases  the  lease  may  be  verbal.  The 
purchaser,  seeing  that  the  premises  are  occupied,  should  enquire 
into  the  nature  of  the  tenancy  or  occupancy  of  the  premises. 
That  is  the  object  of  clause  4  in  the  conditions  of  sale. 

[The  Chibf  Justice.  But  if  you  sell,  subject  to  a  lease,  ought 
not  there  to  be  some  reference  to  the  lease  in  the  conveyance  ?] 

That  is  not  necessary,  because  a  lease  is  not  an  encumbrance. 
In  many  cases  the  existence  of  a  lease  gives  an  enhanced  value 
to  the  property.  In  DarVs  Vend,  amd  P.  a  lease  is  not  included 
in  the  things  required  to.be  mentioned  in  a  conveyance. 
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'»'•  .SalomonSy  Q.C.,  in  reply.     The  vendor  having  conveyed  the 

fee  is  estopped  from  saying  that  he  has  any  interest  left  in  him. 
It  might  be  that  we  could  not  succeed  if  the  lessee  had  been  a 
third  party.  Secondly^  the  legal  estate  in  fee  must  swallow  np 
the  lease.  Lastly^  as  to  the  4th  condition  of  sale^  the  vendor 
conveys  the  whole  property  in  the  most  absolute  terms  ;  he 
cannot  afterwards  turn  round,  relying  upon  the  conditions  of 
sale,  say  that  he  has  sold  subject  to  his  own  existing  tenancy. 

The  Chief  Justice.  If  we  had  any  doubt  we  should  reserve 
our  judgement;  but  we  really  have  no  doubt  on  two  at  least  of  the 
points.  As  I  understand  the  facts,  Crimp  had  a  five  years'  lease 
from  Quick.  Quick  died  on  the  17tb  June,  1884,  and  by  his  will 
appointed  Crimp  and  Burke  executors  and  trustees.  Burke, 
immediately  on  Quick's  death,  disclaimed,  whereupon  Crimp 
became  sole  trustee. 

One  of  the  trusts  was  that  the  trustees  should  sell  a  certain 
time  after  the  death  of  the  testator's  wife. 

Crimp,  having  these  separate  estates  in  him,  and  acting  under 
the  trusts,  put  the  property  up  for  sale  by  auction.  He  sells 
it,  and  a  conveyance  is  prepared.  That  conveyance  is  in 
its  terms  an  absolute  conveyance.  There  can  be  no  doubt 
that  Crimp  had,  under  the  terms-  of  the  lease,  absolute 
power  to  do  what  he  liked  with  the  property  during  the  five 
years  that  it  was  vested  in  him.  Now  we  come  to  the  deed. 
[His  Honour  read  the  recitals  set  out  above.]  What  were  these 
lands  and  hereditaments  ?  They  are  the  lands  and  heredita- 
ments in  the  recital  mentioned.  Then  he  grants,  &c.,  and 
'^  enfeoffs  " — that  word  in  itself  denotes  livery  of  seisin,  giving 
possession.  Well,  it  is  said  that  this  deed  must  be  read  subject 
to  the  recital  by  which  the  defendant  undertakes  to  convey  as 
trustee.  What  does  he  undertake  to  convey  as  trustee  but  the 
estate  of  inheritance  left  to  him  by  Quick,  that  is,  an  estate  in 
fee  simple  in  possession.  It  does  not  matter  whether  he  is  in 
possession  in  one  or  in  several  rights.  Everything  that  was  in  him 

(6)  5  B.  &  Aid.  142. 


VOL.  Vra.]  CASES  AT  LAW.  209 

passed.     An  estate  for  life>  or  any  less  estate,  would  pass  in  the        1887. 
same  way.     I  am  of  opinion  that  the  defendant  is  estopped  from    Burrows 
saying  that  he  conveyed  less  than  the  estate  in  fee  which  the      rjaiiip. 
deed  purports  to  convey.  Darley,  C.J. 

As  to  the  question  of  priority  of  registration,  it  was  no  doubt 
proved  that  there  was  a  lease  previously  in  existence.  But  once 
the  deed  is  registered  this  deed  would,  in  a  Court  of  law,  over- 
ride a  previous  unregistered  lease.  We  need  not  consider  the 
effect  in  equity.  When  the  deed  was  registered,  there  was  no 
lease  in  existence  to  register.  I  think,  therefore,  that  the 
verdict  in  this  case  should  be  set  aside,  and  that  the  judgment 
should  be  entered  for  the  plaintiffs. 

Paucbtt,  J.  I  quite  agree  with  Dr.  Donovan  that  the  vendor 
conveyed,  and  intended  to  convey,  whatever  his  testator  left  him. 

The  recital  that  he  was  trustee  must  be  taken  together  with 
the  recital  that  he  had  an  estate  in  fee  simple  in  possession, 
which  his  testator  had  devised  to  him.  That  seems  to  me  to  get 
rid  of  the  whole  difficulty.  Because  when  he  conveys-  the  estate 
which  he  had  got  from  his  testator,  he  conveys  the  whole  estate 
that  is  in  him,  and,  by  the  well-known  doctrine  of  estoppel,  he 
cannot  say  that  he  conveys  anything  less.  Our  decision  does 
not  detract  from  the  force  of  the  argument  of  Dr.  Donovan  that 
the  vendor,  having  a  term,  might  have  conveyed  the  estate  to  a 
third  party,  and  that  the  purchaser  from  him  would  have  been 
protected  in  the  case  of  such  a  sale  as  has  been  made  in  the 
present  case. 

As  to  the  second  question,  whether  this  registration  gives 
priority  to  the  deed,  it  is  perfectly  clear  that  s.  11  of  the  Regis- 
iration  Act  only  applies  where  the  property  registered  subse- 
quently is  identical  with  the  property  for  which  priority  is 
claimed.  It  is  impossible  to  say,  according  to  the  common 
principles  of  ordinary  law  or  ordinary  composition,  that  this  deed 
can  be  construed  as  conveying  merely  the  reversion.  But  if  you 
go  outside  the  deed,  the  external  evidence  leads  one  to  the  same 
conclusion.  Admitting  that  Quick  had  only  a  reversion,  there  is 
nothing  in  the  deed  to  show  that  it  conveyed  only  the  reversion. 
The  language  of  the  deed  on  the  face  of  it  shows  that  what  was 
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oonyeyed  wa43  the  fee  simple.  Dr.  Doviovan  has  strenuously 
contended^  and  has  argued  with  great  ability^  that  the  language 
of  the  deed  must  be  construed  in  accordance  with  the  external 
^dence  of  what  was  the  real  state  of  facts^  and  with  the  state 
of  things  existing  at  the  death  of  the  testator.  But  I  think  the 
deed  must  be  taken  to  speak  for  ifcself . 

This  deed  being  registered  takes  precedeuce  over  any  former 
deed  dealing  with  the  same  property.  It  is  said^  however,  that 
this  deed  cannot  take  effect  unless  it  were  executed  bona  fide. 
But,  as  his  Honour  has  said,  where  a  person  has  become  owner 
of  property,  bond  fide  and  honestly,  and  hears  that  there  is  a 
prior  deed  in  existence  relating  to  the  same  property,  it  is  a 
perfectly  honest  thing  for  him  to  promptly  register  his  convey- 
ance. That  is  what  the  law  intends.  The  object  of  the  law  of 
registration  is  to  keep  people  awake,  and  make  them  alive  to 
their  duties.  It  will  not  disentitle  the  registering  vendee  to  the 
benefit  of  the  Act. 

Further,  this  defendant  professes  to  have  the  entire  interest 
in  fee  simple  in  possession.  He  professes  to  sell  that  interest ; 
and,  therefore,  he  is  estopped  from  saying  that  he  is  selling  less 
than  the  conveyance  purports  to  convey. 

Sir  G-.  Innbs,  J.     I  am  of  the  same  opinion ;  and  I  do  not 

think  I  should  be  justified  in  taking  up  the  time  of  the  Court  by 

adding  anything  to  what  has  been  said,  and  to  the  reasons  in 

which  I  fully  concur. 

Rule  absolute  to  set  aside  verdict 

and  enter  judgment  for  the 

plaintiffs. 

Attorney  for  plaintiffs  :  Ashdown. 
Attorney  for  defendant :  John  Williamson. 


[Peivy  Council.] 

Feb.  18.      HOBDfiBN  and  Anothxb  v.  THE  COMMEBCIAL  UNION  ASSIJBANCE 
'- — —  COMPANY. 

Fire  invwranee— Latent  ambigHxty  on  policy — Quettion  for   the  jury  whether  the 
policy  covered  the  goods. 

Where  the  eTidence  diaolofled  that  on  the  polioy  there  was  a  latent  amhtgoif  j, 
which  made  it  neoesearj  to  go  into  the  consideration  of  other  documents  and  to 
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resort  to  parol  eyidence,  it  ceased  to  be  a  question  of  constraotion  for  the         1887. 
Court,  but  became  a  question  of  fact  for  the  jury,  namely,  whether  the  policy  ""Z 
covered  the  goods.  ^ 

COHMKBCIAL 

AppBAJb  from  the  decision  of  the  Supreme  Court  (reported  5    .  Union 

•■  *  ASSITBANCB 

N.S.W.  L.R.  809)  granting  a  new  trial  on  the  motion  of  the    Compant. 
defendants.  Privy 

On  February  18th,  1877,  the  following  judgment  of  the  Lords 
of  the  Judicial  Committee  of  the  Privy  Council  (1)  was  delivered, 
dismissing  the  plaintiffs'  appeal,  with  costs. 

Their  Lordships  do  not  think  it  necessary  to  call  upon  counsel 
for  the  respondents  in  this  case.  They  desire  to  express  their 
appreciation  of  the  clear  and  able  manner  in  which  the  case  has 
been  argued  by  Mr.  Byrne,  and  in  their  opinion  the  appellant 
has  not  suffered  by  the  unavoidable  absence  of  Sir  Horace 
Davey. 

In  the  Supreme  Court  of  New  South  Wales  the  Chief  Justice 
and  the  other  Judges  were  of  opinion,  though  not  all  for  the 
same  reasons,  that  the  trial  of  this  cause  had  not  been  satis- 
factory, and  that  there  ought  to  be  a  new  trial ;  and  two  of 
them,  the  Chief  Justice  and  Mr.  Justice  Windeyer,  were  of 
opinion  that  the  new  trial  should  go  on  the  main  question  in  the 
case,  namely,  whether  the  goods  which  were  stored  in  the 
prenuses,  formerly  No.  758,  and  were  there  injured  by  the  fire, 
were  covered  by  the  policy.  In  such  a  case  where  there  is  a 
judgment  of  three  Judges,  who  appear  to  have  dealt  with  this 
case  with  great  care  and  attention,  granting  a  new  trial  on  the 
merits,  their  Lordships  would  ba  very  slow  indeed  to  recommend 
any  interference  with  that  decision. 

Their  Lordships,  after  careful  consideration,  have  arrived  at 
the  conclusion  to  which  attention  has  been  directed  in  the  course 
of  the  argument  that  the  real  question,  going  to  the  very  merits 
of  the  case  between  the  parties,  was  a  question  for  the  jury,  and 
that  question  does  hot  appear  to  have  been  submitted  to  them. 
If  the  question  had  been  one  of  the  construction  of  the  policy 
alone,  it  would  be  for  the  Court ;  but  when  once  the  evidence 
disclosed  that  on  that  policy  there  was  a  latent  ambiguity,  and 

(1)  Present  r  Lord  Fitzobbald,  Lord  Hobhousb,  Sib  Barnbs  Pbaoocv,  Sir 
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^^^'       that  it  was  necessary  to  go  into   tlie  consideration  of  other 
HoBDBEN    documents^   and   to    resort    to    parol    evidence    to   solve  that 

CoMMSBciAL  atnbigaity,  their  Lordships  consider  that  there  it  ceased  to  be  a 

Union 

ASSUEAMOB 
COMFANT. 


Privy 
Council. 


question  merely  of  construction  of  the  instrument^  and  raised  a 
question  of  fact  to  be  determined  by  the  jury,  that  question 
being,  as  already  pointed  out,  whether  the  policy  covered  the 
goods,  that  is  to  say,  whether  it  covered  that  portion  of  the 
premises  in  which  these  goods  actually  were  stored  at  the  time 
of  the  fire.  Mr.  Cohen,  for  the  insurance  company,  has  saved 
us  some  trouble  by  his  undertaking  that  if  the  order  for  a  new 
trial  should  be  affirmed,  and  a  new  trial  should  be  had,  the 
Company  would  raise  but  the  one  question,  viz.,  whether  the 
policy  covered  the  goods,  but  retaining  their  right  on  that 
question  to  point  out  and  rely  on  the  fact  that  the  proposal  does 
not  describe  the  premises  as  distinct  and  separate,  or  standing 
apart  from  each  other. 

Inasmuch  as  their  Lordships  are  about  to  recommend  Her 
Majesty  to  affirm  the  decision  of  the  Court  below,  and  as  there 
must  be  a  new  trial,  solely  on  that  one  question,  going  to 
the  very  merits,  they  refrain  from  expressing  any  further 
opinion  upon  the  case ;  and  will  therefore  humbly  recommend 
Her  Majesty  to  affirm  the  judgment  of  the  Court  below  gpranting 
a  new  trial,  and  that  this  appeal  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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and 
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HYLAND  V.  THE  COMMISSIONER  FOE  RAILWAYS. 

SaUways  Act  (22  Vie,  No.  19),  m.  108, 133— *' Colonial"  wne^Wine  grown  in 
South  Australia — Construction  of  conditions — Ambiguity — Popular  fiManin^ 
of  term. 

The  word  "  colonial "  in  the  Railway  Regulations  most  be  taken  to  embrace 
all  the  colonies ;  and  therefore  "colonial"  wine  means  wine  grown  in  any  of 
the  Australian  colonies,  and  not  merely  wine  grown  in  New  South  Wales. 

So  held,  by  the  Priyy  Council  (affirming  the  daoision  of  the  Supreme  Court) 
for  three  reasons :  First,  if  the  expression  "  English,  colonial,  or  foreign,"  in 
the  conditions  indorsed  upon  the  contracts  for  the  carriage  of  goods  by  the 
QoTemmtnt  railways,  is  to  be  taken  as  an  exhaustive  distribution,  the  word 
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"  colonial  *'  mnBt  embrace  all  the  colonies.  Secondly,  if  a  charge  Ib  imposed 
hj  the  OoTemment,  they  should  impose  it  in  clear  language^  and  any  ambigaity 
most  be  oonstraed  in  fayour  of  the  person  charged.  Thirdly,  the  practice  of 
osrrying  South  Australian  wines  at  the  lower  rate,  having  been  in  force  for 
lome  years,  most  be  taken  as  a  sort  of  contemporaneous  exposition  of  the 
ambiguity. 

8embU,  that  evidence  of  a  popular  meaning,  or  a  meaning  generally  accepted 
by  men  of  business,  of  the  term  "  colonial  wine  "  would  have  been  conclusive. 

Appjbal  by  special  case  from  a  decision  of  Mr.  Marsh,  S.M. 

Inf onnation :  The  complainant  (T.  F.  Hyland)  alleged  that 
on  the  9th  Jannary,  1884^  a  dispute  had  arisen  within  the 
meaning  of  s.  108  of  the  Act  22  Victoria  No.  19  (Bailwaya  Act), 
concerning  the  amount  of  tolls  due  to  the  Commissioner  for 
Railways  from  T.  F.  Hyland  for  and  in  respect  of  the  carriage  by  the 
said  Commissioner  for  the  said  T.  F.  Hyland  of  certain  goods,  that 
is  to  say,  colonial  wine  from  Hay  to  Sydney  by  railway.  And 
the  said  T.  F.  Hyland  informs  me  that  the  said  Commissioner 
clainis  to  charge  for  the  carriage  thereof  at  the  rate  of  third  class 
goods,  within  the  meaning  of  a  certain  table  of  merchandise 
Tates,  &c.,  and  that  the  said  T.  F.  Hyland  disputes  this  charge 
and  claims  that  the  said  Commissioner  is  entitled  to  charge  for 
the  carriage  of  the  said  goods  only  as  special  class  goods,  within 
Uie  meaning  of  the  table  aforesaid,  whereupon  the  said  T.  F. 
Hyland  prays,  &c. 

The  defendant  pleaded  not  guilty;  and,  after  hearing  the 
parties  and  the  evidence  adduced  by  them,  Mr.  Marsh,  S.M., 
on  the  21st  January,  1884,  determined  that  the  term  colonial 
wine,  within  the  meaning  of  the  railway  rates  under  the  Railways 
Act,  meant  wine  the  product  of  this  colony. 

It  was  admitted  upon  the  hearing  that  the  complainant  had 
wine,  the  produce  of  and  manufactured  at  South  Australia, 
shipped  at  Hay  to  Sydney.  The  defendant  seeks  to  charge 
under  class  3  (as  foreign  wine).  The  complainant  claims  that 
ihey  should  be  carried  under  special  class  B.  (as  colonial  wine). 
The  difference  in  the  rates  on  goods  carried  since  the  1st  October, 
1883,  amounted  to  6231. 

The  following  evidence  was  taken : — Thomas  Francis  Hyland, 
on  oath,  states :  I  am  a  partner  in  the  firm  of  Penfold  and 
Co.,  South  Australia.  I  have  paid  for  goods  (wine),  the  produce 
HJELWJft.,  VoL  Vin.,  Law.  P 
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J22J*       ^^  South  Australia,  being  carried  on  the  New  South  Wales  lines 

of  railway  between  Hay  and  Sydney  for  this,  the  third  year; 

^,  and    paid  under  class  B  special,  as  ^'  colonial"  wine.    The  last 

rTilw't*  ^^*^  ^®  ha^ve  sent  over  since  first  August  last.  The  Com- 
missioner has  sought  to  charge  at  the  rate  of  ten  pounds  per 
ton.  We  received  no  notice  till  October  last.  Beginning  of 
October  I  was  in  Sydney,  and  received,  by  wire,  from  our  people 
the  notice. 

I  did  not  book  the  goods  myself;  McCulloch  and  Go.  did. 
Wright,  Heaton  and  Co.  handed  the  receipts,  as  agents  for 
McCulloch  and  Go.  I  do  not  know  what  passed  between  Wright, 
Heaton  and  Co.  and  the  railway  authorities.  I  informed  the 
GonmiisBioner  these  were  South  Australian  wines,  between  first 
and  third  of  October,  1883.  Every  cask  is  branded  Penfoldand 
Co.,  Adelaide,  outside.     That  was  the  only  time. 

For  the  defence :  David  Kirkcaldie :  I  am  assistant  traffic 
manager,  railway  department.  In  February  last  I  sent  instruc- 
tions to  the  station  master  at  Hay  respectiDg  wines  imported  into 
the  colony.  This  is  the  document.  [Objected  to  and  not  put  in.] 
Cross-examined  ;  It  was  sent  privately,  and  to  all  other  stations 
as  well,  and  was  not  advertised.  It  was  signed  by  me.  To  the 
Bench  :  The  complainant  only  knew  when  the  first  extra  charge 
was  made  of  the  difference  in  the  rates,  unless  he  made  appUca- 
tion  for  the  rate  he  paid,  as  he  says,  up  till  February,  1888. 

The  appeal  came  on  for  argument  on  August  15th,  1884. 

Owen,  Q.C.,  and  W.  J,  Foster  for  the  appellant.  The  appeal 
is  from  a  decision  of  the  magistrate  under  s.  108  of  the  Bailway9 
Act  (22  Vic.  No.  19)  (1).  The  question  is  under  what  class 
South  Australian  wine  should  be  classed  for  toll  when  carried  on 
the  Government  railways ;    that  is  to  say,  whether  it  is  to  be 

(1)  22  Yio.  No.  19,  s.  108:  "It  any  shall  be  settled  by  a  Justice,  and  it  shall 

dispute  arise  concerning  the  amount  of  be  lawful  for  the  Commissioner  in  the 

the  tolls  due  to  the  Commissioner  or  meanwhile  to  detain  the  goods,  or  (if 

concerning  the  charges  occasioned  by  the  case  so  require)  the  proceeds  of 

any  detention  or  sale  thereof  under  the  the  sale  thereof, 
provisions  herein  oontained,  the  same 
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indnded  with  foreign  wine^  or  whether  it  mast  be  comprised 
within  the  designation  "colonial"  wine,  which  is  placed  in  a 
special  class^  and  carried  at  much  lower  rates.  For  two  or  three 
years  the  Commissioner  for  Bailways  nnder  the  New  South 
Wales  Government  had  interpreted  the  words  "colonial  wine" 
as  inclnding  wine  made  in  South  Australia  ;  and  the  respondent 
had  carried  the  appellant's  wine  at  the  lower  rates^  and^  while 
that  construction  of  the  word  "colonial"  was  adhered  to,  the 
appellant  bad  entered  into  large  contracts  for  the  supply  of  his 
South  Australian  wines  to  merchants  in  New  South  Wales.  In 
October,  1883,  the  rates  were  suddenly  raised,  without  notice  to 
the  appellant.  In  answer  to  the  appellant's  remonstrance,  the 
respondent  informed  him  that  the  term  "colonial"  wine  only 
meant  wine  made  in  this  colony,  and  that  the  Department 
would  no  longer  carry  South  Australian  wine  at  the  same  rates. 
Therespondenthavingaltered  the  charges  without  giving  notice  to 
the  appellant,  is  estopped  from  disputing  the  appellant's  claim  for 
reimbursement  of  the  amount  of  the  extra  charges. 


1884. 
1887. 


Htland 

V. 
COV.   TOR 

Railways. 


[The  Cmsr  Justice  :  I  cannot  see  how  there  can  be  an 
estoppel.  The  public  are  the  persons  interested,  and  the 
mistake  of  an  official  cannot  operate  as  an  estoppel.] 


The  appellant  was  entitled  to  have  his  South  Australian  wine 
carried  at  the  lower  rate,  as  "  colonial "  wine,  which  must  mean 
wine  produced  in  any  of  the  Australian  colonies.  The  word 
"colonial"  being  used  in  the  railway  regulations  without  any 
limitation,  must  be  taken  in  its  widest  sense.  Where  the  Legis- 
lature has  intended  to  limit  its  signification,  it  has  done  so  in 
express  words,  e.g.,  in  the  Colonial  Wine  Sale  Act  of  1876  (40 
Vic.  No.  7),  s.  10  (Interpretation  Clause),  it  is  expressly  enacted 
that  "  the  words  '  colonial  wine '  or  '  Australian  wine '  in  this 
Act  shall  be  taken  to  include  cider  and  perry,  aU  being 
exclusively  manufactured  within,  and  the  produce  of  fruit  grown 
in  this  colony."  But  in  the  Licensing  Act  of  1881  (45  Vic.  No.  14), 
8. 26,  ^^  colonial  wine  licenses  shall  authorise  the  licensee  .  .  . 
to  sell  ,  .  .  wine,  cider,  or  perry,  the  produce  of  fruit 
grown  within  any  Australian  colony,"  and  in  the  4th  schedule  tQ 
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18|^-       that  A.ct,  which  gives  the  form  of  such  license,  that  form  is 

■ headed  "  Colonial  Wine  License." 

Hylaitd 

V. 

Com.  fob        [The  Court  stopped  them.] 

RaUiWATB. 

Salomons,  Q.C.,  and  A.  H.  Simpson,  for  the  respondent.  As  & 
preliminary  objection^  we  submit  that  the  decision  of  the  Justice 
under  s.  108  of  22  Vic.  No.  19,  is  not  given  after  the  hearing 
of  an  information  or  complaint  within  the  meaning  of  s.  1  of 
the  Justices  Appeal  Act  (45  Vic.  No.  4). 

Owen,  Q.C.,  referred  to  s.  133  of  22  Vic.  No.  19  (2).  Moreover, 
the  objection  was  not  taken  below.  The  parties  agreed  to  the 
special  case  being  stated. 

The  preliminary  point  was  thereupon  given  up. 

Salomons,  Q.C.  The  word  '' colonial"  only  refers  to  New 
South  Wales  unless  by  Act  of  Parliament  a  more  extended 
meaning  is  expressly  given  to  it.  The  Act  of  1862  (26  Vic.  No. 
16),  to  regulate  the  sale  of  wine  produced  in  the  colony,  is 
called  the  Sale  of  Colonial  Wines  Regulation  Act,  and  similarly  in 
the  Colonial  Brandy  Sale  Act  (30  Vic.  No.  15)  the  word 
*^  colonial "  is  used  as  applying  to  brandy,  the  product  of  this 
colony,  without  any  interpretation  clause  to  limit  its  application. 
These  Acts  were  in  existence  at  the  time  when  the  Railway 
Regulations  as  to  rate  of  tolls  were  promulgated,  and  before  the 
Licensing  Act. 

[Sib  G.  Innes,  J.  Look  at  the  printed  conditions  on  these 
contracts :  "  Notice  is  hereby  given  that  the  Commissioner  for 
Railways  will  not  be  liable  for  the  loss  of  or  injury  to  any  article 

(2)  22  Vic.  No.  19,  b.  183 :  "  Wherein  ahaU  be  unknown  to  such  officer  or 

this  Act  any  question  of  compensation,  agent,  and  conrey   him  with  all  oon- 

expennea,    charges    or    damages,     it  yenient  despatch  before  aome  justice 

shall  be  lawful  for  any  railway  officer  without  any  warrant  or  other  authority 

or  agent,  and  all  persons  called  by  him  than  this  Act,  and  such  justice  ahaU 

to  his  assistance,  to  seize  and  detain  proceed  with  all  oonrenient  despatch  to 

any  person  who  shall  hare  committed  the  hearing  and  determining  of  the 

any  offence  against  the  provisions  of  complaint  against  such  offender, 
this  Act,  and  whose  name  and  residency 
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or  articles^  or  property  of  the  descriptions  following,  that  is  to 
say,  gold  or  silver  coin  of  the  realm,  or  of  any  foreign  State,  &c., 
English,  Colonial,  or  foreign  stamps,  &c."  This  clearly  contem- 
plates a  class  of  '*  coloniaF'  things  by  themselves.] 


Victorian  stamps  would  be 
that  docnment. 


^  foreign*'  within  the  meaning  of 


1884. 
1887. 


Htland 

V. 

Com.  fob 
Railways. 


The  Court  held  that  the  term  '^  colonial  wine"  included  wine 
grown  in  any  of  the  Australian  colonies,  and  allowed  the  appeal. 

The  following  were  the  reasons  prepared  by  their  Honours  for 
transmission  to  the  Privy  Council. 


Sib  James  Mabtin,  C.J.  I  have  listened  very  carefully  to  the 
many  and  full  arguments  advanced,  and  I  am  of  opinion  that  the 
matter  is  by  no  means  free  from  difficulty.  The  Government,  or 
Railway  Commissioner,  or  the  authorities  who  had  power  to  frame 
this  scale  of  tolls  or  charges,  have  not  used  expressions  as  clear 
as  is  desirable.  In  the  last  regulation  promulgated,  fixing  the 
scale  of  tolls  for  goods  carried  on  our  railways,  there  is  a  scale 
of  charges  under  the  head  of  "  special  class/'  and  this  special 
class  includes  some  goods  which  are  under  the  letter  A,  and  some 
under  the  letter  B,  and  in  reference  to  the  goods  so  included  in 
this  list  the  charges  are  considerably  less  than  the  charges  made 
in  respect  of  other  goods.  Under  the  letter  B,  we  find  included 
"  colonial  wine."  The  question  for  us  to  determine  is  whether, 
under  the  term  "  colonial  wine,"  wine  made  in  the  colony  of 
South  Australia  is  included. 

It  appears  that  the  plaintiff,  having  been  already  charged,  or 
threatened  to  be  charged,  by  the  Railway  Commissioner  with  a 
rate  of  toll  on  certain  wines  which  he  had  sent  by  railway  into 
this  colony,  appealed,  under  the  108th  section  of  the  Railways  Act 
(22  Vic.  No.  19)  to  a  Justice  to  determine  whether  the  charge 
or  demand  made  by  the  Commissioner  was  valid  or  not,  and  the 
Justice,  under  the  powers  given  to  him  under  that  section, 
decided  that  the  Commissioner  was  right,  and  that  the  words 
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18B4.        '^  colonial  wine*'  did  not  include  wines  made  in  the  colony  of 
'- —  South  Australia.     We  have  now  to  determine  whether  that  inter- 


Htlaio) 

V. 


pretation  or  decision  was  right  or  wrong. 


Com.  fob  There  are  several  colonial  Acts  in  this  colony  to  which  we  have 
been  referred,  which  reerulate  tke  makine*  and  sale  of  colonial 
wine^  and  in  those  Acts  colonial  wine  is  undoubtedly  meant  to 
refer  to  the  wines  of  this  colony  only.  The  interpretation  clauses 
in  those  statutes  say  that  where  colonial  wine  is  mentioned^  it 
shall  refer  to  wines  made  in  this  colony.  But,  with  reference  to 
the  argument  drawn  from  these  Acts  by  the  learned  counsel  (Mr. 
Salomons),  it  appears  to  me  that  the  answer  to  that  is  that  they 
were  expressly  passed  for  the  purpose  of  dealing  with  colonial 
wine  of  this  colony,  and  nothing  else.  It,  therefore,  seems 
impossible  to  draw  from  these  Acts  any  conclusion  as  to  the 
general  meaning  of  the  term  "  colonial  wine  " 

Now,  the  term  colonial  wine  by  itself  is  sufficiently  large  to 
include  wine  made  in  any  of  the  other  colonies,  and  certainly 
wine  made  in  any  of  the  Australasian  colonies.  The  Legislature, 
in  passing  the  last  Licensing  Act,  in  section  25,  gave  authority 
for  the  issue  of  colonial  wine  licenses,  and  the  license  to  be 
issued  under  that  authority  is  drawn  in  a  form  so  as  to  authorise 
the  sale  of  wine,  the  produce  of  fruit  grown  in  the  Australasian 
colonies.  So  that,  so  far  as  that  Act  is  concerned,  the  Legis- 
lature, in  using  the  words  "colonial  wine,*'  not  only  designed  it 
to  include  the  wine  of  this  colony,  but  of  any  of  the  Australasian 
colonies. 

But  it  is  said,  in  answer  to  the  argument  drawn  from  this  late 
Act,  that  we  must  look  at  these  scales  of  charges  from  the 
beginning,  and  go  as  far  back  as  1879,  or  perhaps  an  earlier 
period,  to  find  the  meaning  of  the  words  "  colonial  wine"  in  all 
of  them ;  and  it  is  said — and  with  some  show  of  reason — ^that 
the  meaning  given  to  the  term  "colonial  wine''  in  the  first  of 
these  promulgated  regulations,  should  be  held  to  be  the  same 
throughout,  and  that  if  the  term  "  colonial  wine,"  used  in  1879, 
meant  the  wine  of  this  colony  only,  it  should  still  have  the  same 
meaning. 

But,  in  reply  to  that,  I  would  refer  to  the  regulations  which 
would  be  found  in  the  Act,  setting  forth  the  circumstances  under 
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Martin  C.J. 
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which  the  Commissioner  is  not  to  be  held  liable  for  injury  or  loss        18^« 

of  the  articles  carried.    Among  other  articles,  I  find  '^  English^ 

colonial,  or  foreign  stamps,  maps,  writings,  title  deeds,  &c.'^    It 

would  have  been  sufficient  to  have  used  the  terms  "  stamps,    £<>^'  'o* 

Railwatb. 
maps,  writings,  title  deeds,  &c.,"  in  whatever  part  of  the  world 

tibey  might  have  been  manufactured.  But  that  regulation 
pointed  out  English  and  foreign.  We  all  know  what  English 
and  foreign  stamps  are,  and  what  colonial  stamps  mean  through- 
out the  British  empire.  So  that  there  the  word  colonial  is  used 
in  a  large,  comprehensive  sense,  dealing  with  all  the  colonies  of 
England.  The  question  is,  whether  the  same  word  used  in 
another  part  of  the  regulation  should  not  have  the  same  inter- 
pretation. I  think  it  should  have  the  same  interpretation.  I 
cannot  avoid  seeing  that  the  matter  is  not  as  clear  as  is  desirable. 
But  where  there  is  a  doubt — ^and  I  admit  there  is  some  reason 
for  doubt  in  this  case — ^I  think  we  ought  to  give  this  large  inter- 
pretation, so  as  to  make  the  charge  upon  the  public  as  small  as 
possible.  This  is  a  charge  upon  the  public  for  the  use  of  the 
nulwajs,  and  where  a  matter  is  in  doubt,  the  interpretation 
which  would  impose  a  smaller  charge  upon  the  public  is  that  to 
which  the  Court  should  give  its  sanction. 

The  conclusion  at  which  I  have  arrived  is,  that  the  magistrate 
was  wrong,  and  that  the  term  ''  colonial  wine ''  must  be  held  to 
include  wine  made  in  South  Australia.  No  harm  can  arise  from 
such  a  decision,  because,  if  it  be  wrong,  the  remedy  rests  with 
the  (xovemment,  who  can  alter  it  in  twenty-four  hours.  They 
may  confine  the  low  rate  to  wines  of  this  colony.  But,  I  think, 
taking  the  regulation  as  we  find  it,  and  admitting  that  it  is  some- 
what doubtful  what  was  intended,  the  interpretation  is  as  I  have 
put  it. 

Faucitt,  J.  There  is  no  doubt  that  if  we  were  to  look  at  the 
earlier  Acts,  the  term  '' colonial  wine^'  must  be  restricted  to 
that  made  in  this  colony.  Griving  full  effect  to  that  argument, 
we  have  to  consider  whether  these  regpilations  can  be  construed 
by  any  reference  to  these  Acts  at  all.  But  were  these  regulations 
intended  to  be  construed  as  an  Act  of  Parliament  f  Were  they 
drawn  up  with  the  strictness  and  accuracy  of  Acts  of  Parliament? 


RA.ILWATB. 

Faucett  J, 
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1884.       They  were  drawn  up  for  the  purpose  of  the  railway  being  used 

. for  commercial  purposes.     It  appears  to  me  that  the  Commis- 

^  sioner  used  these  terms^  which  are  popular  ones^  in  their  popular 

Com.  fob    a^cl  ordinary  meaninfir. 

The  question  is  whether  the  popular  or  the  strict  legal  meaning 
is  to  be  given?  In  the  first  place^  looking  at  the  matters 
contained  in  classes  A.  and  B.^  which  include  a  large  number  of 
things  manufactured  in  other  colonies^  there  is  no  reason  why  we 
should  say  that  one  particular  description  of  article  shonld  be 
considered  as  applying  only  to  articles  manu&ctured  in  this 
colony.  We  are  told  that  these  regulations  are  not  drawn  up 
for  the  purpose  of  protection,  but  to  get  the  utmost  returns  from 
the  public  railways.  The  popular  meaning  of  '' colonial  wine'' 
is  any  wine  produced  in  this  or  any  other  colony.  I  had^  and 
still  have,  some  doubt,  but  that  doubt  has  been,  to  a  large 
extent,  removed  by  the  notice  referred  to. 

We  would  not  speak  of  Victoria  or  South  Australia  as  a 
foreign  State,  although,  strictly  speaking,  such  a  term  would 
apply  to  them  as  well  as  to  England,  An  English  judgment  is  a 
foreign  judgment  here,  as  well  as  in  Ireland  and  Scotland. 
Taking  the  three  classes  of  goods  to  be  English,  foreign  and 
colonial,  the  latter  cannot,  according  to  the  ordinary  meaning  of 
words,  be  confined  to  New  South  Wales. 

SiE  G.  Innes,  J.  For  some  considerable  time  my  mind  has 
been  in  some  doubt  as  to  the  meaning  of  the  word  '^ colonial'' 
in  these  regulations,  because  I  see  very  great  force  in  the 
arguments  deduced  by  Mr.  Salomons  from  the  same  word  in  the 
statutes  he  has  referred  to,  his  contention  being  that  in  this 
regulation  made  under  the  authority  of  the  Railways  Act,  that 
term  was  used  in  the  same  meaning  and  was  intended  to  apply 
only  to  wine  produced  in  the  colony.  The  Acts  regulating  the 
sale  of  wine  produced  in  the  colony  (26  Vic.  No.  16  and  40  Vic. 
No.  7)  are  now  repealed  by  45  Vic.  No.  14.  But,  looking  at 
the  regulations  in  question,  here  it  seems  to  me  that  it  was 
intended  that  the  words  ''  colonial  wine "  should  have  a  more 
extended  meaning,  and  should  apply  to  wine  grown  in  any  of 
the  Australian  colonies.     If  it  had  been  the  intention  of  the 


VOL.  YUIJ  CASES  AT  LAW.  221 

Commissioner  to  include  only  wine  made  in  this  colony,  such        l^^* 
intention  could  have  easily  been  expressed  by  using  the  words,      Htlahd 
"wine  g^wn  in  New  South  Wales/'  Com;'»ob 

Appeal  allowed.       BailWats. 
PrUfy 

PRifY  Council  Appeal.  Caimca. 

On  December  16,  1884,  Hyland  sued  the  Conmiissioner  for 
Railways,  on  the  common  counts,  for  overcharges  on  certain 
wine,  which  the  plaintiffs  were  unlawfully  compelled  by  the 
defendant  to  pay  to  the  defendant  for  the  carriage  of  the  said 
wine  from  Hay  to  Sydney,  since  the  8rd  August,  1884, 
amounting  to  £654  5s.  5d. 

The  trial  took  place  on  the  20th  September,  1885,  before 
Windeyer,  J.,  and  a  jury  of  four. 

W,  J.  Foster  appeared  for  the  plaintiff. 

Stephen,  Q.G.,  Salomons,  Q.C.,  and  (7.  B.  Stephen  for  the 
defendant. 

It  was  admitted  on  both  sides  that  the  facts  in  this  case  are 
the  same  as  those  before  the  Court  on  the  15th  August,  1884. 
A  verdict  was  therefore  entered  for  the  plaintiff,  the  amount 
being  fixed  by  consent  at  £550  Is.  5d. 

On  the  26th  October,  1885,  the  defendant  moved  for  a  new 
trial,  which  was  refused,  for  the  reasons  given  in  the  previous 
case  between  the  same  parties. 

On  the  6th  Nov.,  1885,  leave  to  appeal  to  Her  Majesty  in 
Council  was  granted  to  the  defendant. 

On  the  17th  June,  1887,  the  judgment  of  the  Lords  of  the 
Judicial  Committee  of  the  Privy  Council  was  delivered. 

Lords  present :  Lord  Hobhouse,  Sib  Babnxs  Peacock,  Sib 
EicHAED  Baggallat,  Sib  Richabd  Couch. 

JUDGXIMT  or 

T>      - 

Judgment  : — The  question  in  this  appeal  is  rather  a  small  one,     Council. 
whether   we    regard   the    extent  of    the    argument  which  is        ^887 
presentable  upon  it,  or  the  effect  of  the  decision.    As  their     J«m17. 
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1887.  Lordships  anderstand^  the  Gbyemment  have  it  in  their  power  to 

Htlakd  alter  these  regnlations  at  any  moment^  and  if  they  are  dissatisfied 

Com!  FOB  ^^^^  ^^^  legal  effect  of  their  former  regulations,  they  may  set 

&4ILWAT8.  the  matter  right  according  to  their  own  judgment. 

^fi^^  We  are  asked  to  reverse  the  decision  of  the  Supreme  Court, 

CflMMWStZ 

which  assigns  the  more  extended  meaning  to  the  two  words, 
'^ colonial  wine;''  and  it  is  contended  that  the  words  '' colonial 
wine"  mean  only  wine  grown  in  New  South  Wales.  The 
controversy  turns  on  very  narrow  considerations,  and  this 
Committee  would  be  very  reluctant  to  reverse  a  decision  of  the 
Supreme  Court  on  such  a  point  unless  they  saw  their  way  very 
clearly  to  a  contrary  conclusion.  So  far  from  that,  they  think 
that  if  the  matter  came  before  them  de  novo  they  would  agree 
with  the  Supreme  Court.  No  doubt  it  would  be  very  important 
if  it  could  be  shown  from  an  examination  of  the  statutes  or 
public  documents  running  through  a  series  of  years  that  what 
may  be  called  a  popular  meaning  or  a  meaning  generally 
accepted  by  men  of  business  had  prevailed  of  the  term  ''colonial 
wine ;"  but  so  far  from  that,  nothing  more  is  shown  than  this, 
that  if  the  term  ''  colonial  wine  "  had  been  used  to  express  wine 
grown  in  New  South  Wales  alone,  there  would  have  been  no 
impropriety  in  the  expression.  That,  their  Lordships  think,  is 
the  very  highest  point  which  the  argument  of  Sir  Horace 
Davey  attained.  Therefore  the  examination  of  the  statutes 
leaves  the  matter  very  much  where  it  stands  on  the  regulations 
themselves.  But  their  Lordships  are  led  to  think  that  the  larger 
meaning  must  be  attached  to  the  words  by  three  considerations. 
The  first  is  that  the  expression  ''colonial"  in  the  general 
condition  has,  as  they  think,  the  larger  meaning.  It  is  not  quite 
without  difficulty  there,  but  the  word  "  foreign,"  where  it  is  used 
of  gold  of  silver  coin,  clearly  means  everything  that  is  not  gold 
or  silver  coin  of  the  realm,  and  therefore  does  not  include 
colonial  gold  or  silver  coin.  Using  "  foreign  "  in  the  same  sense 
where  it  occurs  in  the  second  passage — ^the  passage  "  English, 
colonial,  or  foreign  " — ^then  the  word  "  colonial "  must  be  taken 
to  embrace  all  the  colonies,  otherwise  the  distribution  of  stamps 
into  "  English,  colonial,  or  foreign  "  would  not  be  an  exhaustive 
distribution,  which  it  is  evidently  intended  to  be.     That  is  one 
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reason.  Tlien  tkey  think  that  there  is  substance  in  the  argument 
that  if  the  Goyemment  intend  to  impose  a  charge  they  should 
impose  it  in  clear  language,  and  if  the  language  is  found  to  be 
ambiguous^  it  must  be  construed  in  fayour  of  those  on  whom  the 
charge  is  sought  to  be  imposed.  Their  third  reason  is  that  they 
find  that  for  some  years — ^it  does  not  appear  how  long — the  wine 
of  South  Australia  was  conyeyed  at  the  lower  rate  of  charge 
which  the  regulations  impose  on  colonial  wine,  and  they  look 
upon  that  practice  as  a  sort  of  contemporaneous  exposition  of 
the  ambiguous  document,  which  is  of  yalue  in  construing  it  now. 

The  result  is  that  they  agree  with  the  Supreme  Court,  and 
they  will  humbly  adyise  Her  Majesty  to  affirm  the  decision  and 
dismiss  the  appeaL     The  appellants  must  pay  the  costs. 

Appeal  dismiaaed  mth  costs. 

Attorneys  for  plaintiff :  Norton  Sf  Co. 

Attorney  for  defendant :  WilUamSj  C.S. 
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BOWMAN  V.  FABNELL  (MimsTSB  vob  Lahda). 
ClmniM  agakiH  Government  Ad,  89  Vie.  No,  SS-^ToH  mU  He  (tgainei  the  Oroum. 

Held,  by  the  jadicial  Gommittee  of  the  Privy  Council,  affirming- the  dedsioii 
of  the  Snpreme  Court  (reported  7  N.S.W.  L.B.  1),  that  the  words  of  the  Act 
80  Tie.  Ko.  38>  extending  the  prorisions  of  the  Act  20  Vic.  No.  15  in  f arour  of 
the  subject,  are  amply  sufficient  to  include  a  claim  for  damages  for  a  tort  com- 
mitted by  the  local  Goremment  by  their  servants. 

The  Tery  object  of  the  Act  ma  to  give  a  remedy  in  cases  to  which  a  petition 
of  light  did  not  extend.  Justice  also  requires  that  full  effect  should  be  given 
to  the  words  of  the  Act.  The  local  Governments  in  the  colonies,  as  pioneers  of 
improvements,  have  to  embark  in  undertakings  which  in  other  countries  are 
left  to  private  enterprise,  e.g,,  the  construotion  of  railways,  canals,  dec.,  in  the 
course  of  which  it  is  necessary  to  employ  many  inferior  officers  and  workmen ; 
therefore,  to  apply  the  maxim  that  '*  the  King  can  do  no  wrong  "  would  work 
much  greater  hardship  than  it  does  in  England. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
New  South  Wales  of  the  7th  of  January,  1886  (1). 

Sir  Horace  Da/oeyy  Q.C.,  and  Levereon  for  the  appellant  (the 
defendant). 

(1)  7  N.S.W.  L.E.  1. 
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BowHAN     plaintiff). 

V. 

Fabnill. 
p^  The  judgment  of  their  Lordships  (Lobd  Hobhousb,  Sib  Babnbb 

Council.     Peacock^  Sib  Bichabd  Baqgallay^  and  Sib  Bichabd  Couch)  was 

delivered  by 

Sib  Babnbs  Pbacoce.  This  is  an  appeal  from  a  judgment  or 
order  of  the  Supreme  Court  of  New  South  Wales  in  an  action 
by  the  respondent^  as  plaintiff^  against  the  Hon.  James  Squire 
Famell^  the  present  appellant^  who  was  then  Secretary  for 
Lands  of  the  colony^  and  had  been  duly  appointed^  under  the 
Act  39  Yic.  No.  38^  of  the  Legislature  of  New  South  Wales^  to 
be  sued  as  the  nominal  defendant  on  behalf  of  the  Gbvemment 
of  the  colony. 

The  declaration  contained  two  counts.  The  first  charged  that 
the  Government  by  their  servants  broke  and  entered  the  lands 
of  the  plaintiff^  situate  in  the  colony^  and  lighted  fires  thereon^ 
and  thereby  burned  down  and  destroyed  the  grass^  trees^  and 
fences  of  the  plaintiff  on  the  said  lands.  The  second  alleged 
that  the  Government  by  their  servants  so  negligently  and 
wrongfully  lighted  and  maintained  certain  fires  on  the  plaintiffs 
said  lands  in  the  first  count  mentioned^  and  upon  lands  adjoining 
thereto^  and  conducted  themselves  so  negligently  and  wrong- 
fully in  and  about  the  care  of  the  said  fires,  and  the  taking  of 
precautions  against  the  spreading  of  the  same,  that  by  reason 
thereof  the  said  fires  spread  over  the  lands  of  the  plaintiff  and 
burned  down  and  destroyed  large  quantities  of  grass  and  fencing 
thereon.     The  count  also  charged  special  damages. 

The  defendant  pleaded  not  guilty,  and  also  demurred  upon 
the  ground  that  the  declaration  was  bad  in  substance,  and  stated 
as  grounds  for  demurrer,  first,  that  the  Government  were  not 
liable  to  be  sued  in  an  action  of  tort,  and  two  other  gronnds 
which,  if  tenable,  have  not  been  relied  on  in  this  appeal. 

The  main  question  to  be  determined  is  whether,  under  the 
provisions  of  the  Act  39  Vic.  No.  38,  of  the  Colonial  Legislature^ 
the  Government  of  the  colony  is  liable  to  be  sued  in  an  action 
of  tort. 
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The  majority  of  the  Judges  held  that  such  an  action  would 
lie,  the  learned  Ohief  Justice  dissenting.  The  demurrer  was 
therefore  overruled,  and  it  was  ordered  that  judgment  be  entered 
for  the  plainti£E  on  the  defendant's  demurrer.  From  that  order 
the  present  appeal  has  been  preferred. 

Their  Lordships  are  of  opinion  that  the  order  is  right,  and 
ought  to  be  affirmed. 

At  the  time  of  the  passing  of  the  39  Vic.  No.  38,  two  Acts  of 
the  Colonial  Legfislature  were  in  force — ^viz.,  the  20  Vic.  No.  15, 
and  the  24  Vic.  No.  27.  The  former  of  those  Acts  was  intituled 
'^An  Act  to  give  relief  to  persons  having  claims  against  the 
Government  of  New  South  Wales ;"  the  other  '^  An  Act  tor 
the  amendment  of  the  law  as  to  claims  against  the  Crown.'' 
The  latter  Act  recited  that  it  was  expedient  to  adopt  the  law  of 
England  relating  to  petitions  of  right,  and  to  adapt  the  same  as 
nearly  as  might  be  to  the  circumstances  of  the  colony,  and  the 
Act  was  passed  in  conformity  with  the  recital.  By  the  7th 
section  it  was  provided  that  nothing  in  the  Act  should  give  to 
the  subject  any  remedy  against  the  Crown  in  any  case  in  which 
he  would  not  have  a  remedy  before  the  passing  of  the  Act. 

That  Act  was  repealed  by  the  39  Vic.  No.  38,  and  has  never 
been  renewed,  probably  because  it  was  considered  that  the 
repealing  Act  afforded  a  better  and  more  expeditious  remedy  for 
every  case  in  which  a  petition  of  right  would  lie.  The  Act  20 
Vie.  No.  15  was  also  repealed  by  the  39  Vic.  No.  38,  but  as  the 
latter  Act  contained  provisions  in  pari  materia,  though  giving 
more  extensive  remedies  to  persons  having  claims  against  the 
colonial  Government,  it  will  be  well  to  refer  to  the  provisions  of 
the  repealed  Act.    The  preamble  was  as  follows : — 

Whereas  dispates  and  differences  hare  arisen  and  may  hereaft-er  arise 
between  the  subjects  of  Her  Majesty  the  Queen  and  Her  Majesty's  local 
GoTemmentin  the  colony  of  New  South  Wales,  the  subject  matter  of  which 
dispates  and  difficulties  has  arisen,  or  may  arise,  within  the  colony;  and 
whereas  the  ordinary  remedy  by  petition  of  ri^ht  is  of  limited  operation,  and 
is  attended  with  great  expense,  inconvenience,  and  delay;  Be  it  therefore 
enacted,  &c 

It  was  then  enacted,  among  other  things,  that : — 

In  all  oases  of  dispute  or  difference  touching  any  claim  between  any  subject 
of  Her  Majesty  and  the  colonial  Government  of  the  colony  of  New  South  Wales 
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whieh  may  have  ariBen,  or  may  hereafter  arise,  witlim  the  said  oolony,  it  Bh«li 
'  and  may  be  lawful  for  any  person  or  persons  haying  such  disputes  or  differences 
to  present  a  petition  to  the  Ghovemor  of  the  said  colony  setting  forth  the 
particulars  of  the  claim  of  such  petitioner,  which  petition  shall,  within  14  days 
from  the  presentation  thereof,  be  referred  by  the  Governor  to  his  EzecnIiTe 
Ck>uncil :  and  if  the  said  Governor  shall,  with  the  advice  of  his  Executive 
Council,  think  fit,  the  said  petition  shall  be  referred  to  the  Supreme  Court  of 
the  said  colony  for  trial  by  a  jury,  or  otherwise  as  such  Court  shall,  after  such 
reference,  direct. 

The  Act  then  provided  safeguards  for  oases  affecting  the 
Royal  prerogative,  for  the  appointment  of  some  person  to  be  a 
nominal  defendant  to  the  petition,  and  for  answering  the  claim 
ont  of  the  consolidated  revenue  of  the  colony. 

The  Act  39  Vic.  No.  38  contains  no  preamble  or  recital,  but  it 
extends  the  provisions  of  the  20  Vic.  No.  15,  in  favour  of  the 
subject.  It  is  intituled  "  An  Act  to  enforce  claims  against  the 
colonial  Government,  and  to  give  costs  in  Crown  suits,*'  and 
after  repealing  the  20  Vic.  No.  15,  and  the  24  Vic.  No.  27,  it 
enacts  by  sections  2,  8,  4,  5,  6,  and  7  as  follows  : — 

"  2.  Any  person  haying  or  deeming  himself  to  have  any  just  claim  or  demand 
whatever  against  the  Government  of  this  colony  may  set  forth  the  same  in  a 
petition  to  the  Governor  praying  him  to  appoint  a  nominal  defendant  in  the 
matter  of  such  petition,  and  the  Governor,  with  the  advice  of  the  Executive 
CouncO,  may,  by  notification  in  the  QnMite,  appoint  any  person  resident  in  the 
colony  to  be  nominal  defendant  accordingly.  Provided  that,  if  within  one 
month  after  presentation  of  such  petition  no  such  notification  be  made,  the 
Colonial  Treasurer  for  the  time  being  shall  be  the  nominal  defendant.  8.  The 
petitioner  may  sue  such  nominal  defendant  at  law  or  in  equity  in  any  com- 
petent Court,  and  every  such  case  shall  be  commenced  in  the  same  way,  and  the 
proceedings  and  rights  of  parties  therein  shall  as  nearly  as  possible  be  the 
same,  and  judgment  and  costs  shall  follow,  or  may  be  awarded  on  either  sidei 
as  in  an  ordinary  case  between  subject  and  subject.  4.  The  nominal  defendant 
in  any  case  under  this  Act  shall  not  be  individually  liable  in  person  or  property 
by  reason  of  his  being  such  defendant.  6.  In  any  action  or  suit  under  this  Act 
all  necessary  judgments,  decrees  and  orders  may  be  given  and  made,  and  shall 
include  every  species  of  relief,  whether  by  way  of  specific  performance,  or  resti- 
tution of  rights  for  recovery  of  lands  or  chattels,  or  payment  of  money  or 
damages.  6.  In  any  action  or  suit  by  the  Crown,  or  Attomey-Gkneral  on 
behalf  of  the  Crown,  costs  shall  follow  or  may  be  awarded  as  in  an  ordinary 
case  between  subject  and  subject.  7.  The  Colonial  Treasurer  shall  pay  all 
damages  and  costs  adjudged  against  any  such  nominal  defendant,  or  costs 
awarded  against  the  Crown  or  Attorney- General  under  this  Act,  out  of  any 
moneys  in  his  hands  then  leg^y  applicable  thereto,  and  forming  part  of  or 
belonging  to  the  consolidated  revenue  of  this  colony,  or  thereafter  voted  by 
Parliament  for  that  purpose,  and  in  the  event  of  such  payment  not  being  paid 
within  60  days  after  demand  execution  may  be  had  for  the  amount,  and  the 
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» be  levied  upon  any  property  Tested  in  the  Qovemment  of  this  colony,  but        .1887* 

not  upon  any  property  real  or  personal  vested  in  it  on  behalf  of  the  Imperial  ^~~ 
Qovemment,  or  to  which  each  bst-mentioned  Government  has  any  claim  or  is  ^ 

in.  anywise  entitled."  Fabmsll. 


Thus^  unless  the  plain  words  are  to  be  restricted  for  any  good 
reason^  a  complete  remedy  is  given  to  any  person  having  or 
deeming  himself  to  have  any  jnst  claim  or  demand  whatever 
against  the  Government.  These  words  are  amply  sufficient  to 
include  a  claim  for  damages  for  a  tort  committed  by  the  local 
Crovemment  by  their  servants.  Under  the  present  Act,  if  the 
Governor,  with  the  advice  of  his  Executive  Council,  does  not 
within  a  certain  specified  time  appoint  a  nominal  defendant,  the 
Colonial  Treasurer  for  the  time  being  is,  by  the  enactment  of  the 
Legislature,  to  be  the  nominal  defendant,  and  in  an  action  against 
the  nominal  defendant  the  rights  of  the  parties  are  to  be  the 
same  as  in  an  ordinary  case  between  subject  and  subject,  and  in 
the  event  of  the  damages  and  costs,  if  any,  adjudged  against  thn 
nominal  defendant  not  being  satisfied  within  a  certain  period  the 
7th  section  enacts  that  execution  may  be  had  for  the  amount  in 
the  manner  therein  provided. 

It  must  be  borne  in  mind  that  the  local  Governments  in  the 
colonies,  as  pioneers  of  improvements,  are  frequently  obliged  to 
embark  in  undertakings  which  in  other  countries  are  left  to 
private  enterprise,  such,  for  instance,  as  the  construction  of 
railways,  canals,  and  other  works,  for  which  it  is  necessary  to 
employ  many  inferior  officers  and  workmen.  If,  therefore,  the 
maxim  that  '^the  King  can  do  no  wrong '^  were  applied  to 
colonial  Governments  in  the  way  now  contended  for  by  the 
appellant  it  would  work  much  greater  hardship  than  it  does  in 
England. 

It  appears  from  the  recital  in  Act  20  Yic.  No.  15,  that  one  of 
the  reasons  which  induced  the  Legislature  to  pass  that  Act  was 
that  the  ordinary  remedy  by  petition  of  right  was  of  limited 
operation  and  insufficient  to  meet  all  cases  of  disputes  and 
differences  which  had  arisen  or  might  arise  between  the  subjects 
of  the  Queen  and  Her  Majesty's  local  Government  in  the  colony. 
It  could  not,  therefore,  have  been  intended  to  limit  the  operation 
of  the  Act  to  cases  in  which  the  subject  had  a  remedy  by  petition 
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of  right.  The  very  object  of  the  Act  was  to  give  a  remedy  in 
cases  to  which  a  petition  of  right  did  not  extend.  Why^  thexij 
should  it  be  supposed  that  the  Legislature  intended  to  exclude 
cases  of  tort  7  Justice  requires  that  the  subject  should  have 
relief  against  the  colonial  Governments  for  torts  as  well  as  in 
cases  of  breach  of  contract  or  the  detention  of  property  wrong- 
fully seized  into  the  hands  of  the  Crown^  and  when  it  is  f  oond 
that  the  Act  uses  words  sufficient  to  embrace  new  remedies  it  is 
hard  to  see  why  full  effect  should  be  denied  to  them. 

Their  Lordships  further  observe  that  in  the  Act  24  Yic,  which 
was  directed  to  amend  the  procedure  on  petitions  of  right,  there 
was  a  proviso  that  it  should  not  give  to  the  subject  any  new 
remedy ;  but  in  the  Act  20  Yic,  where  one  of  the  motives  of 
the  Act  was  that  the  existing  remedy  was  limited  and  insuffi- 
cient, there  was  no  such  proviso.  So  also  in  the  Act  39  Vic, 
(which  repeals  that  of  24  Vic.)  there  is  no  repetition  of  the 
repealed  proviso.  The  makers  of  these  laws  seem  to  have  well 
kept  before  their  eyes  the  two  distinct  processes,  that  of  opening 
a  larger  scope  of  remedies  to  the  subject,  and  that  of  amending 
procedure  without  any  enlargement  of  remedy.  Their  Lord- 
ships, therefore,  cannot  see  why  in  construing  the  Act  now 
under  consideration  a  Court  of  Law  should  go  out  of  its  way  to 
strain  the  words  and  to  give  them  a  meaning  other  than  their 
ordinary  literal  meaning.  If  they  did  so  they  would  be  intro- 
ducing a  certain  amount  of  repugnancy  into  the  Act  itself ;  for 
the  fifth  section  gives  to  the  subject  a  right  to  have  a  specific 
performance  of  contracts,  which  is  not  available  against  the 
Crown.  The  third  section  expressly  says  that,  in  every  case, 
not  the  proceedings  only,  but  the  rights,  shall  be  the  same,  and 
that  judgment  shall  follow  as  in  an  ordinary  case  between 
subject  and  subject.  Those  enactments  are  not  consistent  with 
holding,  as  the  learned  Ohief  Justice  expresses  it,  that  the  words 
'^  any  just  claim  or  demand  whatever  ^'  can  mean  no  more  than 
such  claims  or  demands  as  the  law  then  recognised,  and  that 
they  cannot  include  a  claim  for  damages  ex  delicto. 

Their  Lordships  wish  to  remark  that  in  the  course  of  the 
judgment  in  which  the  learned  Ohief  Justice  dissented  from  his 
colleagues   he  expressed    some    broad   views    relating  to   the 
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prerogative  of  the  Crown^  which  have  not  been  discussed  at  the 
Bar  on  this  appeal,  and  in  which  their  Lordships  must  not  be 
nnderstood  to  concnr. 

Reference  was  also  made  by  the  learned  Judges  below  to 
some  observations  which  were  made  in  the  Ceylon  case,  Appu  v. 
The  Queen's  Advocate  (9  L.B.  Appeal  Cases,  571),  as  if  they 
were  intended  to  lay  down  a  universal  principle  that  actions  ex 
delicto  cannot  be  brought  against  the  Crown ;  but  their  Lord- 
ships were  speaking  solely  with  reference  to  the  law  of  Ceylon, 
as  to  which  everyone  was  agreed  that  there  existed  no  practice 
of  suing  the  Crown  on  torts,  whereas  there  did  exist  a  practice 
of  suing  on  contracts.  It  was  argued  that  certain  *words  in  an 
ordinance  were  to  be  excluded  from  application  to  any  kind  of 
suit  by  a  subject  against  the  Crown,  because  they  were  capable 
of  application  to  actions  on  torts,  which  did  not  exist.  It  was 
in  answering  that  argument  that  their  Lordships'  observations 
were  made,  and  it  has  no  bearing  whatever  on  the  present 
controversy.  Their  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  judgment  of  the  Supreme  Court.  The  appellant 
must  pay  the  costs  of  the  appeal. 
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Appeal  dismissed  with  costs. 
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CONNOLLY  V.  LYNE  (MINISTEE  FOE  WORKS).  1887. 

(htemvMnt^  liahility  of—Oamishee  order— Attachment  of  money  due  to  plaintig^      J>A~24~~ 
under  contract  with  Government  o^r— Payment  by  Government  under  garnishee      j«/^  25. 
order — Voluntary  payment — Common  Law  Procedure  Act  of  1857  (20  Vic,  No, 
31),  $8.  27,  29,  4"  31. 

To  a  declaration  for  work  and  labour  done  by  the  plaintiff  for  the  Govern-      mi.g  n  j 
ment  at  their  request,  the  nominal  defendant  pleaded  that  the  money  had  been     Faueett  J. 
attached  by  a  Jadge's  order,  and  paid  by  the  Government  under  a  garnishee  and 

order  (o  a  judgment  creditor  of  the  plaintiff.  To  this  plea  the  plaintiff  demurred,  ^''^nes  J. 
on  the  ground  that  the  garnishee  sections  of  the  Common  Law  Procedure  Act  of 
1857  did  not  extend  to  debts  due  by  the  Crown ;  and  that  the  protection  afforded 
by  8.  31  of  that  Act  did  not  extend  to  payment  imder  an  order  made  without 
jurisdiction.  Beplication,  that  the  debt  arose  out  of  a  contract  made  with  one 
Bennett,  Commissioner  for  Beads,  on  behalf  of  the  Government ;  that  the 
money  was  attached  in  his  hands,  and  the  garnishee  order  made  as  against  him ; 
and  that  the  Government  were  not  made  a  party  to  the  order.  To  this  the  defen- 
dant deujuiTed,  on  the  ground  that  the  Government  and  Bennett  were  bound  to 
obey  tlie  Judge's  order,  unless  re?ersed  ;  and  that  they  were  protected  under 

8.31. 

Held,  that  the  orders,  having  been  made  as  against  Bennett,  were  founded  in 
error,  as  Bennett  was  not  personally  liable  for  the  money ;  that  the  Government 
were  not  bound  by  these  orders  ;  and,  therefore,  the  payment  of  the  money  by 
the  Government  was  a  voluntary  payment,  and  one  which  could  not  be  relied 
upon  as  a  defence  to  the  action.    Judgment  for  the  plaintiff. 

Cross  Dsmubrebs  : 

Dbclaration  :  John  Connolly  sues  the  Honourable  William 
John  Lyne,  who  has  been  duly  appointed  by  the  Governor  with 
the  advice  of  the  Executive  Council^  under  the  provisions  of  the 

92 
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18B7.  Olaima  against  the  Oolanial  GhvemmetU  Act,  nominal  defendant 
Connolly    on  behalf  of  the  Government  of  New  Sonth  Wales,  in  respect  of 

Ltms  ^®  claim  of  the  plaintiff  hereinafter  set  forth  for  money  payable 
by  the  said  Government  to  the  plaintiff  for  work  done  and 
materials  provided  by  the  plaintiff  in  and  about  clearing  of  a 
public  road  from  Milson's  Downfall  to  the  Queensland  border, 
and  otherwise  for  the  said  Government  at  its  request,  and  for 
money  paid  by  the  plaintiff  for  the  said  Government  at  its 
request,  and  for  interest  upon  money  due  from  the  said  Govern- 
ment to  the  plaintiff  and  forborne  at  interest  by  the  plaintiff  to 
the  said  Government  at  its  request,  and  for  money  found  to  be 
due  from  the  said  Government  to  the  plaintiff  on  accounts  stated 
between  them.     And  the  plaintiff  claims  lOOZ. 

Plbas  :  1.  Never  indebted ;  2.  Payment;  8.  That  before  the 
commencement  of  this  suit,  J.  G.  Dickson  and  J.  W.  Dickson  had 
jointly  recovered  a  judgment  against  the  plaintiff  in  this  Honour- 
able Court,  upon  which  judgment  the  said  J.  G.  Dickson  and  J. 
W.  Dickson  recovered  against  the  plaintiff  a  sum  exceeding  the 
amount  of  the  plaintiff's  claim  herein  sued  for ;  and  on  the  1 3th 
day  of  February,  1886,  the  said  J.  G.  Dickson  and  J.  W. 
Dickson  obtained  an  order  from  one  of  the  Judges  of  this 
Honourable  Court,  under  the  provisions  of  the  statute,  20  Yic. 
No.  81,  attaching  the  debt  herein  sued  for,  and  caUing  upon  the 
said  Government  to  shew  cause  why  they  should  not  pay  to  the 
said  judgment  creditors  the  amount  of  the  said  debt  then  accru- 
ing, due  from  the  said  Government  to  the  plaintiff,  then  being 
such  judgment  debtor  as  aforesaid,  and  afterwards,  by  an  order 
dated  the  20th  of  February  aforesaid,  the  said  Judge  ordered 
that  the  amount  of  the  said  debt  should  be  paid  by  the  said 
Government  to  the  said  judgment  creditors,  and  in  default  that 
execution  might  issue  for  the  same ;  and  the  said  orders  were 
duly  served  upon  the  said  Government,  and  payment  of  the 
amount  of  the  said  debt  was  demanded,  and  the  said  Govern- 
ment, in  compliance  with  the  said  orders,  paid  the  said  debt  to 
the  said  judgment  creditors,  whereby  the  said  Government  was 
discharged  from  the  liability  to  the  plaintiff  in  respect  of  tho 
Sfune^ 
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BiFLiCATiON  :  1.  Joinder  of  issue  ;  2.  And,  for  a  second  repli-  1887. 
cation,  being  a  replication  to  the  defendant's  3rd  plea,  the  plain-  Comnollt 
tiff  says  that  before  and  at  the  time  of  the  making  of  the  orders  hYtnt, 
therein  mentioned,  one  W.  C.  Bennett  was  the  Commissioner 
duly  appointed  under  the  provisions  of  the  Main  Roods  Manage- 
meiU  Act,  and  that  the  debt  herein  sued  for  arose  out  of  a  con- 
tract made  by  the  plaintiff  with  the  said  W.  0.  Bennett  as  such 
Commissioner,  for  and  on  behalf  of  the  said  Government,  and 
not  otherwise,  and  that  by  the  said  order  of  the  13th  day  of 
Febrnary,  1886,  the  said  W.  C.  Bennett  was  called  upon  to  shew 
cause  why  that  he  should  not  pay  to  the  said  judgment  creditors 
the  amount  of  the  debt  herein  sued  for,  and  that,  by  the  said 
order  of  the  13th  February  aforesaid,  it  was  ordered  that  the 
said  W.  C.  Bennett  should  pay  to  the  said  judgment  creditors 
the  amount  of  the  said  debt ;  and  the  plaintiff  says  that  save  as 
aforesaid  the  said  Grovernment  was  not  called  upon  to  show  cause 
or  ordered  to  pay  the  said  debt,  as  in  the  said  plea  alleged,  or 
was  otherwise  a  party  to  the  making  of  the  said  order. 

Dehubrkb  to  the  third  plea,  the  points  marked  for  argu. 
ment  being  : — 1.  That  the  garnishee  sections  of  the  Oommon 
Law  PraeedtMre  Act  of  1857  do  not  extend  or  apply  to  debts 
due  by  the  Crown  or  the  Government  of  this  colony,  and 
that  the  payment  set  up  in  the  said  plea  was  a  voluntary  pay- 
ment, and  is  no  answer  to  the  plaintiff's  claim ;  2.  That  the 
protection  afforded  by  the  31st  section  of  the  said  Act  to  gar- 
nishees paying  under  orders  of  the  Court  does  not  extend  to 
payments  under  an  order  made  without  jurisdiction;  3.  That 
the  plea  confesses  but  does  not  avoid  the  plaintiff's  cause  of 
action. 

JoiNDSB  of  issue,  and  joinder  in  demurrer. 

DixuBSEB  to  the  second  replication ;  the  points  marked  for 
argument  being : — That  the  order  admitted  to  have  been  made 
by  the  said  replication  was  a  good  and  valid  order,  and  that  the 
Government  and  the  said  W.  C.  Bennett  were  bound  to  obey  the 
said  order,  unless  rescinded  or  set  aside,  and  th^t  the  said  order 
afforded  protection  to  the  said  Government  and  to  the  said 
W.  C.  Bennett  from  having  again  to  pay  the  said  debt. 

Cr.  Knox,  for  the  plaintiff,  in  support  of  the  replication,  and  of 
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^^^'  the  demurrer  to  the  plea.  First,  the  sections  of  the  Gommon  Law 
Connolly    Procedure  Act  of  1857  (20  Vic.  No.  31)  as  to  garnishee  orders  do 

Ltnb.  ^<^t  apply  to  the  Crown,  or  to  public  officers,  in  respect  of  money 
due  by  the  Crown  to  a  judgment  debtor.  It  has  been  so  decided 
in  Victoria  under  s.  201  of  their  Common  Law  Procedure  Act  of 
1865  (28  Vic.  No.  274),  which,  like  s.  27  of  our  Act,  is  taken 
verbatim  from  the  Imperial  statute,  17  and  18  Vic,  c.  125,  s. 
60:  Aitkin  v.  Godkin  (1).  The  words  of  s.  27  (2)  can  bear  no 
other  construction.  By  that  section  a  Judge  may  order  the 
attachment  of  debts  owing  or  accruing  to  a  judgment  debtor 
from  ^'any  person  .  .  .  within  the  jurisdiction,"  How  can 
this  designation  possibly  include  the  Crown?  Secondly,  the 
order  was  not  good  as  against  Bennett,  for  he  would  not  be 
personally  liable  on  a  contract  made  by  him  as  a  public  officer : 
Bossiter  v.  Dawson  (3). 

[SiE  6.  Innbs,  J.  We  had  no  Claims  against  OovernmerU 
Act  then.  By  that  Act  the  Government  or  the  Crown  can  now 
be  sued  as  a  private  individual.  Does  s.  27  do  more  than 
provide  a  short  cut  to  obtain  payment  of  money  for  which  the 
person  entitled  might  otherwise  sue  ?] 

[Paucbtt,  J.  The  garnishee  order  was  made  upon  Mr. 
Bennett,  the  Commissioner  for  Roads.  The  money  was  due  to 
the  plaintiff,  and  the  Government  appropriated  it,  and  handed  it 
to  Bennett  to  pay  the  plaintiff.] 

(1)  4  W.W.  &  A'B.  (L.)  216 ;  Vic.  Dig.  Col.  63. 

(2)  O.  L.  P.  Act,  1857  (20  Vic.  No.  inafter  called  the    garnishee)  to  the 

31),  s.  27: — It  shall  be  lawful  for  a  judgment  debtor,  shall  be  attached  to 

Judge,  upon  the  ex  parte  application  of  answer  the  judgment  debt,  and  by  the 

such  judgment  creditor,  either  before  same  or  any  subsequent  order  it  may 

or  after  such  oral  examination,  and  be  ordered  that  the  garnishee  shall 

upon  afBdavitby  himself  or  his  attorney,  appear    before    the    Judge,    or   sneh 

stating   that  judgment    has  been  re-  officer  of  the  Court  as  such  Judge  shall 

covered  and  that  it  is  still  unsatis-  appoint,  to  shew  cause  why  he  should 

fied,  and  to  what  amount,  and  that  any  not  pay    the  judgment  creditor  the 

other  person  is  indebted  to  the  judg-  debt  due  from  him  to  the  judgment 

ment  debtor  and  is  within  the  jurisdic-  debtor,  or  so  much  thereof  as  may  be 

tion,  to  order  that  all  debts  owing  or  sufficient  to  satisfy  the  judgment  debt 
accruing  from  such  third  person  (here- 

(3)  1  S.C.R.  55. 
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[The  Chibp  Justice.     Bat  Bennett  did  not  owe  any  money  to       i^^- 
the  plamti£E.]  Ck>iviroLLT 


I  contend  that  this  payment  by  the  Government  under  the 
garnishee  order  was  a  mere  voluntary  payment,  and  therefore 
can  be  no  answer  to  the  action. 

Salomons,  Q.C.  (0.  B.  Stephen  with  him),  for  the  defendant, 
shewed  cause.  The  plaintiff  had  a  valid  judgment  against  him 
by  a  Court  of  competent  jurisdiction ;  and  the  Government  in 
complying  with  the  garnishee  order  have  satisfied  that  judgment. 
Assuming  that  the  Court  had  no  jurisdiction  to  make  the 
garnishee  order,  the  mere  fact  of  payment  under  that  order  will 
profcect  the  garnishee,  otherwise  there  will  be  injustice.  It  is 
expressly  provided  by  s.  31  (4)  that  payment  made  under  a 
garnishee  order  shall  be  a  valid  discharge. 

[The  Chibf  Justice.  But  unless  the  Court  has  jurisdiction- 
first,  over  the  subject  matter,  and,  secondly,  over  the  person — is 
not  the  order  null  and  void  ?] 

The  plaintiff  having  a  cause  of  action  against  the  Government 
nnder  the  Claims  against  Government  Act  (39  Vic.  No.  38),  the 
Government,  having  paid  the  money  to  a  judgment  debtor  of  the 
plaintiff,  are  discharged  from  further  liability. 

[Faucbtt,  J.  The  Crown  may  submit  to  be  bound  by  any  Act 
of  Parliament.] 

How  can  this  Court,  which  yesterday  ordered  us  to  pay  the 
money  to  the  judgment  creditor,  to-day  order  us  to  pay  it  over 
again  to  the  plaintiff,  the  judgment  debtor.  In  Wood  v.  Dunn 
(5),  it  was  held  that  a  garnishee,  who  had  paid  money  to  a 
judgment  creditor  after  the  judgment  debtor  had  executed  a 
trust  deed  for  the  benefit  of  his  creditors  under  the  Bankruptcy 
Act  of  1861,  was  protected  from  liability  to  the  trustees  by  the 

(4)  20  Vic.  No.  81,  s.  81 : — Payment  bim  as  againBt  the  judgment  debtor  to 
nude  by,  or  execution  leried  upon,  the  the  amount  paid  or  levied,  although 
guniibee  under  any  such  proceeding  as  such  proceeding  may  be  set  aside  or  the 
•torssaid  shall  be  a  valid  discharge  to    judgment  reversed. 

(6)  L.T?.  2  Q.B.  73. 


V. 

Ltnb. 
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1887  payment  as  made  under  an  order  of  a  Coort  of  compeient 
CoNvoLLT  authority.  Ohannell,  B.,  delivering  the  judgment  of  the  Goart 
Ltnb.  ^^  ^^^  CB^e,  said  (at  page  81) :  "  It  will  be  necessary  to  examine 
the  cases  decided  as  to  the  effect  of  these  garnishee  orders,  and 
see  whether  we  find  anything  in  them  which  induces  us^  sitting 
in  a  Court  of  error^  to  decide  in  opposition  to  the  broad  principle 
of  protecting  honest  payments  made  under  competent  authority." 
So  here  we  were  bound  to  obey  the  order  of  the  Court. 

[The  Chibf  Justice.  Not  if  the  Court  had  no  jurisdiction  to 
make  the  order.] 

Ohannell,  B.,  also  refers  in  Wood  v.  Dunn  (5),  at  p.  80,  to  the 
principle  laid  down  by  Grose,  J.,  in  Allen  v.  Dundas  (6),  viz. : — 
''  That  the  law  will  never  compel  a  person  to  pay  a  sum  of  money 
a  second  time  which  he  had  paid  once  under  the  sanction  of  a 
Court  having  competent  jurisdiction.''  Courts  of  general 
jurisdiction  are  competent  to  make  such  orders  under  ordinary 
circumstances.  Jurisdiction  means  their  actual  jurisdiction ;  e^., 
the  jurisdiction  of  the  District  Court  up  to  200(. 

[The  Chibf  JasncE.  Then  it  comes  to  this^  that,  although 
the  Crown  is  not  bound  by  the  Common  Law  Procedure  Aei, 
nevertheless  the  Court  can  bind  the  Crown  by  it.] 

We  say  that  the  Crown  is  bound  by  that  Act.  The  word 
'^garnishee''  in  s.  30  means  the  person  made  a  garnishee  by  the 
Court.  S.  31  contemplates  the  very  fact  of  the  order  being 
wrongly  made. 

[Sib  G.  Inkes,  J.  Is  not  the  whole  purview  of  the  Claims 
against  Oovemment  Act  discussed  in  Bowman  v.  FameU  (7).] 

In  Allen  v.  Dundas  (6),  the  defendant  had  paid  money,  dne  io 
a  deceased  person,  to  an  executor  under  probate  granted  to  him 
of  a  will  which  turned  out  to  be  a  forgery ;  and  the  payment 
was  held  to  be  a  discharge. 

[The  Chief  Justice  :  If  the  Supreme  Court  of  Victoria  made 
an  order  against  the  Government  here,  and  the  Grovernment  paid 
the  money,  would  that  be  a  good  payment  f ] 

(6)  8  T.B.  136.  (7)  7  N.8.W.  L.B.  1. 


Ltns. 
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The  case  is  not  analogous.  1887. 

OONMOLLT 

[The  Chief  Justice  :  Sapposiog  the  Common  Law  Procedure         »• 
Act  does  not  bind  the  Government^  would  not  an  order  under 
that  Act  be  just  as  inefficacious  as  an  order  of  a  foreign  Court  ?] 

Yes ;  but  for  s.  31  (4).    A  Court  of  competent  jurisdiction  is  a 
Court  competent  to  make  such  order. 

Secondly,  apart  from  the  Act,  suppose  the  case  of  payment 
under  a  judgment  that  never  existed.     Suppose  the  Qourt  order 
A,  who  is  indebted  to  C,  to  pay  B.  the  amount  of  a  judgment 
debt  owing  by  C.  to  B.,  and  it  tunts  out  that  C.  never  owed  B. 
anything,  and  that  the  order  was  wrong,  would  A.  be  liable  to 
pay  C.  over  again,  after  having  paid  B.  under  an  order  of  the 
Court  ?     In  Otdverhouse  v.  Dickens  (8),  A.  having  signed  a  judg- 
ment against  B.  (a  solicitor)  obtained  a  garnishee  order  against  C, 
who  owed  B.  a  bill  of  costs.     C.  obtained  further  time  for  taxing 
the  bill  on  payment  into  Court  of  251.     Before  taxation,  B.  exe- 
cuted a  composition  deed,  and  gave  notice  to  C.  not  to  pay  the 
amount  of  the  bill  to  A.     On  application  by  C.  for  the  repay- 
ment to  him  out  of  Court  of  the  25Z.,  it  was  held  that  the  payment 
into  Court  was  within  s.  65  of  the  Common  Law  Procedwre  Act  of 
1854,  and  discharged  C.  as  against  B.,  and  that  A.  was  entitled 
to  the  25Z.     If  mdney  were  paid  to  a  person  not  a  judgment 
creditor,  the  garnishee  could  recover  the  money  as  money  had  and 
received  to  his  own  use.     That  is  the  only  possible  hardship  that 
could  arise.     The  Supreme  Court  being  a  Court  of  competent 
jurisdiction  to  make  such  orders  generally,  and  having  made  an 
order  in  this  case,  our  obedience  to  that  order  is  a  valid  discharge 
tt  to  an  ordinary  garnishee  under  s.  31. 

{KmxR.  Even  if  the  plea  is  good,  the  replication  can  stand. 
The  order  was  made  against  Bennett,  and  was  not  an  order 
against  the  Government.  The  plea  admits  that  the  order  is 
good.] 

We  say  that  whether  the  order  was  right  or  wrong,  our  com- 
pliance with  it  exonerates  us.     As  to  the  replication,  suppose 
(8)  L.B.  8  C.P.  297. 
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^^^'  Bennett  had  paid  the  plaintiff,  could  the  plaintiff  then  have  sued 
Connolly  the  Government  ?  Would  it  not  be  a  good  plea  that  the  plaintiff 
Ltns.  iiever  contracted  with  the  Government,  but  with  Bennett,  and 
that  Bennett  paid  him  ?  Assuming  that  the  order  against 
Bennett  was  a  nullity,  the  fact  of  payment  operates  as  a  valid 
discharge.  Is  the  liability  of  the  Government  to  be  revived 
because  they  have  chosen  to  waive  the  point  that  the  order  was 
irregular  f  In  Evans  v.  Stephen  (9),  where  the  question  was 
whether  the  defendant,  an  official  assignee,  had  properly  paid 
over  under  a  garnishee  order  certain  dividends  in  an  insolvent 
^  estate,  Faibcett,  J.  (at  p.  159),  said,  in  reference  to  s.  31  :  "It 
appears  to  me  that  by  that  payment  Stephen  was  discharged  as 
against  anyone  claiming  the  money.  ...  I  think  it  (s.  31) 
was  intended  to  be  a  substantial  protection  for  anyone  paying 
the  sum  specified  in  the  order.''  Again,  suppose  a  garnishee 
order  were  made  against  an  agent  by  mistake,  execution  could 
not  issue  against  the  principal. 

[Paucbtt,  J.     Suppose  the  principal  paid  money,  thinking  that 
it  was  due^  and  it  turned  out  that  it  was  not  owing  by  the  agent  f] 

He  could  succeed  on  a  plea  on  equitable  grounds. 

[The  Chibp  Justice.     Suppose  a  principal  pays  a  debt  where 
the  garnishee  order  is  against  his  agent  ?] 

Then  if  the  principal  were  sued  on  the  contract  made  by  the 
agent,  a  plea  of  payment  would  be  good. 

Knox,  in  reply.  The  assumption  that  s.  31  applies  to  the 
Crown  is  a  fallacy.  "  Such  garnishee  "  means  a  "  garnishee  " 
under  s.  27.  If  s.  27  does  not  apply  to  the  Crown,  s.  31  cannot. 
Why  is  protection  given  to  the  garnishee  ?  Because  he  is  com- 
pellable to  pay.  If  the  Crown  is  not  compellable,  the  reason  is 
gone,  and  it  becomes  a  voluntary  payment.  As  to  the  case  of 
Allen  V.  Dundaa  (6),  in  which  payment  was  made  under  probate, 
such  an  order  would  be  good  until  the  will  is  set  aside.  It  is  a 
wholly  different  case.  Here  the  Court  makes  an  order  without 
jurisdiction.  There  is  no  ground  on  which  it  can  be  said  that 
(9)  3  N.S.W.  L.R.  169. 
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file  payment  is  a  valid  payment.     The  Crown  is  not  bonnd  by  ^^^' 

the  Common  Law  Procedure  Act,  as  this  Court  has  held  in  Wilson  CJownolly 

V.  The  Minister  for  Works  (10),  and  Anderson  v.  Stuart  (11),  that  ltn«. 
a  discovery  order  cannot  be  made  against  the  Government. 

Cur,  adv.  vult. 

On  July  25th,  the  judgment  of  the  Court  was  delivered  by  July  26. 

The  Chief  Justice  : — The  defendant  in  this  case,  when  the 
suit  commenced,  was  the  Minister  for  Public  Works,  and  was 
nominated  as  a  defendant  under  the  Claim  against  the  Colonial 
Government  Act.  The  declaration  is  for  work  and  labour  per- 
formed by  the  plaintiff  for  the  Grovemment  at  their  request. 
The  third  plea  states  that  before  the  commencement  of  this  suit 
certain  persons  named  Dickson  had  recovered  a  judgment  against 
the  plaintiff  for  a  sum  exceeding  the  amount  of  the  plaintiff's 
claim  in  this  suit ;  that  on  the  13th  February,  1886,  the  Messrs. 
Dickson  had  obtained  an  order  from  one  of  the  Judges  of  this 
Court,  under  the  provisions  of  the  20th  Vic.  No.  31,  attaching 
the  debt  sued  for,  and  calling  upon  the  Government  to  shew 
cause  why  they  should  not  pay  the  Messrs.  Dickson  the  amount 
of  the  said  debt  then  accruing  due  from  the  Government  to  the 
plaintiff ;  that  on  the  20th  February,  1886,  the  said  Judge  by  a 
further  order  directed  the  said  debt  to  be  paid  by  the  Govern- 
ment to  the  Messrs.  Dickson,  and  that  in  default  execution 
might  issue  against  the  Government  for  the  same ;  and  that  these 
orders  were  served  upon  the  Government,  who  in  compliance 
therewith  paid  the  said  debt  to  the  Messrs.  Dickson,  whereby 
the  Government  were  discharged  from  all  liability  to  the  plaintiff 
in  respect  of  the  same.  This  plea  was  demurred  to  upon  the 
ground  that  the  garnishee  sections  of  the  Common  Law  Procedure 
Act  of  1857  do  not  extend  to  debts  due  by  the  Crown  or  by  the 
Grovemment  of  the  colony,  and  that  the  protection  afforded  by 
the  Slst  section  of  the  Common  Law  Procedure  Act  does  not 
extend  to  payment  under  an  order  made  without  jurisdiction. 
The  plaintiff  also  replied  to  the  effect  that  before  the  making  of 
the  order  one  W.  0.  Bennett  was  the  commissioner  duly  appointed 
mider  the  provisions  of  the  Main  Roads  Management  Act,  and  that 
(10)  1  WeeWy  Notes  (N.8.W.)  68      (11)  1  Weekly  Notes  (N.S.W.)  92 
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1887.  the  debt  sued  for  arose  out  of  a  contract  made  by  the  plaintiS 
Connolly  with  Bennett^  as  such  commissioner^  for  and  on  behalf  of  the 
Ltnb.  Government ;  that  by  the  order  of  the  13th  February,  Bennett 
The  C  J.  was  called  upon  to  show  cause  why  he  should  not  pay  to  the 
Messrs.  Dickson  the  amount  of  the  debt  sued  for — that  by  the 
order  of  the  20th  February  it  was  ordered  that  Bennett  should 
pay  to  the  Messrs.  Dickson  the  amount  of  the  said  debt  and  that, 
save  as  aforesaid,  the  Government  were  not  called  upon  to  show 
cause  or  to  pay  the  said  debt,  or  were  otherwise  a  party  to  such 
order.  The  defendant  demurred  to  this  replication  upon  the 
ground  that  the  orders  were  good  and  valid,  and  that  the 
QovemmoDt  and  Bennett  were  bound  to  obey  them  unless  re- 
versed, and  that  sach  orders  afforded  protection  to  the  Govern- 
ment and  Bennett.  It  appears,  then,  from  the  case  so  presented 
on  the  pleadings  that  Bennett,  as  Commissioner  for  Main  Roads, 
appointed,  we  presume,  under  the  provisions  of  the  21st  Vic.  No. 
8,  and  acting  for  the  Government,  entered'  into  a  contract  with 
the  plaintiff,  under  which  contract  certain  money  became  payable 
to  the  plaintiff,  and  which  money  was,  under  the  10th  section  of 
the  21st  Yic.  No.  8,  a  charge  on  the  Consolidated  Revenue.  It 
further  appears  that  the  Messrs.  Dickson,  having  obtained  a 
judgment  against  the  plaintiff,  had  applied  to  a  Judge  under  the 
27th  section  of  the  Oommon  Law  Procedure  Act  of  1857  for  an 
order  to  attach  money  in  the  hands  of  Bennett.  Now,  this 
order  could  only  be  granted  on  the  assumption  that  Bennett  was 
personally  indebted  to  the  plaintiff,  which  was  not  the  case ; 
and  therefore,  as  against  Bennett,  the  order  was  founded  in 
error — see  Oidley  v.  Lord  Palmeraton  (2  Brod.  and  Bing.  275). 
The  Government,  however,  treated  this  order  against  Bennett 
as  being  an  order  against  the  Crown;  and  the  Government, 
after  a  further  order  had  been  obtained  under  the  twenty-ninth 
section  of  the  Act,  and  which  also  was  founded  on  the  erroneous 
assumption  of  a  debt  being  due  by  Bennett,  made  the  payment 
to  the  Messrs.  Dickson  which  the  latter  had  taken  these  pro- 
ceedings to  obtain.  It  is  not  necessary  in  this  case  to  consider 
whether  the  sections  of  the  Oommon  Law  Procedure  Ad  of  1857 
relating  to  the  attachment  of  debts  apply  to  the  Crown,  and 
indeed  it  was  not  argued  that  they  did,  but  it  was  contended 
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diat  the  orders  in  question  were  in  effect  orders  against  ^^^' 
the  Crown^  tliat  the  Government  having  paid  the  amount  Connollt 
directed  to  be  paid  are  thereby  protected^  and  the  cases  of  Ltki. 
Alhn  V.  Dundaa  (8  Term  Reports  126)  and  Wood  v.  Dunn  (2  The  C.J. 
L.B.  Q.B.  73)^  were  relied  upon  to  establish  the  preposition  that 
the  law  will  never  compel  a  person  to  pay  a  sum  of  money  a 
second  time  which  he  had  previously  paid  under  the  sanction  of 
a  Court  having  competent  jurisdiction.  We  entertain  no  doubt 
that  the  law  as  laid  down  in  these  cases  is  correct^  but  it  is  quite 
mapplicable  here.  How  can  it  be  said  that  the  payment  made 
by  the  Government  was  one  made  under  the  sanction  of  a 
Court  r  The  Government  were  no  party  to  the  suit,  nor  were 
they  made  a  party  by  any  subsequent  proceedings,  and  there- 
fore the  payment  made  was  not  made  under  the  order  or  with  the 
sanction  of  any  Court.  The  Government  were  not  bound,  or 
indeed  entitled,  to  take  any  notice  of  these  orders,  and  the  pay- 
ment made  thereunder  was  just  as  much  a  voluntary  payment  as 
if  the  Messrs.  Dickson  had  been  paid  without  any  order  obtained. 
This  being  so,  we  are  of  opinion  that  the  Government  cannot 
shield  themselves  in  this  action  under  the  order  made  against 
Bennett,  and  that  the  payment  by  the  Government  of  the  sum 
due  to  the  plaintiff  was  a  voluntary  payment,  and  one  which 
cannot  be  relied  upon  as  a  defence  to  the  action.  For  these 
reasons  we  are  of  opinion  that  the  replication  demurred  to  is  a 
sufficient  answer  to  the  plea,  and  that  upon  this  record  judgment 
most  be  given  for  the  plaintiff. 

Judgment  for  plaintiff. 

Attorney  for  plaintiffs  :  /.  Dwyer. 
Attorney  for  defendant :   Williams j  C.S. 
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The  C.J. 

Faucett  J. 

and 

Innes  J. 


In  re  PASBT. 

Oroum  Lands  Act,  1884,  $s.  21  (ix.),  29, 64, 71  and  74^  Application  for  conditicfMl 
leaee^LeaeeKold  area^"  Alienated  land*'  int,74^"  AvaOohle"  land  in  «.  29 
— Conditional  eales  and  conditional  leases  on  same  footing. 

After  the  passing  of  the  Crown  Lands  Act  of  1884,  and  within  the  period 
prescribed  by  s.  54,  Parry,  a  conditional  purchaser  on  Pitt's  run,  applied  for  a 
conditional  lease  of  adjoining  land.  Pitt  had  lodged  hi?  application  for  a 
pastoral  lease  within  the  period  prescribed  by  s.  71.  The  notification  of  the 
division  of  the  run  was  gazetted  before  Parry's  application  for  a  conditioiuti 
lease  came  on  for  hearing  before  the  Local  Land  Board ;  and  the  land,  the 
subject  of  his  application,  was  situated  within  that  portion  of  Pitt's  pastoral 
holding  which  the  Minister  determined  should  be  the  pastoral  area.  The  Land 
Board  confirmed  Parry's  application. 

Held  (on  appeal  under  s.  140),  reversing  the  decision  of  the  Land  Board,  that 
the  mere  application  for  a  conditional  lease  confers  no  right  as  against  the 
pastoral  lessee ;  and  that  the  right  of  the  pastoral  leasee,  who  by  the  notifica- 
tion became  entitled  to  a  pastoral  lease  of  the  leasehold  area,  must  prevail. 

Meld,  also,  that  a  conditional  lease  being  an  inchoate  conditional  sale  (s.  50), 
a  notified  leasehold  area  is  exempt  from  conditional  lease  as  from  conditional 
sale  under  b.  21. 

By  s.  29,  "  if  upon  the  report  of  such  surveyor  it  shall  appear  that  the  land 
is  available,  then  the  Board  shall  confirm  the  application,  &c." 

Held,  that  the  word  "  available  "  refers  to  land  that  is  available  at  the  time  of 
the  inquiry  by  the  Land  Board,  does  not  relate  back  to  the  date  of  the 
application. 

Per  Cvriam,  The  words  "  alienated  land "  required  by  s.  74  to  be 
marked  on  the  plan  of  a  pastoral  holding,  are  not  synonymous  with  the 
expression  "  lands  granted  by  the  Crown  in  fee,"  and  must  be  taken  to  include 
land  held  under  pre-emptive  lease,  and  all  land  alienated  as  far  as  the  pastoral 
lessee  is  concerned. 

Special  case  stated  by  the  Minister  for  Lands  (Copeland); 
under  s.  140  of  the  Crown  Lands  Act  of  1884: — 1.  On  the  1st 
day  of  September^  1882^  Reuben  Parry  became  the  conditional 
purchaser  of  a  piece  of  land  of  the  area  of  640  acres,  situate  in 
the  parishes  of  Meroe  Giri  and  Jield^  central  division  of  the 
land  district  of  Moree.  2.  On  the  28th  February,  1885,  the 
said  Reuben  Parry,  being  still  the  owner  of  the  said  conditional 
purchase  and  residing  thereon,  applied  for  a  conditional  lease  of 
J  920  acres  under  the  54th  section  of  the  Crown  Lanis  Act  of 
1884,  in  virtue  of  his  said  conditional  purchase.  3.  The  said 
application  was  duly  made,  and  there  was  Crown  land  available 
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for  the  purposes  of  the  application.  4.  On  the  28th  October,  ^887. 
1885,  the  said  application  came  before  the  Local  Land  Board,  at  in  re 
Moree,  for  adjudication^  and  the  said  Board,  having  inquired 
into  the  matter  of  the  said  application,  confirmed  the  said 
application.  5.  Against  this  decision,  George  Matcham  Pitt^ 
jonior^  the  lessee  of  the  run,  appealed  to  the  Minister  for  Lands 
upon  the  following  grounds  : — "  That  it  was  proposed  to  grant 
the  said  conditional  lease  out  of  the  leasehold  area  of  the  said 
George  Matcham  Pitt,  junior,  which  was  duly  notified  in  the 
New  South  Wales  Government  Gazette  of  the  11th  July,  1885/* 
The  questions  desired  to  be  submitted  for  the  opinion  of  this 
Honorable  Court  are  :  1.  Whether  the  decision  of  the  said  Land 
Board  was  right  in  point  of  law.  2.  Whether  (as  the  said 
applicant  complied  with  the  provisions  of  s.  54  of  the  Act, 
by  lodging  his  application  for  a  conditional  lease  within  the 
period  of  90  days  prescribed  therein)  his  right  under  that  section 
(which  is  to  be  dealt  with  similarly  to  one  under  the  48th  section) 
18  not  preserved  until  such  application  is  disposed  of  by  the  Land 
Board.  3.  Whether  the  subsequent  division  of  the  run  can 
deprive  the  said  applicant  of  his  statutory  right  to  a  conditional 
lease  in  the  event  of  the  land  being  located  by  such  subsequent 
division  on  that  side  of  the  dividing  line  designated  the  leasehold 
area. 

E.  Barton,  for  the  appellant. 

Salomons,  Q.C.,  and  C.  B.  Stephen,  in  support  of  the  decision 
of  the  Land  Board. 

The  case  was  argued  first  on  Aug.  26th,  1886,  before  Sir 
James  Martin,  C.J.  and  Sir  George  Innes,  J.  Sir  J.  Martin, 
C.J.,  died  before  the  judgment  of  the  Court  was  prepared. 

The  case  came  on  for  argument  a  second  time,  on  Feb.  15th,     ^i,  \s. 
1887. 

Salomons,  Q.C.  (0.  B.  Stephen  with  him),  for  the  Crown, 
appeared  in  support  of  the  decision  of  the  Land  Board.  Parry, 
being  a  conditional  purchaser  under  the  old  Act,  had  to  make 
his  application  for  a  conditional  lease  within  90  days.  This  was 
done  on  the  28th  Feb.,  1885.     Pending  the   decision  of  the 
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^^^'  Board  on  that  application^  the  notification  of  the  division  of 
In  re  Pitt's  ran  was  published  in  the  Oazette  under  s.  76,  on  the  11th 
^^**^'  July,  1885.  The  Land  Board,  on  the  28th  October,  1885, 
confirmed  Parry's  application.  It  is  now  contended,  that  under 
8. 21,  subs.  III.,  the  land  was  not  open  to  selection,  and,  therefore, 
not  open  to  conditional  lease.  But  ss.  50  and  54  show  that  the 
two  tenures  are  distinct. 

[Sib  G.  Innbs,  J.  In  EdoU  y.  TearU  (1),  and  other  cases, 
^'  sale''  was  taken  as  interchangeable  with  lease.] 

The  application  being  made  within  the  90  days,  gave  the 
applicant  a  right  which  no  subsequent  act  of  the  pastoral  lessee 
can  take  away. 

[The  Chief  Justice.  Under  s.  74,  it  is  the  Minister  who 
determines  the  division  of  the  run.] 

Yes ,'  but  under  s.  71  the  dividing  line  must  be  drawn  by  the 
run  holder. 

[Faucbtt,  J.  The  question  is,  can  the  subsequent  division 
take  away  the  incipient  right  acquired  by  the  applicant  for  a 
conditional  lease  f] 

Under  the  old  Act,  the  selector  had  a  pre-emptive  right  to  a 
lease ;  and,  though  now  he  cannot  claim  a  lease  as  against  the 
Crown,  but  must  make  an  application  for  it  under  s.  54,  that 
section  gives  him  a  right  to  apply  on  the  fulfilment  of  certain 
conditions,  and  if  he  has  fulfilled  those  conditions,  he  acquires  a 
right  which  no  subsequent  division  can  avoid. 

[The  Chief  Justice.  Under  s.  74,  does  not  all  land  become 
leasehold  area,  that  is  not  marked  on  the  plan  as  alienated  ?] 

This  was  not  alienated  land,  and  could  not  be  marked  on  the 
plan. 

Barton,  for  Pitt,  the  pastoral  lessee.     The  question  is,  was  the 
(1)  7  N.S.W.  L.B.  374. 
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land  applied  for  Crown  land  at  the  time  of  the  division  of  the  1^87. 
ran  ?  If  it  was,  being  included  in  that  part  of  the  run  declared  l»  re 
by  the  Minister  to  be  the  leasehold  area,  the  runholder  is  entitled 
to  it.  The  land  must  be  ^'  available  "  (s.  29)  before  the  Board 
can  confirm  an  application  for  a  conditional  lease.  Here  the 
inquiry  took  place  after  the  division  of  the  run,  and,  therefore^ 
the  land  was  not ''  available.*'  Until  the  land  is  allotted  (s.  48) 
an  applicant  for  a  conditional  lease  has  no  title.  S.  26  contains 
no  provision  like  that  of  s.  13  of  25  Vic.  No.  1,  by  which,  on 
tendering  an  application  to  the  land  agent,  a  person  was  at  once 
declared  the  conditional  purchaser.  By  s.  28  of  the  Act  of 
1884,  all  applications  must  be  dealt  with  by  the  Board  ;  therefore, 
until  confirmed,  they  confer  no  title.  By  s.  29,  "  if  upon  the 
report  of  such  surveyor  it  shall  appear  that  the  land  is  'available,' 
then  the  Board  shall  confirm  the  application.''  When  ?  When 
the  Board  meet  to  allot  the  land  under  s.  48.  If  at  that  time 
the  land  is  in  the  leasehold  area  it  cannot  be  ''  available." 

[Fauoktt,  J.  It  amounts  to  this  :  Can  the  lessee  divide  the 
run  pending  such  an  application  ?] 

By  8.  75,  subs.  IV.,  in  the  case  of  small  runs  the  Minister 
niay  declare  the  whole  area  a  leasehold  area. 

SaloTnons,  Q.O.,  in  reply.  Lands  comprised  within  notified 
leasehold  areas,  being  expressly  exempted  from  conditional  sale 
by  8.  21,  cannot,  by  implication,  be  said  to  be  closed  to  the 
conditional  leaseholder.  A  conditional  sale  and  a  conditional 
lease  are  two  distinct  things.  By  s.  50,  a  conditional  lease  can 
he  turned  into  a  conditional  sale. 

[The  Chief  Justice.  In  s.  21,  subs.  IX.,  they  are  classed 
together.] 

[Paucett,  J.  If  the  Act  is  designed  to  keep  pastoral 
leasehold  areas  free  from  invasion,  your  interpretation  would 
nullify  one  of  the  main  intentions  of  the  Legislature.] 

The  Court  cannot,  on  the  ground  of  public  policy,  include 
conditional  leases  with  conditional  sales  when  the  Act  expressly 
K.8.W.fi.,  VoL  VIIL,  Law.  » 
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^^^*       diBtingoisIies   between   them.      The   time    when   the   knd  is 
In  re       available  is  when  the  application  is  made.    During  the  whole  90 
^^^^*      days  the  land  is  open ;  the  applicant  having  acquired  an  inchoate 
right  on  making  his  application. 

[The  Chief  Josticb.  Section  74  seems  to  me  to  show  that  all 
land  not  marked  on  the  plan  as  alienated  must  become  part  of 
the  leasehold  area.  The  object  of  that  section  is  that  the 
Minister  may  know  what  land  is  available  for  the  leasehold 
area.] 

Our.  adv,  vnU. 

July  26.         On  July  25,  the  judgment  of  the  Court  was  delivered  by 

The  Chiei*  Justice.  This  is  a  case  submitted  to  the 
Court  by  the  Minister  for  Lands  under  the  provision  of  the 
140th  section  of  the  Orown  Lands  Act  of  1884,  and  it  raises  a 
point  of  considerable  importance.  It  appears  that  Mr.  Parry, 
the  applicant  for  the  conditional  lease,  became  the  conditional 
purchaser  of  certain  land  on  September  1,  1882,  and,  therefore, 
under  the  law  in  force  before  the  passing  of  the  Act  now  under 
consideration.  After  the  passing  of  the  Act  of  1884,  and 
within  the  period  prescribed  by  the  54th  section,  Mr.  Parry 
lodged  with  the  land  agent  an  application  for  a  conditional  lease 
adjoining,  and  in  right  of  his  conditional  purchase.  On  October 
28th,  1885,  this  application  came  before  the  Land  Board  for  their 
consideration  under  the  provision  of  the  29th  section  of  the  Act, 
and  it  was  thereupon  confirmed.  In  the  meantime  Mr.  Pitt,  who 
was  the  leaseholder  of  the  run  upon  which  the  conditional 
purchase  was  situated,  duly  complied  with  the  requirements  of 
the  71st  section  of  the  Act,  and  the  Minister  under  the  powers 
of  the  74th  section  duly  notified  to  Mr.  Pitt  which  part  of  his 
run  or  pastoral  holding  was  to  be  the  pastoral  lease,  and  a 
notification  of  the  division  of  the  run  was  on  July  11,  1885^ 
notified  in  the  Gazette,  It  appeared  that  the  conditional  lease 
applied  for  was  on  that  portion  of  the  pastoral  holding  which 
the  Minister  determined  should  be  the  pastoral  lease.  It  will  be 
seen,  therefore,  that  Mr.  Pitt  became  entitled  to  a  pastoral 
lease  before  the  application  of  Mr.  Parry  for  a  conditional  lease 
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came  on  for  consideration  before  the  Land  Board.  Mr.  Pitt  lias  1887. 
appealed  from  the  decision  of  the  Land  Board  of  October  28th,  iSTw 
1885^  and  the  Minister  has  stated  this  special  case  for  the  ^^^^ 
apinion  of  the  Court.  This  state  of  facts  gives  rise  to  the 
following  questions  :-^Fip8t :  Did  Mr.  Parry  obtain  any  right  to 
the  land  by  virtue  of  his  application  for  a  conditional  lease; 
and  if  ao^  was  this  right  of  such  a  nature  that  the  land  could 
not  subsequently  be  included  within  a  pastoral  lease  ?  Second  : 
Are  pastoral  leases  subject  to  have  conditional  leases  taken  there- 
oat  at  any  time;  or  are  the  lands  included  in  such  leases  as 
exempt  from  being  conditionally  leased  as  they  are  from  being 
conditionally  purchased  f 

First :  By  the  71st  section  the  mnholder  is  to  furnish  with 
his  aj^Iication  to  the  Minister  for  a  pastoral  lease  a  plan  of  his 
pastoral  holding  showings  amongst  other  things^  all  land  held  or 
oocnpied  by  him  under  any  tenure  other  than  pastoral  lease^  and 
by  the  74th  section  the  Minister  is  to  ^'  cause  to  be  marked  upon 
BQch  plan  all  portions  of  alienated  land   not  already  shown 
thereon ;"  after  doing  which  he  is  to  notify  to  the  mnholder 
which  part  of  the  run  is  to  be  the  pastoral  lease.    It  appears  to 
OB  that  the  object  of  doing  this  is  to  define  clearly  what  is  the 
land  which  is  to  come  under  the  pastoral  lease^  so  that  the 
pastoral  lessee  may  know  of  what  land  it  is  he  is  to  remain  in 
nndisturbed  possession.     The  words  '^ alienated  land"  in  the 
74<h  section  are  not^  in  our  opinion^  synonymous  with  ''lands 
granted  by  the    Crown  in  fee^"  but  mean    something    more 
sztonsive,  and  will^  for  instance^  include  lands  held  under  pre- 
emptive lease  at  the  time  of  the  passing  of  the  Act ;  such  lands^ 
although  not  alienated  in  fee  from  the  Crown,  are  alienated  so 
hr  as  the  pastoral  lessee  is  concerned,  and  should,  therefore,  be 
shown  upon  the  plan  in  question,  as  should  also  all  other  land 
which  the   Crown  are  not  then  in  position   to  place  in  the 
immediate  possession  of  the  pastoral  lessee.     Now  it  is  quite 
clear  that  the  land  for  which  Parry  applied  could  not  be  marked 
upon  the  plan  of  this  run  as  alienated  land,  there  being  at  the 
time  no  lease  or  even  a  promise  of  a  lease  then  existing — ^nothing 
hot  an  application  which  might  or  might  not  be  confirmed. 
Agaiuj  by  section  54^  a  conditional  purohaser  under  any  of  the 
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^^y-  repealed  Acts  has  90  days  within  which  to  apply  for  a  conditional 
In  re  lease.  By  section  71^  the  runholder  has  120  days  within  which 
to  lodge  his  written  application  for  a  pastoral  lease.  If  each 
has  an  inchoate  rights  why  should  the  runholder  who  exercises 
his  right  within  the  prescribed  time  be  in  a  worse  position  than 
the  conditional  purchaser,  who  also  merely  exercises  his  right 
within  the  prescribed  time  ?  We  are,  therefore,  of  opinion  as 
between  these  two  classes  of  lessees,  the  pastoral  and  the 
conditional,  that  the  mere  application  for  a  conditional  lease 
confers  no  right  as  against  the  pastoral  lessee,  and  that  the  right 
of  the  pastoral  lessee,  who  by  the  notification  became  entitled  to 
a  pastoral  lease  of  the  leasehold  area,  must  prevail.  An 
argument  has  been  founded  upon  the  word  ''available''  in  the 
29th  section,  and  it  is  contended  that  if  the  land  was  available 
at  the  date  of  application  the  confirmation  of  the  Land  Board 
relates  back  to  the  date  of  application.  We  are  of  opinion  that 
this  argument  cannot  prevail.  The  word  ''available"  in  this 
section  refers  to  what  may  appear  to  the  Board  when  considering 
the  surveyor's  report,  and  if  the  land  appear  to  be  then  available 
confirmation  is  to  be  made,  but  not  otherwise. 

The  second  ground  of  contention  is  that  the  2lBt  section  of 
the  Act,  which  exempts  leasehold  areas  notified  under  the 
provisions  of  Part  IV.  of  the  Act  from  conditional  sale,  does  not 
exempt  them  from  conditional  lease,  and  therefore  such  lands 
are  open  to  be  conditionally  leased  at  any  time.  It  is,  therefore, 
necessary  to  consider  what  a  conditional  lease  really  is.  The 
50th  section  of  the  Act  provides  that,  on  the  expiration  of  five 
years  from  the  date  of  the  confirmation  of  an  application  for  a 
conditional  lease,  upon  the  fulfilling  of  the  conditions,  the 
conditional  purchaser  shall  have  the  right  of  conditionally 
purchasing  the  land  held  under  conditional  lease.  It  appears  to 
us,  therefore,  that  a  conditional  lease  is  in  its  very  inception  an 
inchoate  conditional  sale,  and  that  lands  which  are  exempt  from 
conditional  sale  must  be  equally  exempt  from  conditional  lease. 
It  will  be  observed  also  that  the  last  proviso  to  sub-clause  9  of 
section  21  places  conditional  sales  and  conditional  leases  upon 
the  same  footing.  We  are  of  opinion,  therefore — ^first,  that  the 
decision  of  the  Land  Board  was  wrong  in  point  of  law ;  second 
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and  third,  ihst  a  mere  application  for  a  conditional  lease^  which  ^^7* 
has  not  been  confirmed  at  the  date  of  the  notification  of  the  in  re 
pastoral  lease  in  the  Gazette  confers  no  right  as  against  the 
pastoral  lessee. 

Appeal  allowed.     Cost  to  be  paid  by  the  Crown. 

Attorney  for  appellants :  0,  B.  Pitt. 

[Note.    The  Chief  JuBtioe>  having  been  consulted  by  the  Prothonotary  as  to 
Um  order  for  costs,  directed  that  the  matter  should  be  mentioned  again  in  Court.] 


Mt  LETHBRIDGE  v.  MITCHELL.  May  2^1, 

BmI  Property  Acl  (41  Vic.  No,  18), «.  4 — Caveat — Directing  issues— Discretion  of  ^ 

Court — Former  actions  of  ejectment. 
In  1809«  John  and  George  Lethbridge  applied  to  bring  certain  lands  nnder  ^^®  ^'*'^- 
the  Seal  Property  Ad,  alleging  a  title  by  possession  for  more  than  26  years,  j^aucett  J. 
Before  this,  one  49.-  had  applied  to  bring  the  same  land  under  the  Act,  setting 
up  a  documentary  title,  which  was  rejected  by  the  examiners  of  titles.  In  1876, 
8.  conyeyed  the  land  to  M.  (the  present  caveator),  who  brought  ejectment.  The 
defendants  in  that  action  (the  present  applicants)  admitted  M.'s  prim'%  facie 
documentary  title,  but  proved  in  themselves,  as  against  such  documentary  title, 
1  poatesBory  title  to  the  satisfaction  of  the  jury,  and  obtained  a  verdict.  A  rule 
to  set  aside  that  verdict  having  been  refused,  M.,  in  1878,  began  a  fresh  action 
of  ejectment,  whidi  he  discontinued  in  the  following  year,  whereupon  the  appli- 
cants signed  judgment.  They  subsequently  renewed  their  application  for  a 
ontiiicate  of  title,  and  their  title  having  been  passed,  and  the  application  adver- 
tM,  H.,  on  March  25th,  1887,  lodged  his  caveat,  and  on  May  26th  filed  his 
CMC,  asking  to  have  an  issue  directed  to  determine  whether  the  applicants  were 
entitled  to  the  land  by  possession  as  claimed  by  them. 

field  (on  motion  for  an  order  for  the  withdrawal  of  the  caveat) ,  that  the  caveat 
nmst  be  withdrawn,  on  the  ground  that  the  caveator  would^  under  the  circum- 
■tsnoes,  be  restrained  in  Equity  from  trying  the  issue  if  directed. 

Beld,  alto,  that  s.  4  is  not  mandatory  upon  the  Court  to  send  any  issue,  that 
inty  he  raised,  for  trial ;  but  that  it  is  for  the  Court  to  say  in  each  case  whether 
there  are  facts  bond  fide  in  contest  between  the  parties. 

Motion  on  notice  for  an  order  directing  the  withdrawal  of  a 
caveat  lodged  by  Mitchell  against  an  application  by  John  and 
George  Lethbridge  to  bring  certain  lands  under  the  Real  Pro- 
perty  Act. 

Donovanj  for  the  applicants^  in  support  of  the  motion,  stated 
the  facte,  which  sofBlciently  appear  from  the  head-note  and  the 
judgment. 
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1887.  (J.  Knox,  for  the  cayeator.     The  verdict  in  the  former  case  does 

Re         not  operate  as  an  estoppel. 
Lbthbbidgb 

V, 

MiTCHBLL.       [Faucstt^  J.    Is  not  that  so  now  that  ejectment  is  brought  by 
the  plaintiff  himself^  and  not  by  a  feigned  issue  ?] 

[The  Chief  Justice.  In  Doe  d.  Strode  v.  Beaton  {I),  Lord 
Abinger,  C.B.^  said  :  ''A  judgment  in  ejectment  is  not  conclusiye 
evidence^  because  a  party  may  have  a  title  to  possession^  and  to 
grant  a  lease  at  one  time  and  not  at  another ;  but  it  is  dearly 
admissible  in  evidence.'*] 

Here  the  fact  that  the  applicants  have  acquired  a  title  by  pos- 
session is  asserted  by  them  and  denied  by  us. 

[Faucrtt^  J.  It  is  a  monstrous  doctrine  that  when  a  defen- 
dant^ who  has  succeeded  twice  in  ejectment  against  a  plaintiff, 
comes  in  to  get  his  title,  the  former  plaintiff  should  be  allowed  to 
come  in  after  nine  years,  and  have  the  issue  tried  over  again.] 

The  Oommon  Law  Procedure  Act  protects  the  defendant.  The 
plaintiff  must  pay  the  costs  of  the  former  actions.  The  verdict 
establishes  nothing  as  to  the  defendant's  title ;  but  merely  that 
the  plaintiff  was  not  entitled  to  possession.  The  defendant's 
title  was  not  in  issue  at  all.  The  question  was  merely  whether 
the  plaintiff's  title  was  established.  We  are  not  estopped ;  and 
the  Court  is  bound,  under  s.  4  of  41  Yic.  No.  18,  to  direct  the 
issue  to  be  tried.  Evidence  may  be  forthcoming  which  was 
not  procurable  at  the  former  trial. 

Donovan.  It  is  for  the  Court  to  determine  whether  there  is 
bond  fide  anything  really  in  issue. 

[The  Chief  Justice.  There  is  jurisdiction  in  Equity  to  quiet 
a  title  when  a  second  action  is  brought.] 

In  1869,  we  swore  to  25  years'  possession,  and  the  jury  found 
a  verdict  in  our  favour.  The  meaning  and  intention  of  s.  4  is 
that  the  Court  shall  decide  whether  there  is  bona  fides.    In  Be 

(1)  2  C.  N.  &  S.  728. 
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Bouat  (2),  the  cayeaior  wae  not  allowed  to  impugn  generally  the  l®87. 
applicant's  documentary  title,  which  had  been  passed  by  the  Be 
examiners,  and  was  limited  to  a  specific  traverse  of  particular 
docaments.  So,  in  this  case,  the  applicants'  title  having  been  Mitchbll. 
established  by  the  verdict  of  a  jory  as  between  the  present  parties, 
the  caveator  should  not  be  allowed  in  a  general  way  to  dispute 
the  applicants'  title  so  established.  To  show  the  futility  of  any 
farther  trial  on  that  same  question  of  possession,  it  is  obvious 
that  it  would  be  easier  now  to  establish  our  possessory  title,  as 
instead  of  going  back  20  years  from  1869,  we  should  only  have 
to  go  back  20  years  from  the  present  time.  The  object  of  the 
Act  is  to  give  indefeasible  titles.  The  second  action  by  the 
caveator  was  discontinued.  To  try  this  issue  again  would  only 
be  a  waste  of  time.  Besides,  it  is  clearly  a  case  in  which  a  Court 
of  Equity  could  interfere,  under  the  circumstances,  to  put  a  stop 
to  farther  litigation  on  the  question  of  title  between  the  parties. 

[The  Chief  Justice.  I  feel  that  difficulty.  If  the  Court  is 
bound  to  allow  this  issue  as  to  possession  to  be  again  raised  you 
could  go  into  Equity  to  restrain  the  caveator  from  further  dis- 
puting your  title.] 

Knox.  If  the  Court  will  settle  the  issue,  I  will  take  the  risk 
of  getting  it  stopped  in  Equity. 

[The  Chief  Justice.  But  if  the  Equity  Court  has  that  power, 
ought  we  to  direct  the  issue  ?  I  cannot  dictate  to  the  Primary 
Judge,  but  I  may  express  my  opinion  that  he  ought  to  stay 
these  proceedings  at  once.  Are  our  hands  so  tied  that  we 
must  make  a  formal  order  here,  and  so  send  the  parties 
into  Equity  to  get  their  rights  ?  It  seems  to  be  clearly  a 
case  in  which  a  bill  of  peace  would  be  entertained.  In 
Bevonsher  v.  Newenham  (3),  Lord  Bedeadale^  Lord  Chancellor 
of  Ireland,  said :  "  Wherever  one  person  claims  title  against 
another,  who  is  in  possession,  and  the  enjoyment  by  that  person 
ia  disturbed,  and  he  is  put  into  a  situation  where  he  cannot 
have  that  enjoyment  as  he  ought  in  conscience  to  have  it,  there 
are  cases  where,  for  the  purpose  of  quieting  the  possession,  a  suit 
(2)  2  K.S.W.  L.B.  299.  (8)  2  Sch.  &  Lefroy,  at  p.  206. 
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^^"^^        is  entertained.     For   example,   where   several  ejectments  liave 

Se        been  brought  in  succession,  and  a  bill  is  filed  to  qaiet  tke  pos- 

0^  session,  and  prevent  perpetuity  of  suits,  upon  which  the  Court 

MiTCHBLL,   ^ja^jj  decree  a  perpetual  injunction,  such  a  bill  will  be  entertained." 

We  will  consider  whether  we  are  compelled  under  the  Act  to 

order  this  issue.] 

The  arguments  were  heard  on  May  27th. 

July  25.         On  July  25th,  the  judgment  of  the  Court  was  delivered  by 

The  Chief  Justice.  In  this  case  the  Court  was  moved  by  Dr. 
Donovan,  on  behalf  of  the  applicants,  for  an  order  directing  the 
caveator  to  withdraw  his  caveat.  Tbe  matter  came  on  for  hear- 
ing before  his  Honour  Mr.  Justice  Faucett  and  me  on  the  27th 
of  May  last,  and  as  the  counsel  for  the  caveator  insisted  that,  the 
caveator  having,  in  obedience  to  an  order  of  the  Court,  stated  his 
case,  the  Court  had  no  jurisdiction  to  make  the  order  asked  for, 
but  must  direct  an  issue  to  be  tried  by  a  jury — we  reserved  our 
judgment  for  the  purpose  of  considering  whether  such  a  proposi- 
tion could  be  sustained. 

The  facts  appear  to  be  as  follows  : — About  18  years  ago,  that 
that  is  to  say  on  the  16th  September,  1869,  the  applicants  lodged 
their  application  to  bring  two  blocks  of  land  of  640  acres  each, 
being  the  land  in  question,  under  the  provisions  of  the  Real 
Property  Act,  at  that  time  alleging  a  title  by  possession  of  25 
years  and  upwards.  Before  this  application  was  made,  one 
Thomas  Ware  Smart  had  also  applied  to  bring  the  same  land 
under  the  Act,  setting  up  a  documentary  title  commencing  with 
grants  from  the  Crown  to  one  Samuel  Terry  Hughes.  The 
Examiners  of  Titles  reported  against  Smart's  title,  and  the 
•  commissioners  thereupon  rejected  it.  Against  their  decision 
Smart  did  not  appeal,  but  on  the  14th  of  July,  1876,  he  executed 
a  conveyance  of  these  two  blocks  of  land  to  the  caveator.  The 
caveator  soon  afterwards,  relying  upon  the  documentary  title 
thus  acquired,  commenced  an  action  of  ejectment  against  the 
applicants,  which  action  was  tried  in  Sydney  before  the  late 
Chief  Justice,  Sir  James  Martin,  on  the  16th  and  17th  days  of 
May,  1878,  when  the  applicants,  having  set  up  and  established 
to  the  satisfaction  of  the  jury  their  possessory  title,  obtained  a 
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verdict.     The  caveator  thereupon  applied  to  the  Full  Court  for  a        1^87. 
rale  nisi  to  set  aside  this  verdict,  and  this  rule  was  on  the  8th  of  He 

3xme,  1878,  refused.  The  judgment  of  the  Court  on  the  argu- 
ment for  this  rule  nisi  will  be  found  reported  in  the  1  S.O.E.  Mitchbll. 
N.S.,  page  62.  In  the  same  month  the  caveator  commenced  a  ^^®  ^'^' 
fresh  action  of  ejectment.  The  applicants  appeared,  and  the 
case  was  set  down  for  trial,  but  in  November,  1879,  the  caveator 
served  notice  of  discontinuance,  whereupon  the  applicants  signed 
jqdgment  against  the  caveator,  this  being  the  second  judgment 
thej  had  obtained  against  him  in  regard  to  these  lands.  During 
these  proceedings,  the  matter  was  in  abeyance,  but  after  the 
second  judgment  the  applicants  renewed  their  application,  the 
examiners  approved  of  their  title,  and  the  commissioners  passed 
the  same.  The  usual  advertisements  were  then  issued,  and  the 
caveator  on  the  25th  of  last  March  lodged  his  caveat.  It  then 
became  necessary,  under  the  provisions  of  the  41st  Vic.  No. 
18,  section  4,  for  the  applicants  to  state  their  case,  which  was 
filed  on  the  6th  of  May,  and  on  the  10th  of  May  an  order  was 
obtained  that  the  caveator  should  file  his  case,  which  he  did  on 
the  26th  May,  and  by  this  case  he  asks  to  have  an  issue  tried  to 
determine  whether  the- applicants  are  entitled  to  the  lands  or  any 
part  thereof  by  possession  as  claimed  by  them.  This  being  the 
caveator's  only  contention,  the  present  motion  has  been  made, 
and  has  been  resisted,  as  above  stated.  We  are  of  opinion  that 
the  caveator  should  not  be  permitted  to  again  litigate  this  matter, 
and  that  the  caveat  should  be  withdrawn.  Mr.  Knox,  for  the 
caveator,  relied  upon  the  words  of  the  4th  section  of  the  4l8t 
Vic.  No.  18,  following  the  provision  in  that  section  for  the 
caveator  stating  his  case ;  these  words  are  : — ^'  And  the  Court 
shall  thereupon  direct  an  issue  or  issues  to  be  tried  by  a  jury  as 
to  any  fact -or  facts,  or  should  no  fact  be  in  contest,  may  decide 
the  matter  upon  the  case  stated,  and  for  the  purposes  aforesaid 
may  make  all  such  orders  as  the  Court  shall  think  fit,''  and  con- 
tended that  this  provision  is  mandatory  upon  the  Court,  that 
should  the  caveator  by  his  case  raise  an  issue,  no  matter  of  what 
nature,  the  Court  is  thereby  rendered  powerless,  and  must  send 
this  issue  for  trial.  We  are  decidedly  of  opinion  that  this  is  not 
so,  and  that  it  is  in  each  case  for  the.  Court  to  decide  whether 
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^^'^-  the  case  states  any  facts  which  are  bona  fide  in  contest  between 
Be  the  parties.  If  the  Conrt  find  there  are  no  such  facts,  the  Gooii 
^^  mnst  then  decide  the  matter  npon  the  case  stated.  Take  the 
MiTCHBLL.  present  case  as  an  example.  See  how  fntile  it  wonld  be  for  this 
The  C.J.  QQjj^Yt  to  make  an  order  sending  the  suggested  issne  for  trial  If 
the  Conrt  did  so,  the  applicants,  if  well  advised,  wonld  most  pro- 
perly therenpon  institute  a  suit  in  equity  in  the  nature  of  a  bill 
of  peace  (see  2nd  Story  Eq.  Jur.,  section  859),  praying  for  an 
injunction  to  restrain  the  caveator  trying  any  such  issue,  and 
further  praying  that  the  caveator  be  directed  to  remove  his 
caveat,  and  in  such  a  suit  in  our  opinion  the  applicants  would  be 
entitled  to  full  relief,  inasmuch  as  the  applicants  have  been  in 
possession  of  the  land  for  a  period  of  over  40  years,  and  the 
caveator  has  twice  brought  actions  of  ejectment  against  them^ 
which  resulted  in  judgments  passing  for  the  applicants.  If  ever 
there  was  a  case  where  a  Court  of  Equity  ought,  in  our  opinion, 
to  interfere  and  grant  a  perpetual  injunction  to  quiet  the  pos- 
session of  the  applicant  and  to  suppress  future  litigation  of  their 
right,  this  is  just  the  case,  and  yet  it  is  contended  that  this  Court 
must  go  through  the  farce  of  stating  an  issue  as  to  the  applicants' 
possession,  which  issue  the  caveator  ought  to  be  forthwith 
restrained  from  trying.  We  are  of  opinion  that  the  hands  of  the 
Court  are  not  tied  in  the  way  suggested,  and  that,  as  before 
stated,  it  is  for  the  Court  to  say  in  each  case  whether  there  are 
^ts  bona  fide  in  contest  between  the  parties ;  if  the  Court  find 
there  are  such  facts,  they  must  be  sent  for  trial  before  a  jury. 
In  this  case  we  are  of  opinion  that  there  are  no  such  facts  in 
contest,  and  we,  therefore,  in  accordance  with  the  provisions  of 
the  Act,  decide  the  matter  upon  the  case  stated,  and  direct  that 
the  caveat  be  forthwith  withdrawn.  The  caveator  must  pay  the 
cost  of  all  proceedings  since  the  filing  of  his  caveat. 

Order:  Oaveat  to  be  withdrawn 
forthwith ;  caveator  to  pay  all 
coats  from  filing  of  caveat. 

Attorneys  for  applicants :  Want,  Johnson  ^  Oo. 
Attorneys  for  caveator :  Spain  Sf  Moore. 
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hit  net  unreaeonahle  and  vnjuet — Improper  admiseion  of  evidence — Inde-  March  2,  8. 
pendent  evidence  to  wnpport  verdict— Practice— Memorandtm—Signature  </      *^^y  ^- 


The  C.J. 

Atthongh  the  opinion  of  a  Judge  who  tries  a  case  is  by  no  means  conclnfliTe«    FauceU  J. 
fet  in  detennining  whether  a  Terdict  is  against  endence  his  opinion  most  be      j^^n^  j. 
taken  into  serions  consideration,  and  should  form  one  of  the  elements  upon  which 
the  Coort  is  to  base  its  determination. 

It  is  not  sniBeient  for  the  Court  to  say  that  on  the  OTidenoe  appearing  on  the 
Judge's  notes,  they  would  have  come  to  a  different  conclusion  j  nor  is  it  sufficient 
that  the  Court  may  think  the  verdict  eminently  unsatisfactory.  In  order  to  set 
■side  a  rerdiot  as  being  against  eyidenoe,  such  verdict  must  be  not  only 
msatis&otoiy,  but  unreasonable  and  unjust,  and  such  as  reasonable  men  ought 
not  to  have  found. 

The  Court  does  not  exercise  the  function  of  a  mere  appeal  from  a  jury ;  and  it 
is  not  the  duty  of  the  Court  to  go  over  the  same  ground  as  the  jury,  and  reverse 
their  decision,  merely  because  it  arrives  at  an  opposite  conclusion. 

A  new  tfial  will  not  be  granted  on  the  ground  of  the  erroneous  reception  of 
eridenee,  if  such  evidence  is  not  material,  nor  if,  though  it  be  material,  there  is, 
adependently  of  it,  evidence  to  support  the  verdict.  Gordon  v.  The  Bank  of 
ifew  8eath  Walee  (7  N.S.W.  L.S.  122)  followed. 

The  filed  memorandum  for  new  trial  need  not  be  signed  by  counsel,  who,  by 
signing  the  draft,  authorises  the  attorney  to  copy  his  signature. 

Nsw  TSiAL  MOTION.  Action  against  a  medical  man  for  alleged 
negligence  in  not  making  a  proper  examination  of  an  injury 
leceiyed  by  the  plaintiff^  a  brickmaker^  to  the  shoulder  joint ; 
for  not  discoyering  that  it  was  a  recent  dislocation ;  and  for  not 
reducing  this  dislocation. 

The  trial  took  place  before  Windeyer,  J.,  and  a  special  jury  of 
12,  on  the  25th,  26th,  29th,  and  30th  days  of  March,  1886. 
Verdict  (by  a  majority)  for  the  plaintiff :  600L  damages. 

The  evidence  sufficiently  appears,  for  the  purposes  of  this 
report,  from  the  judgment. 

On  May  8rd,  1886,  a  rule  nisi  was  granted  (Sir  J.  Martin,  0.  J., 
and  Sir  &•  Innea,  J.,  Windeyer,  J.,  dissenting)  on  the  grounds  : 
1.  That  the  verdict  was  against  the  evidence  and  the  weight  of 
evidence.  2.  That  his  Honour  the  learned  Judge  erroneously 
admitted  in  evidence  conversations  between-  the  wife  of  the 
plaintiff  and  one  Rosenthal  (a  chemist  employed  as  an  assistant 
by  the  defendant),  in  the  absence  of  the  defendant. 
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1887.  The  rule  was  refused  on  the  other  gronnda  in  the  memo. 

Cboss       randum^  one  of  which  was  that  his  Honoar  should  hare  received 
GooDB.      *^®  evidence  of  Joseph  Palmer  Abbott,  which  was  tendered  by 
the  defendant  before  the  conclusion  of  the  case  (a). 

Wise  for  the  plaintiff  (respondent)  took  the  preliminary 
objection  that  the  memorandum  filed  was  not  signed  by  counsel, 
as  required  by  Rule  5  of  19th  August,  1861.  He  cited  Wakely 
V.  Quinn  (1),  and  Sempill  v.  Campbell  (2). 

The  Court,  without  calling  upon  counsel  for  the  defendant, 
overruled  the  objection,  on  the  ground  that  counsel,  by  signing 
the  draft  memorandum,  authorised  the  placing  of  his  signature 
on  the  copy  filed  (3). 

Salomons,  Q.C.,  0,  B.  Simpson,  Q.O.,  and  Pring,  for  the 
defendant  in  support  of  the  rule.  The  verdict  was  one  that  no 
jury  of  reasonable  men  ought  to  have  found :  The  Metropolitan 
Railway  Co.  v.  Wright  (4).  As  to  the  evidence,  apart  from  the 
plaintiff^s  own  admissions  (according  to  the  defendant)  that  it 
was  an  old  dislocation,  the  fact  that  the  glenoid  cavity  was  partly 
filled  up  so  as  to  prevent  reduction,  even  under  the  pulleys,  was 
conclusive  evidence  (as  testified  by  Dr.  MacLaurin,  Dr.  Creed, 
and  others,  who  gave  evidence  for  the  defendant)  that  the  dislo- 
cation was  an  old  one ;  and  it  was  agreed  that  the  only  question 
submitted  to  the  jury  was  whether  the  dislocation  was  old  or 
recent.  The  fact  that  the  plaintiff  had  passed  the  medical 
examination  for  the  militia,  and  had  been  in  other  employment 
which  necessitated  a  free  use  of  the  upward  movement  of  the 
arm,  was  not  inconsistent  with  the  existence  of  an  old  injury. 

In  the  course  of  the  arguments  Astley  Cooper* s  "  Surgery," 
Erichsen's  "  Science  and  Art  of  Surgery,'^  and  Pickering's 
^'  Fractures  and  Dislocations  "  were  referred  to. 

(a)  This  evidence  was  tendered  after  dislocation  of  the  hamenis,  remaining 

the  close  of  the  defendant's  case^  and  unreduced,  might  have  perfectly  free 

after   evidence    had    been    called   in  use  of  his  arm)  having  been  by  consent 

reply :  and  was  objected  to.    The  gist  handed  up  in  writing  to  his  Hononr, 

of  the  evidence  (to  show  that  a  person  it  was  held  to  be  inadmissible, 
who  in  early  life  had  a  sub-coracoid 

(1)  2  W.  N.  (N.S.W.)  28.  (8)  See  3  W.  N.  (N.S.W.)  100. 

(2)  6  S.C.B.  Eq.  1.  (4)  11  App.Ca8. 152. 


VOL.  VniJ  CASES  AT  LAW.  257 

[The  Chief  Justice  pointed  out  that  medical  books  could  only       1887. 
be  used  to  refresh  a  witness's  memory ;  and  that  they  must  be       Cboss 
read,  not  as  evidence  per  se,   but  as  part  and   parcel  of   the      ooodb 
witness's  testimony:  Taylor  on  Ev.  1279-80,  Collier  v.  Simpson  (5). 
Therefore  only  the  passages  referred  to  at  the  trial  could  be  now 
read  to  the  Court.] 

As  to  the  second  ground,  the  evidence  was  clearly  inad- 
missible. It  must  have  had  weight  with  the  jury,  as  the 
plaintiff's  counsel,  in  his  address  in  reply,  laid  great  stress 
on  the  fact  that  Bosenthal  was  not  called  to  contradict  Mrs.  Cross. 
Therefore  the  case  comes  within  the  principle  of  Cameron  v. 
Hay  (6),  and  the  cases  collected  by  Sir  George  Innea,  J.,  in 
Gordon  v.  The  BanJc  of  New  South  Wales  (7).  [Everitt  v. 
Bayliss  (8)  and  Fisher  v.  Kemp  (9)  were  also  referred  to  (a.).] 

Wise,  for  the  plaintiff,  shewed  cause.  It  was  a  mere  matter  of 
opinion  whether  or  not  failure  to  reduce  was  caused  by  the  filling 
up  of  the  glenoid  cavity.  The  Court  were  asked  to  say  what  no 
medical  man  called  for  the  defendant  had  dared  to  suggest,  that 
the  hospital  surgeons  were  so  ignorant  that  they  could  not  tell 
whether  a  man,  under  chloroform,  had  a  false  joint  or  not. 
Against  the  defendant's  assertion  that  the  plaintiff  told  him  he 
had  had  an  old  dislocation,  there  was  the  plaintiff's  evidence  and 
that  of  his  wife,  sister^  and  comrades  that  he  had  not.  If  the 
n^ligence  was  Rosenthal's,  the  defendant  was  responsible  for 
it:  Uancke  v.  Hooper  (10).  [He  exhaustively  reviewed  the 
evidence.]  As  to  the  second  ground,  the  evidence  was  admissible 
to  show  Bosenthal's  incompetence,  and  therefore  the  defendant's 
^^K%6nce  ;  secondly,  on  the  ground  that  so  far  as  that  evidence 
was  concerned,  Rosenthal  must  be  taken  as  identical  with  the 
defendant.  But,  if  it  was  inadmissible,  then  it  was  immaterial, 
and  therefore  cannot  be  made  a  ground  for  granting  a  new 
trial:  Webster  v.  Friedeburg  (11),  Gordon  v.  The  Bank  of  New 
South  Wales  (7).     The  Court  would  not  differ  from  the  opinion 

(5)  6  C.  A  P.  73.  (7)  7  N.S.W.  L.B.  122. 

(6)  1  S.C  Jt.  App.  7.  (8)  3  N.8.W.  L.E.  174 

(9)  Fost.  Dist.  Ct.  Prac.,  App.  225. 
(a)  See  alfo  Cooper  v.  Rutherford,  ante  p.  192. 
(10)  7  0.  &  P.  81.  (11)  17  Q.B.D.  737. 
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^^y*  of  the  presiding  Judge  except  on  dear  and  satisfactory  groonds : 
Cbobs  Humphrey  v.  Nowlanda  (12).  [He  also  cited  Bridges  y.  NoHh 
Q^jj,      London  Baihoay  Oo.  (18)]. 

Salomons,  Q-C.^  in  reply. 

Our.  adv.  wli. 

Jmly  25.         On  Jnly  25th  the  judgment  of  the  Court  (the  Chw  Jusncs, 
Faucettj  J.,  and  Sir  George  Innes,  J.)  was  delivered  by 

The  Cmsp  Justicb.  This  case  was  tried  before  his  Honour 
Mr.  Justice  Windeyer  and  a  jury  of  12^  on  the  25th^  26thj  29ihj 
and  30th  days  of  March^  1886^  on  which  last-mentioned  day  a 
verdict  was  found  by  a  majority  of  the  jury  in  the  plaintilPs 
favour^  with  5001.  damages.  A  rule  nisi  having  been  obtained 
on  the  ground  that  the  verdict  was  against  the  evidence,  and 
also  on  the  ground  of  the  improper  reception  of  evidence,  the 
argument  of  such  rule  came  on  before  us,  and  was  argued  on  the 
28th  of  February,  and  upon  the  2nd  and  3rd  of  March  last,  when 
the  Court  reserved  its  judgment.  We  have  g^ven  this  case  onr 
most  careful  consideration,  and  we  have  come  to  the  conclusion 
that,  consistently  with  the  rules  that  govern  the  Court  in  the 
granting  of  new  trials,  on  the  ground  that  the  verdict  is  against 
evidence,  the  verdict,  although  not  satisfactory  to  any  of  the 
members  of  the  Court,  is  one  which  cannot  be  disturbed.  The 
plaintiff,  a  brickmaker,  brought  this  action  against  the  defen- 
dant, a  medical  man,  for  alleged  negligence,  or  want  of  due 
skill,  in  not  making  a  proper  examination  of  an  injury  received 
by  the  plaintiff  to  the  shoulder  joint,  for  not  discovering  that 
this  injury  was  a  recent  dislocation,  and  for  not  reducing  such 
dislocation.  It  appeared  that  on  the  15th  of  May,  1885,  the 
plaintiff  had  a  fall  from  his  horse,  and  received  some  injury  to 
his  arm ;  the  defendant  being  thereupon  called  in  to  attend  him, 
saw  him  on  the  morning  after  the  accident,  but,  according  to  the 
plaintiff,  made  no  examination,  at  once  assuming  that  the  dis- 
location, which,  whether  new  or  old,  then  undoubtedly  existed, 
was  old,  and  treated  him  for  a  sprain  or  a  bruise  of  the  shoulder. 
It  is  conceded  by  the  defendant  that  he  did  not  then  attempt  to 
reduce  any  dislocation,  and  that  he  did  treat  the  plaintiff  for  a 
(9)  1  S.CJI.  App.  1.  (10)  L.S.  7  H Ji.  ns. 
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sprain  or  a  braise ;  bnt  he  states  that  the  pUuntiff  told  him^  and  ^887. 
lie  aDeges  the  fact  to  be^  that  the  dislocation  was  one  of  old  Cnoss 
standings  received  when  the  plaintiff  was  a  boy^  and^  that  being  goods. 
BO,  it  was  not  right  to  pnt  the  plaintiff  to  pain  by  making  farther  The  C.J. 
examination^  it  not  being  possible  to  reduce  a  dislocation  of  such 
old  standing.  The  case  ultimately  resolved  itself  into  this,  and 
Ae  question  for  the  jury  really  was  :  Was  the  dislocation  of  the 
plaintifPs  shoulder  one  of  long  standing,  or  was  it  caused  by  the 
fall  from  the  horse,  which  occurred  immediately  before  the 
defendant  saw  the  plaintiff?  Incidental  to  this,  the  main 
question,  the  question  was  raised,  assuming  the  dislocation  to  be 
recent,  did  the  plaintiff  mislead  the  defendant  by  telling  him 
that  the  dislocation  happened  many  years  ago?  Upon  this 
latter  question  the  defendant  was  in  direct  conflict  with  the 
plaintiff  and  the  plaintiff's  wife.  The  plaintiff  gave  the  following 
history  of  himself,  so  far  as  injury  to  the  arm  was  concerned  :— 
He  stated  that  in  early  life  he  was  a  butcher  boy,  having,  as  part 
of  his  duty,  to  carry  a  meat  tray  on  his  shoulder ;  that  at  that 
time  he  received  an  injury  to  his  shoulder,  which  incapacitated 
him  from  work  for  a  short  period ;  that  this  injury  was  some- 
thing in  the  nature  of  a  sprain,  but  it  was  not  a  dislocation  of 
the  shoulder ;  that  he  soon  recovered  the  perfect  use  of  his  arm, 
and  was  able  to  pursue  his  usual  avocation,  which  necessitated 
Ae  raising  of  the  arm  above  the  shoulder.  Afterwards  he  joined 
the  Cambridgeshire  Militia,  and  before  doing  so  had  to  submit 
to  a  medical  examination,  which  was  proved  by  Dr.  Simpson,  of 
H.M.8.  Nelson,  to  be  of  such  a  nature  that  an  unreduced  dis- 
location of  the  shoulder  joint  would  be  discovered,  as  the 
plaintiff  could  not  have  gone  through  the  necessary  movement  if 
so  injured.  The  plaintiff  stated  that  he  passed  this  examination, 
and  afterwards  went  through  ordinary  drill,  including  the 
extension  movements,  one  of  which  was  the  raising  of  his  arm 
above  his  head ;  that  for  the  last  29  years  he  carried  on  the 
business  of  a  brickmakor,  and  in  the  conduct  of  his  business  had, 
in  order  to  stack  bricks,  to  throw  them  up  a  considerable  height, 
again  necessitating  the  raising  his  arm  above  his  head,  and  this 
he  says  he  did  without  difficnlty.  The  plaintiff  alleges  he 
received    the    injury,  which    is    now    apparent    (a  dislocated 
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1887.  shoulder),  when  he  fell  from  his  horse  on  the  15th  of  May,  1885; 
Oboss  that  he  sent  for  the  defendant  to  attend  him ;  that  when  the 
GooDx.  defendant  first  saw  him  he  asked  him  if  his  arm  was  ever  harfc 
The  C.J.  before  ;  that  he  replied  he  had  sprained  it  when  a  boy,  where- 
upon the  defendant  said,  '^  Oh,  it  was  put  out  then,"  but  that  he 
(the  plaintiff)  at  once  denied  this.  He  says  the  defendant  made 
no  examination  of  the  shoulder,  but  appeared  to  be  satisfied  that 
the  immediate  injury  was  a  bruise  or  sprain,  and  for  that  the 
defendant  then  treated  him.  Having  undergone  this  treatment 
for  a  period  of  about  11  weeks,  and  not  getting  relief,  he 
consulted  another  doctor  (Dr.  Beattie),  who  appears  to  have 
come  to  the  conclusion  that  the  dislocation  was  recent,  and 
caused  by  the  fall ;  but  as  1 1  weeks  had  elapsed  since  the 
accident,  he  did  not  like  to  treat  the  plaintiff  by  himself,  but 
sent  him  with  a  letter  and  a  statement  of  the  injury  to  the 
Sydney  Hospital.  In  this  statement  Dr.  Beattie  said  he  was  of 
opinion  that  there  existed  a  sub-coracoid  dislocation,  which  might 
be  reduced.  At  the  hospital  the  plaintiff  was  seen  by  Drs. 
Tarrant,  Woodward,  Lowe,  Muskett,  and  Munroe,  all  of  whom 
appear  to  have  come  to  the  conclusion  that  the  dislocation  was 
recent,  as  they,  or  some  of  them,  on  two  several  occasions  placed 
the  plaintiff  under  chloroform,  and  first  by  manipulation,  and 
afterwards  by  the  use  of  pulleys  (a  very  powerful  implement), 
endeavoured  to  reduce  the  dislocation,  b  ut  without  success.  It 
is  quite  evident  these  doctors  must  have  considered  the  dis- 
location to  have  been  recent,  and  not  more  than  three  months 
old,  for  although  such  dislocations  have,  according  to  medical 
authorities  (several  of  which  were  referred  to  at  the  trial  and 
again  before  us),  been  reduced  even  when  twelve  months  had 
elapsed,  yet  this  is  the  exception,  and  three  months  may  be  taken 
according  to  the  best  authorities  as  the  usual  limit,  after  which 
time  an  operation  of  this  description  is  not  usually  attended 
with  success.  However,  they  were  in  fact  unsuccessful,  and  the 
plaintiff  is  now  admittedly  suffering  from  an  unreduced  dis- 
location of  the  shoulder  joint.  The  defendant's  case  is  that  the 
dislocation  is  of  old  standing,  and  probably  occurred  when  the 
plaintiff  says  he  received  the  sprain  as  a  boy.  He  says  that 
when  he  went  to  see  the  plaintiff,  the  moment  he  removed  the. 
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covermg  from  off  the  arm  he  saw  the  shoulder  was  ont^  and  at       ^^^' 

once  said  to  the  plaintiff,  ''Tour  shoulder  is  out;"  that  the       Cross 

plamtiff  said,  ''  Oh,  that  is  an  old  affair  that  happened  when  I      aw>j>v. 

was  15  years  of  age,  and  a  hard  day's  work  has  always  come     The  C  J. 

against  me  since  ;  "  that  a  horse  doctor  had  attended  him.     The 

defendant  says  he  then  carefully  examined  the  rest  of  the  arm, 

and  feeling  satisfied  that  the  injury  recently  receiv^^fl  wa^  Motln'n;^ 

more  than  a  severe  bruise,  so  treated  him.     Tlic    :       i*     i*;    . 

says  that  he  observed  more  motion  than  the  plaintiff  could  have 

had  if  the  dislocation  had  occurred  so  recently  as  the  day  before. 

He  says  he  saw  the  plaintiff  on  the  22nd  and  29th  of  May,  and 

again  on  the  2nd  of  July,  on  which  last-mentioned  day  he  found 

lie  had  fair  use  of  the  joint — ^greater  than  was  possible  if  the 

dislocation  took  place  on  the  15th  May,  and  that,  therefore,  a 

&lse  joint  must  have  formed  after  the  old  dislocation.     The 

defendant  further  said  that  ^^he  had  not  the  least  doubt  it  was 

an  old  dislocation,''  and  thought  any  further  examination  than 

that  which  he  had  made  when  he  first  saw  the  plaintiff  would 

have  been  the  "refinement  of  cruelty."     The  day  before  the 

defendant  first  saw  the  plaintiff,  the  plaintiff  had  been  seen  and 

attended  by  Mr.  Rosenthal,  a  chemist  in  the  employment  of  the 

defendant,  and  this  gentleman  states  that  when  he  first  saw  the 

plaintiff  he  noticed  a  difference  between  the  plaintiff's  arms,  and 

drawing  attention  to  it,  the  plaintiff  told  him  that  when  he  was  a 

boy  he  had  put  it  out,  when  it  was  set  by  a  horse  doctor.     He 

says  the  plaintiff's  sons,  who  were  present,  also  stated  the  injury 

then  apparent  was  one  of  long  standing,  and  as  to  what  occurred 

on  this  occasion  Rosenthal  is  corroborated  by  other  witnesses. 

Ten  medical  men  of  standing  were  called  by  the  defendant,  who 

each  stated  to  the  effect  that,  assuming  the  defendant's  version 

of  what  took  place  on  the  defendant's  first  visit  to  the  plaintiff 

to  be  correct,  they  were  of  opinion  the  defendant  had  acted 

properly  in  not  making  any  further  examination  of  the  plaintiff's 

arm  than  was  then  made.     It  will  be  observed  that  the  plaintiff 

and  the  defendant  are  in  direct  conflict  as  to  what  took  place  at 

the  first  visit,  and  the  plaintiff's  wife  supports  her  husband's 

version.    The  medical  evidence  is  left  in  a  very  unsatisfactory 

position,  arising  probably  from  the  obscure  nature  of  the  case. 

N.9.W.li.,  Vol.  VUI.,  Law.  9 
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^^^-  Three  doctors  who  examiaed  the  plaintiff  under  chloroform  were 
Cross  of  opinion  thai  the  dislocation  was  of  recent  origin,  and  indeed 
GooDE.  nothing  else  would  justify  the  two  operations  these  gentlemen, 
TheCJ.  with  two  others,  undertook.  They  appear  still  to  hold  that 
opinion,  notwithstanding  the  unasual  want  of  success  attending 
these  operations,  and  the  fact  that  that  want  of  success  itself 
points  distinctly  to  the  dislocation  being  one  of  longer  standing 
than  three  months,  or  even  a  year  ;  moreover,  the  entry  made  in 
the  hospital  book  by  Dr.  Lowe  (which  Dr.  Tarrant  says  is  an 
error)  rather  tends  to  show  that  the  writer  was  then  of  opinion 
that  the  dislocation  was  old,  although  his  evidence  at  the  trial 
was  strongly  opposed  to  this  theory.  None  of  the  medical  men 
called  for  the  defence  could  give  a  positive  opinion  one  way  or 
the  other,  although  they  were  generally  of  opinion  that  the  want 
of  success  attending  the  hospital  operation  was  indicative  of  an 
old  injury.  Such  is  the  state  of  the  evidence,  conflicting  and 
unsatisfactory.  It  was  urged  on  the  part  of  the  plaintifE  that 
the  power  of  raising  the  arm  above  the  head  evidenced  by  the 
defendant's  being  able  to  carry  a  butcher's  tray,  by  his  going 
through  military  drill,  and  by  his  pursuing  the  business  of  a 
brickmaker,  together  with  the  opinion  of  Dr.  Beattie,  borne  out 
by  Dr.  Tarrant  and  the  other  hospital  doctors,  and  their 
attempting  to  reduce  the  dislocation,  all  pointed  to  the  dis- 
location being  one  of  recent  occurrence,  while  on  the  part  of  the 
defendant  it  was  strongly  urged  that  this  dislocation,  if  recent, 
could  not  have  escaped  the  attention  of  the  defendant,  who  was 
admittedly  a  gentleman  possessed  of  great  skill  and  much 
experience  in  his  profession;  that  at  any  rate  some  of  the 
doctors  were  of  opinion  that  the  over-head  motion  could  be 
regained,  even  though  the  dislocation  had  not  been  reduced; 
and  lastly,  the  want  of  success  attending  the  hospital  operation 
was  a  crucial  test,  demonstrating  that  the  injury  was  old,  and  of 
long  standing.  Under  these  circumstances,  what  can  the  Court 
do  ?  We  gather  that  his  Honour  Mr.  Justice  Windeyer  thought 
the  verdict  right,  and  one  which  the  evidence  entirely  justified. 
Now,  although  the  opinion  of  a  Judge  who  tries  a  case  is  by 
no  means  conclusive,  yet  in  determining  whether  a  verdict  is 
against  evidence  his  opinion  must  be  taken  into  serious  considera- 
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tion  {Webster  v.  Friedeberg,  17  Q.B.D.  736),  and  his  opinion  ^^"^ 
Bhonld  form  one  of  the  elements  upon  whicli  the  Court  is  to  base  C&oss 
its  determination.  It  is  not  sufficient  for  us  to  say  that  on  the  Goode. 
evidence  appearing  upon  the  Judge's  notes  we  would  have  come  The  C.J. 
to  a  different  conclusion ;  nor  is  it  sufficient  that  we  may  think 
the  verdict  eminently  unsatisfactory.  We  must,  in  order  to  set 
aside  a  verdict  as  being  against  evidence,  come  to  the  conclusion 
that  the  verdict  is  not  only  unsatisfactory,  but  unreasonable  and 
unjust,  and  such  as  reasonable  men  ought  not  to  have  found. 
If  the  verdict  be  one  such  as  reasonable  men  might  find,  it 
cannot  be  distorbed ;  and  for  this  position  the  cases  of  Solomon 
r.  mtaa  (8  Q.B.D.  176),  Webster  v.  Friedeberg  (17  Q.B.D.  736), 
and  the  Metropolitan  Railway  Company  v.  Wright  (11  App.  Cas. 
152),  are  authorities,  if,  indeed,  it  be  necessary  to  cite  authorities 
for  a  position  no  w  well  established.  We  are  unable  to  say  that  the 
verdict  returned  in  this  case  was  one  which  reasonable  men 
might  not  so  find.  The  questions  which  arose  were  entirely  of 
fact,  and,  therefore,  under  our  constitution,  eminently  for  a  jury 
to  determine ;  though  we  venture  to  think  it  would  require  a 
jury  of  great,  perhaps  unusual  intelligence,  and  endowed  with 
skill  in  sifting  evidence,  to  come  to  a  truly  satisfactory  con- 
clusion upon  the  conflicting  and  difficult  evidence  adduced.  If 
the  result  be  unsatis&ctory  to  us  (as  we  confess  it  is),  what 
guarantee  have  we,  should  the  case  be  submitted  to  another  jury, 
that  the  result  will  be  in  any  degree  more  satisfactory  ? 

In  conclusion,  we  refer  to  and  adopt  the  language  of  Sir  James 
WUde  in  delivering  judgment  in  the  case  of  Scott  v.  Scott  (33 
L.J.  Mat.  Gas.  1),  and  deem  his  observations  of  general  appli- 
cability. He  says  at  page  3  : — "  New  trials  are,  in  themselves, 
an  enormous  evil,  though  there  are  cases  in  which  justice 
demands  them.  No  element  in  the  administration  of  justice  is 
so  destructive  of  its  efficiency  as  uncertainty,  and  no  grievance  is 
more  sorely  felt  by  suitors  than  that  which  snatches  success  away 
at  the  moment  of  its  accomplishment,  and  sets  all  abroad  and  in 
doubt  again  after  one  complete  hearing  and  decision.  Nothing 
shatters  so  much  that  confidence  in  the  law  which  it  is  the  first 
datj  of  all  tribunals  to  uphold.  The  Court  does  not  exercise 
the  function  of  a  mere  appeal  from  the  jury.     It  is  not  its  duty 
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^^^-        to  go  over  the  same  ground  with   them,   and  reverse  their 
Onofls       decision,  merely  becaose  it  arrives  at  an  opposite  conclusion." 
OooiDx.  ^^6  ^^  WAS  ftlso  granted  on  the  ground  of  the  erroneous 

The  CJr.  reception  of  evidence.  It  appears  that  the  plaintiff's  wife  had  a 
conversation  with  Rosenthal  in  the  absence  of  defendant,  at 
which  conversation  she  alleged  she  said  to  Rosenthal,  "  What  a 
strange  thing  it  is  you  did  not  know  my  husband's  shoulder  was 
out,"  and  that  he  thereupon  said,  ''No  more  it  was."  She 
replied,  "  It  was  out,  and  it  is  out  now."  We  do  not  think  that 
this  conversation,  taking  place  as  it  did  in  the  absence  of  the 
defendant,  was  properly  received  in  evidence,  but  we  fail  to  see 
that  it  was  in  any  way  calculated  to  influence  the  verdict.  It 
appears  to  us  that  what  the  plaintifPs  wife  must  have  been 
understood  to  allude  to  was  the  recent  accident,  and  that 
Rosenthal  must  have  so  thought  when  he  replied  ''  No  more  it 
was,"  inasmuch  as  it  is  a  fact  common  to  both  sides  that  at  some 
time  or  the  other  the  shoulder  was  dislocated,  and  the  dis- 
location not  reduced.  The  denial,  therefore,  of  Rosenthal,  if 
applicable  to  the  recent  accident,  is  only  in  accordance  with  the 
evidence  he  gave  at  the  trial.  If,  however,  it  was  intended  by 
this  evidence  to  show  that  the  defendant  did  not  believe  the 
plaintiff's  shoulder  to  have  been  at  any  time  dislocated,  then  this 
is  opposed  to  the  plaintiff's  own  evidence,  as  also  that  of  lus 
wife,  who  states  that  the  moment  the  defendant  saw  the  plaintiff 
he  spoke  of  the  shoulder  having  been  dislocated,  ascribing  it, 
however,  to  the  earlier  accident.  We  are  of  opinion  that  this 
evidence,  though  erroneously  received,  was  not  material,  and 
that,  even  if  material,  there  was,  independently  of  it,  evidence 
to  support  the  verdict ;  and  on  this  point  we  think  the  case  of 
Gordon  v.  The  Bank  of  New  South  Wales  (7  N.S.  W.  L.R.  122)  lays 
down  the  principle  by  which  the  Court  should  be  guided.  We 
agree  with  the  late  Chief  Justice,  Sir  James  Martin,  when  he 
says,  page  128,  ''  It  would  be  a  reproach  to  our  Courts  if  a  new 
trial  should  be  granted  because  evidence  such  as  this  was 
improperly  received."     The  rule  is  discharged  with  costs. 

Rule  discharged  with  costs. 
Attorney  for  plaintiff :  0.  BulL 
attorneys  for  defendant :  Fisher,  Balfe  8f  Salwey. 
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GOLDSBROUGH  &  CO.  v.  M'MAHON  (No.  2).  1887. 


2f«io    trial-~Verdiet  agaimt  evidene^^Verdiet  "  dsmcmiraUy   and  man^ettl^     March  10. 

vnvng  and  unjuft"  July  26. 

P.  and  T.  Besnard*  in  NoTember^  1882,  in  order  to  secure  a  large  adranoe  j^^  qj^ 
of  money  from  the  jilaintifEs,  ezecnted  a  mortgage  to  them  of  a  certain  etation^  Faucett  J* 
together  with  (among  other  things)  30,000  sheep  and  7000  lambe.  Default  being  &i^d 
made,  the  plaintiifs^  on  the  17th  February,  1884,  took  poflseseion  of  the  station*  **^ 
and  found  of  the  7000  lambs  lambed  in  1882  only  about  100.  The  plaintiffs  then 
brought  the  present  action  for  conyersion  of  2290  sheep  sold  to  the  defendant  in 
1883,  by  P.  and  T.  B.,  claiming  them  as  being  included  within  the  7000  lambs 
manliooed  in  the  mortgage.  At  the  trial  both  P.  and  T.  B.  swore  that  the  number 
mentioned  in  the  mortgage  was  a  mistake,  and  that  only  1700  lambs  were  ear- 
mailed  in  1882.  Grahamj  a  witness  for  the  plaintiffs,  swore  that  he,  being  in  the 
Beenards*  employment  in  1882f  ear-marked  2600.  There  was  also  CTidence  that 
in  Jime>  1888,  2090  weaners  (t.^.,  lambs  of  1882)  were  sold  to  the  defendant  by 
T.  B.,  who  swore  that  the  2990  weaners  were  nerer  on  the  mortgaged  station  {  but 
it  was  not  shewn  what  became  of  the  1700  admitted  to  haye  been  there.  On  the 
other  hand,  it  was  prored  by  Graham,  and  another  seirant  of  the  Besnards,  that 
in  June,  1888,  orer  3000  sheep,  including  the  2600  weaners  ear-marked  by  Graham 
in  1882,  were  sent  to  another  station  belonging  to  P.  and  T.  B.  Against  this  T.  B. 
swore  that  he  bought  at  Tass  the  weaners  he  sold  to  the  defendant ;  but  the 
defendant  could  give  no  eridence  how  they  were  marked ;  and  one  Bowler,  to 
whom  they  were  sold  by  the  defendant,  two  days  after  his  purchase  from  T.  B.» 
waa  not  called  as  a  witness,  although  P.  B.  had  sworn  in  the  InsoWent  Court  that 
2000  of  their  sheep  had  been  deliyered  to  Bowler.  The  Jury  found  for  the 
defendant. 

Held,  that  the  Texdict  being  so  demonstrably  and  manifestly  wrong  and  unjust, 
as  to  convince  the  Court  that  Justice  had  not  been  done,  and  establish  the  fact 
that  the  Jury  had  not  really  performed  their  duty,  must  be  set  aside.  New  trial 
granted. 

The  facts  sufficiently  appear  from  the  head-note  and  jndg- 
inoiit* 

The  case  has  been  abready  reported  for  the  decision  of  the 
Ckmrt,  on  an  application  by  plaintiffs,  the  moving  parties,  for  a 
posiponement  of  the  new  trial  motion,  pending  the  prosecution 
of  certain  witnesses  for  the  defence  for  perjory.  This  applica- 
iion  was  refused  (1). 

E.  Barton  and  O^Oormor,  for  the  plaintiffs,  in  support  of  the 
motion  for  new  trial* 

TF.  /.  Foster,  Q.O.,  A.-G.,  for  the  defendants,  shewed  cause. 
(1)  8  N.S.W.  LJK.  118. 
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^^^'  The  arguments  on  the  new  trial  motion  were  heard  on  March 

GoLD6BB'aH  lOth^  before  the  Chief  Justice^  FaugetTj  J.^  and  Sib  Gboboi 

^  '       Inkes^  J.,  when  judgment  was  reserved. 
M'Uahon. 

i^tOy  26.         On  July  25th^  the  judgment  of  the  Court  was  delivered  by 

The  Chief  Justice.  This  action,  which  was  one  for  the  con- 
version of  certain  sheep,  was  tried  before  his  Honour  Mr.  Justice 
Faucett  and  a  jury  of  four,  on  the  10th,  13th,  and  14th  days  of 
September,  1886,  when  a  verdict  was  found  for  the  defendant. 
The  plaintiffs  have  applied  for  a  new  trial,  on  the  ground  that 
this  verdict  was  against  the  evidence,  and  the  weight  of 
evidence ;  and  the  rule  absolute  was  argued  before  the  Court 
on  the  10th  and  11th  of  last  March,  when  the  Court  reserved 
judgment.  The  facts  appear  to  be  as  follows : — Two  brothers, 
Peter  and  Thomas  Besnard,  were  the  owners  of  a  certain  station 
called  You  Tangs,  on  Taringa  Downs,  and  of  certain  sheep 
depasturing  thereon,  or  upon  certain  other  stations  worked  with 
Taringa  Downs,  one  of  which  was  a  station  called  Kangiaroo. 
They,  in  order  to  secure  a  large  advance  made  to  them  by  the 
plaintiffs,  executed,  on  the  24th  of  November,  1882,  a  mortgage 
in  favour  of  the  plaintiffs  of  Taringa  Downs,  and  all  blocks  of 
country  worked  or  connected  therewith,  together  with  30,000 
sheep,  7000  lambs,  and  certain  cattle  and  horses.  Default  being 
made,  the  plaintiffs,  on  the  7th  February,  1884,  took  possession 
of  the  station,  sheep,  &c.,  under  the  mortgage,  and  then  found 
that  of  the  sheep  lambed  in  1 882,  which,  it  will  be  noticed,  the 
mortgage  represented  as  being  7000,  there  Were  less  than  100 
upon  the  run.  At  the  trial  both  Thomas  and  Peter  Besnard 
swore  that  the  number  of  lambs  mentioned  in  the  mortgage  was 
a  mistake,  and  that  in  point  of  fact  but  1700  lambs  were  ear- 
marked in  1882.  A  witness  called  for  the  plaintiffs,  named 
Oraham,  said  that  he  was  in  the  employment  of  the  Besnards  in 
1882,  and  in  charge  of  the  ear-marking,  and.  that  he  believed  he 
ear-marked  2500  that  year ;  so  that  it  may  be  taken  for  granted 
that  in  place  of  7000  lambs  being  on  the  station  at  the  time  of  the 
mortgage  there  were  no  more  than,  according  to  the  Besnards, 
1700,  or  according  to  Graham,  2500 ;  and,  of  these,  according  to 
the  evidence  on   behalf  or  the  plaintiffs,  less  than  100  were 
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delivered  in  February,  1884.     The  question  for  solution  is  what       ^887. 
became  of  these  1700  or  2500  lambs  ?    It  appears  that  on  the  Goldsbb'gh 
11th  of  June,  1883,  Thomas  Besnard,  through  Mr.  Hodson,  a  v.^' 

stock  and  station  agent  at  Forbes,  sold  to  the  defendant  2990  M'Mahon. 
weaners,  which  then  would  be  the  description  of  the  lambs  of  ^®  ^••^• 
1882,  and  it  is  contended  on  the  part  of  the  plaintiffs  that  these 
2990  weaners  included  the  lambs  of  1882  from  Kangiaroo,  in 
which  case  they  are  clearly  entitled  to  a  verdict  as  against  the 
defendant  for  the  value  of  such  of  the  2990  weaners  as  came 
from  Kangiaroo.  On  the  other  hand,  Thomas  Besnard  swore 
that  none  of  the  weaners  sold  to  the  defendant  were  ever  on 
Kangiaroo,  nor  did  they  bear  his  ear-mai*k  or  tar-brand ;  that 
he  and  his  brother  were  dealing  largely  in  buying  and  seUing 
sheep,  and  that  in  fact  these  weaners  were  purchased  shortly 
before  the  sale  to  the  defendant  in  the  vicinity  of  Tass  from  Dr. 
Perry  and  other  persons  named.  If  this  story  be  true,  the 
plaintiffs  can,  of  course,  have  no  claim  to  them.  To  prove  the 
plamtiffs'  case,  they  called  a  witness  named  Brennan,  who  stated 
that  he  had  been  employed  on  the  Kangiaroo  station  by  the 
Besnards ;  that  he  knew  the  ear-mark  and  the  tar-brand  then 
used,  and  that  in  1883  he  was  employed  to  draft  out  a  large  lot 
of  weaners  (the  lambs  of  1882) ;  that  he  was  sent  away  from  the 
station  by  the  Besnards  with  these  weaners,  and  was  in  charge 
of  them  for  two  or  three  days,  when  he  met  one  O'Keefe^ 
another  servant^  of  the  Besnards,  to  whom  he  delivered  charge^ 
and  then  travelled  with  them  for  a  fortnight,  when  he  left  them, 
but  saw  them  again  afterwards  at  the  East  Billabong,  at  the 
camp  of  one  Graham,  another  servant  of  the  Besnards.  Graham 
was  called  by  the  plaintiffs.  He  stated  that  he  had  ear-marked 
these  weaners  in  1882,  and  that,  being  camped  with  other  sheep 
of  the  Besnards  at  the  East  Billabong  in  June,  1883,  O'Keefe 
brought  to  him  3024  weaners,  amongst  which  were  the  weaners 
he  had  ear-marked  for  the  Kangiaroo  Station  in  1882.  He 
stated  that  over  2000  of  the  3024  were  weaners  he  had  so  ear- 
marked. He  further  stated  he  drafted  these  weaners  at  East 
Billabong  and  sent  them  to  a  station  of  the  Besnards  called 
Blowclear,  where  he  again  saw  them,  counted  them  out  of  the 
yardj  and  delivered  them  to   the    defendant.      Against  these 
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^^^'  positive  statements  of  Brennan  and  Oraham,  who,  so  far  as  we 
GoLDSBB'aH  can  see^  were  disinterested  and  animpeached  witnesses^  there  is 
„.  *  only  the  evidence  of  Thomas  Besnard  that  the  weaners  he  sold  to 
M'Mahon.  y^g  defendant  he  bought  at  Yass.  It  appears  that  the  defendant 
The  C.J.  having,  on  the  11th  of  June,  bought  the  weaners  from  Besnard, 
sold  them  on  the  13th  of  the  same  month  to  one  Bowler,  and  one 
would  think  if  the  statement  made  by  Thomas  Besnard  was 
correct  that  the  weaners  sold  to  the  defendant  did  not  bear  his 
ear-mark  or  tar- brand,  as  Brennan  and  Ghraham  had  sworn  they 
did,  some  evidence  as  to  this  fact  ought  to,  and  could  easily,  have 
been  forthcoming.  The  defendant  was  himself  examined,  but 
gave  no  evidence  as  to  the  ear-marks  or  brands  of  the  sheep  he 
bought.  Nor  was  Bowler  or  any  other  witness  called  to  prove 
a  matter  which  would  have  made  the  case  quite  clear  in  the 
defendant's  favour.  The  case  thus  stands  : — On  the  part  of  the 
plaintiffs  a  clear  history  and  a  clear  tracing  of  the  sheep  from  the 
station  to  the  defendant's  possession.  On  the  part  of  the 
defendant,  a  mere  unsupported  assertion  of  Thomas  Besnard 
that  the  sheep  sold  to  the  defendant  did  not  bear  his  ear-mark 
or  brand,  but  had  been  bought  at  Yass.  This,  however,  is  not 
all.  It  appears  that  the  Besnards  sequestered  their  estate  in 
March,  1884,  and  that  Peter  Besnard  was  examined  in  the 
Insolvent  Court  as  to  what  had  become  of  the  sheep  under  the 
mortgage.  He  then  swore  that,  amongst  other  persons  to  whom 
sheep  had  been  delivered.  Bowler  (who,  it  will  be  remembered, 
had  bought  from  the  defendant)  had  got  2000.  No  doubt  Peter 
Besnard  said  at  the  trial  that,  when  giving  his  evidence  in  the 
Insolvent  Court  he  was  unwell,  and  suffering  pain,  but  he  was 
there  to  account  for  the  sheep  and  lambs  mentioned  in  the 
mortgage,  and  he  thus  accounted  for  2000  of  them.  This  coold 
scarcely  be  a  mistake,  and  if  not,  it  is  a  complete  corroboration 
of  the  evidence  of  Brennan  and  Graham.  Nor  can  it  be  lost 
sight  of  that  when  possession  of  the  station  is  taken  in  February, 
1884,  there  are  then  on  the  station  less  than  100  of  the  1700  or 
2500  lambs  which  were  ear-marked  in  1882.  It  is  said  that  the 
seasons  were  bad,  and  the  loss  of  sheep  great ;  this  may  be  so, 
but  it  will  not  account  for  so  great  a  deficiency.  This  evidence 
also  supports  the  evidence  of  Brennan  and  Oraham  that  the 
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sheep  ear-ma«rked  in  1882  had  been  removed.     Now,  we  are        ^^^^ 


M'Mahok. 
The  C.J. 


mach  opposed  to  the  granting  of  new  trials  on  the  groand  that  Ooldsbr'gh 
the  verdict  is  against  the  evidence,  and  we  fnlly  recognise  that 
juries,  being  the  constitutional  judges  of  facts,  their  judgment 
on  such  facts  is  not  to  be  lightly  dealt  with,  nor  is  their  decision 
to  be  disturbed  unless  such  decision  is  so  manifestly  and  demon- 
strably wrong  and  unjust  as  to  establish  the  fact  that  they  have 
not  really  performed  the  judicial  duty  cast  upon  them.  Under 
snch  circumstances,  and  when  the  Court  is  fully  convinced  that 
justice  has  not  been  done,  to  permit  their  verdict  to  stand  would 
be  to  abnegate  that  jurisdiction  which  the  law  requires  Judges 
will  at  all  times  exercise  over  trials  before  juries,  as  Lord 
Mansfield  says,  '^  Trials  by  jury  in  civil  causes  could  not  subsist 
now  without  a  power  somewhere  to  grant  new  trials  :  V  Bright  v. 
Eyncn  (1  Burr.  893).  Being  of  opinion,  as  we  are,  that  the 
verdict  in  this  case  is  demonstrably  and  manifestly  wrong  and 
nnjast,  is  opposed  to  the  weight  of  evidence,  and  contrary  to  the 
evidence,  and  is  such  a  verdict  as  no  jury  viewing  the  whole  of 
the  evidence  could  reasonably  find  {Metropolitan  Railway  Com- 
pany  v.  Wright,  11  App.  Ca,  152),  we  are  compelled  to  arrive  at 
the  decision  that  this  verdict  must  be  set  aside,  and  that  there 
be  a  new  trial.  The  costs  of  the  last  trial  to  abide  the  event  of 
the  second  trial.     The  costs  of  this  motion  to  be  paid  by  the 

defendant. 

Rule  absolute. 

Attorneys  for  plaintiffs  :  Want,  Johnson  8f  Go. 
Attorney  for  defendant :  W.  T.  Coonan. 


FUBNEE  V.  M'CABE. 
•M  of  exchange — Notice  of  dishonour— -Indortee   <igainst   indorter — Subsequent 

aetion  by  indorsee  (holder)  upon  original  consideration — Laches— Payment 

—Estoppel, 
The  plaintiffs  sold  goods  to  the  defendant  to  the  amount  of  132.  IGs,  lid.,  and  to 
the  defendant's  son  to  the  amount  of  GSl,  The  defendant's  son  thereupon  made 
a  ynmasmj  note  in  fayour  of  the  defendant  for  Sll.  16f.  lid,,  which  the 
defendant  indorsed  to  the  plaintiffs.  The  note  was  dishonoured  at  maturity,  and 
the  plaintiffs,  who  were  then  the  holders,  sued  the  defendant  on  the  note  in  a 
IHiUict  Court,  and  recovered  a  yerdict,  whicli  was  set  aside  on  appeal  on  the 


Maif  17. 
^u^.  2. 


ThoCJ. 
Faucett  J, 

and 
/nfie#  J. 


270  CASES  AT  LAW.  [N.  S.  W.  S. 

1887.        ground  that  the  defendant  had  not  received  dae  notice  of  dishonour.   The 
-p  plaintiifs  thereupon  sued  to  reooyer  18Z.  18*  lid.,  the  price  of  the  goodi  sold  to 

^^  the  defendant. 

MK^ABB.  Held  (reversing  the  decision  of  the  District  Oooxt  Judge)^  that  the  lodbet  of 

the  plaintiffs  in  not  giving  the  defendant  due  notice  of  dishonourf  operated  so  as 
to  make  the  note  equivalent  to  payment  as  between  the  plaintilb  and  the 
defendant ;  and  that  therefore  the  plaintiffs  were  not  entitled  to  fidl  hack  and 
sue  upon  the  original  consideration. 

District  Coubt  Appeal  from  a  decision  of  Mr.  District  Court 
Judge  iPFarlandf  who  signed  the  following  notes : — 

Plaintiffs  in  this  case>  which  was  tried  on  the  18th  Marchj 
1887>  sued  to  recover  13Z.  16s.  lid.  for  goods  sold  and  deliyered 
to  defendant  between  28th  October,  1885,  and  19th  March,  1886, 
which  sale  and  delivery  defendant  admitted.  It  was  proved 
that  on  the  28th  April,  1886,  plaintiffs  had  obtained  a  promissory 
note  from  defendant's  son  indorsed  by  the  defendant  for 
81Z.  16$.  lid.,  which  amount  included  the  sum  now  sued  for. 

This  note  was  dishonoured,  and  plaintifb  sued  the  defendant 
upon  it,  and  recovered  a  verdict,  but  that  verdict  was  subse- 
quently set  aside  on  appeal,  and  a  verdict  entered  for  the 
defendant  upon  the  ground  that  he  had  not  sufficient  notice  of 
the  dishonour  of  the  note. 

I  held  in  the  present  action  that  plaintiffs  could  revert  to  the 
former  consideration  and  cause  of  action,  and  recover  the 
131.  168.  lid.,  notwithstanding  the  giving  and  taking  of  the 
note,  and  the  subsequent  proceedings  upon  it,  and  accordingly 
returned  a  verdict  for  the  plaintiff  for  the  full  amount,  with  costs 
and  witnesses'  expenses. 

A  rule  nisi  was  obtained  upon  the  following  grounds  : — 1.  That 
the  plaintiffs,  having  accepted  a  negotiable  security  for  the 
amount  of  the  debt  now  sued  for  with  other  moneys  added,  and 
there  being  no  evidence  that  such  negotiable  security  still 
remained  in  the  plaintiffs'  hands,  they  could  not  now  sue  upon  the 
original  consideration.  2.  That  the  plaintiffs  having  already 
sued  upon  the  promissory  note  of  812.  16^  lid.,  mentioned  in 
the  Judge's  notes,  and  a  verdict  having  been  given  for  the 
defendant  in  respect  of  such  note,  the  plaintiffs  could  not  fall 
back  upon  the  original  consideration,  and  were,  moreover, 
estopped  from  it  bringing  the  present  action. 

The  case  was  argued  on  May  4  before  the  Chief  Justice  and 
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Sir  &BOBGB  Innss,  J.,  who  ordered  it  to  be  re-argaed  before        ^®®7- 
three  Judges.  Fubnxb 


Accordingly,  on  May  17,  the  case  was  re-argaed. 

Sly  for  the  appellant  (defendant).  The  plaintiff  having 
already  sned  on  the  note,  and  failed  on  the  ground  of  insufficient 
notice  of  dishonour  (1),  is  now  estopped  by  the  judgment  of  the 
Conrt.  He  cannot  now  sue  again  on  the  original  consideration  j 
for  as  it  is  laid  down  in  Byles  on  Bills  (12th  Ed.),  p.  383,  ''the 
delivery  of  a  valid  bill  or  note  suspends  the  creditor's  remedy  for 
a  debt,  and  if  he  either  receive  the  money  on  the  instrument  or 
be  guilty  of  laches,  it  operates  as  a  complete  satisfaction.'^  And 
(at  p.  387),  "  Where  a  debtor  indorses  a  bill  to  his  creditor,  the 
creditor  cannot  sue  for  his  debt  without  proving  notice  of  dis- 
honour." So  in  Ohitty  on  Contracts  (Uth  Ed.),  p.  705,  it  is  laid 
down  that ''  the  rule  with  regard  to  all  negotiable  instruments  is, 
that  if  they  are  taken  on  account  of  a  pre-existing  debt,  they 
operate  as  a  discharge  of  that  debt,  unless  the  holder  does  all 
that  the  law  requires  to  be  done,  in  order  to  obtain  payment  of 
them  (2) .  .  .  So  if  the  debtor  himself  was  entitled  to  a  regular 
presentment  for  payment,  or  to  due  notice  of  dishonour,  and  the 
creditor  or  holder  be  guilty  of  l<ichss  in  regard. to  such  present- 
ment or  notice,  so  that  the  debtor  is  exonerated  from  liability 
on  the  instrument ;  he.  will  become  equally  exonerated  from  his 
liabiUty  for  the  original  debt." 

[Sib  G.  Innss,  J.,  referred  to  Smith  v.  Mercer  (3).] 

That  is  still  a  stronger  case  than  this.  Bridges  v.  Berry  (4)  is 
also  an  authority  in  support  of  the  proposition  cited  from  Chitty, 
In  all  these  cases  the  defendant  was  primarily  liable.  Again, 
in  Peacock  v.  Pursell  (5),  cited  in  Byles  at  p.  384,  Erie, 
C.J.,  says  :  "  The  legal  effect  of  taking  a  bill  as  a  collateral 
security  is,  that  if,  when  the  bill  arrives  at  maturity,  the  holder 
is  guilty  of  Uiches,  and  omits  duly  to  present  it  and  to  give  notice 

(1)  8  Weekly  Notes  (N.S.W.)  48. 

(2)  Per  BayUy,  J.,  in  Camidge  y.  Allenby  (6  B.  &  C.  at  p.  882). 

(8)  L.H.  3  Ex.  61.  (4)  3  Taunt.  128. 

(5)  14  C.B.  N.S.  728  ;  32  LJ.C.P.  266. 


M'Cabb. 
May  17. 
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1887.  of  its  disliononr^  if  not  paid,  the  bill  becomes  money  in  bis  handsi 
FuBNVB  as  between  him  and  the  person  from  whom  he  received  it.  That 
M'Cabb.  ^^^g  80,  the  plaintiff's  debt  is  satisfied."  The  same  principle  is 
laid  down  in  Sowar d  v.  Palmer  (6).  But  I  put  the  case  on  still 
higher  ground.  Where  a  man  has  two  remedies  he  can  sue  on 
either.  If  he  likes  to  sue  on  the  note  he  cannot  afterwards  sae 
on  the  original  consideration.  When  he  has  once  made  his 
election  the  cause  of  action  trajiait  in  rem  jvdicatam.  No  doubt 
in  an  action  on  the  original  consideration  he  could  have  put  a 
count  on  the  note,  and  a  count  for  goods  sold  and  delivered. 

[Fauostt,  J.  Is  not  that  inconsistent  with  your  last  argu- 
ment ?] 

No.  If  he  sues  in  two  counts  he  can  only  get  one  judgment. 
Kendall  v.  Hamilton  (7) — see  the  judgment  of  Lord  Blackburn  at 
p.  542,  where  he  cites  King  v.  ffoare  (8) — shows  this.  He  says  that 
the  judgment  is  a  bar  "  partly  on  positive  decision,  and  partly  on 
the  ground  of  public  policy,  that  there  should  be  an  end  of 
litigation,  and  that  there  should  not  be  a  vexatious  succession  of 
suits  for  the  same  cause  of  action.''  So  in  the  case  of  joint  tort" 
feasors,  once  you  get  a  judgment  against  one,  your  remedy 
against  the  rest  is  gone. 

[The  Cmir  Justicb  refers  to  Tarleton  v.  AUhtuen  (9)]. 

That  case  is  distinguished  in  Byles  at  p.  237 :  ''  Judgment 
recovered  on  a  bill  or  note  is  an  extinguishment  of  the  original 
debt,  as  between  the  plaintiff  and  the  defendant.  But  it  alone, 
without  actual  satisfaction,  is  no  extinguishment  as  between  the 
plaintiff  and  other  parties  not  jointly  liable  with  the  original 
defendant,  whether  those  parties  be  prior  or  subsequent  to  the 
defendant.  Nor  is  it  an  extinguishment  as  between  a  party 
prior  to  the  plaintiff,  to  whom  the  plaintiff,  after  the  judgment, 
returns  the  bill,  and  the  defendant."  In  Kendall  v.  Hamilton  (7) 
judgment  without  satisfaction  was  held  to  be  a  bar.  So 
Brinsmead  v.  Harrison  (10)  decides  that  a  judgment  in  an  action 

(6)  8  Taunt.  277.  (9)  2  A.  &  E.  32. 

(7)  4  App.  Caa.  504.  (10)  L.R.  7  C.P.  647. 

(8)  18  M.  &  W.  496. 
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against  one  of  several  joint  tort-feasors  is  a  bar  to  an  action        1887. 
against  the  others  for  the  same  canse^  although  such  judgment     Fubnbb 
remains  unsatisfied.  M'cIbb. 

[Paucett,  J.  That  is,  if  you  have  a  judgment  you  must 
enforce  it.] 

[SiE  G.  IxNXS,  J.  In  Kendall  v.  Hamilton  (7)  it  was  sought 
to  make  out  that  the  debts  were  several  as  well  as  joint ;  but  it 
was  held  that  they  were  joint  only.  In  tort,  however,  joint 
wrong-doers  are  severally,  as  well  as  jointly,  liable]. 

The  reason  is  well  put  by  Blackburn^  J.,  in  Brinsmead  v, 
Harrison  (10),  at  p.  553  :  "  On  the  ground  that  transit  in  rem 
judiciUam,  or  upon  the  general  principle  of  convenience  which  is 
expressed  in  the  maxim,  '  Interest  reipublicce  ut  sit  finis  litium,*  " 

[Faucbtt,  J.  The  decisions  in  cases  of  tort  seem  to  me  to 
proceed  on  this  principle,  that  where  the  plaintiff  has  recovered 
in  tort,  he  has  recovered  in  respect  of  his  whole  claim.] 

[Sis  G.  Inkes,  J.  But  the  same  would  apply  in  cases  of  contract, 
where  the  liability  is  joint  and  several.] 

[Faucbtt,  J.  If  you  get  a  judgment  and  cannot  realise  upon 
that  judgment,  it  seems  very  hard  that  you  should  not  be  able  to 
sae  others  who  may  be  jointly  liable.] 

Bat  the  cases  show  that  it  is  on  the  ground  of  public  policy. 

Pring,  for  the  plaintiffs,  showed  cause.  In  all  the  cases  cited 
the  plaintiff  had  recovered  a  judgment ;  here  the  plaintiffs  were 
defeated  in  their  action  on  the  promissory  note ;  therefore,  they 
are  entitled  to  fall  back  upon  the  original  consideration.  The 
former  action  was  on  the  promissory  note,  to  which  the  defendant 
pleaded  that  he  had  reC'Oived  no  notice  of  dishonour;  and 
judgment  was  given  for  the  defendant.  That  is  to  say,  the 
CoDit  held  that  to  be  a  sufficient  answer  to  the  action  on  the 
promissory  note.     That  was  the  only  point  decided. 

[Paucett,  J.     But  that  is  the  whole  point.] 
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^^^*  The   proper  test  should  be,  what  is  the  issue  to  be  tried 

FuBKBR     between  the  parties.     I  admit  that  we  cannot  say  that  judgment 
M'cIbb.     ^^  ^^^  given  for  the  defendant  in  the  action  on  the  note. 

[Sib  G.  Inkes,  J.     Nor  can  you  say  that  notice  of  dishonour 
was  not  necessary.] 

The  case  for  the  defendant  is  this : — ^You  could  not  recover 

on  the  promissory  note,  because  notice  of  dishonour  was  not 

given,  and  you  cannot  sue  on  the  original  consideration,  because 

you  are  estopped  by  the  judgment  recovered  by  the  defendant 

in  the  action  on  the  note.    My  argument  is  that  all  that  was 

decided  in  the  former  action  was   that  the   plaintiff  failed  to 

establish  his  right  to  have  judgment  entered  for    him.     If 

we  had  recovered  judgment  on  the  promissory  note  it  would 

have    been   otherwise,    because    then    we    should    have    been 

bound  to  have  followed   our  judgment,  and  could  not  have 

fallen   back   on   the   original  consideration.     It  is  laid  down 

in  Benjamin  on  Sales  (3rd  Ed.),  p.  720,  that,  "If  a  bill  or 

note  be    indorsed,   and   given   by    the    buyer  to    the   vendor 

merely  as  a  collateral  security,  the  duty  of  the  vendor  is  the 

same  as  if  the  bill  had  been  given  in  conditional  payment ;  and 

if  he  neglect  to  present,  or  to  give  notice  of  dishonour  to  the 

buyer,  the  buyer  will  be  discharged  from  liability  on  the  bill,  and 

the  lachss  will  operate  so  as  to  constitute  the  bill   absolute 

payment  for  its  amount."     That  is  Benjamin^ a  note  on  the  case 

of    Peacock  v.  Pur  sell   (5),  and  accepting  that  as  a  correct 

statement  of  the  law,   how   is  the  defendant  prejudiced?    He 

could  sue  the  maker  of  the  note,  and  so  lose  none  of  his  rights. 

In  Peacock  v.  Pur  sell  (5),   Erie,  C.J.,   is  thus  reported  in  32 

L.J.C.P.  at  p.  267  :  "When  the  time  of  payment  came,  the  bill 

was  not  paid  by  the  acceptor,  but  the  plaintiffs,  nevertheless, 

gave  no  notice  of  dishonour.     The  consequence  is,  that  the  bill 

is,  by  reason  of  the  laches  of  the  plaintiffs,  not  available  against 

any  of  the  parties  whose  names  appear  on  it,  except  the  acceptor, 

who  is  insolvent.     I  think  the  result  of  that  is,  that,  as  between 

the  plaintiffs  and  the  defendant,  the  bill  must  be  treated  as 

money  in  the  hands  of  the  plaintiffs^  just  as  much  as  if  paid  by 

the  acceptor." 
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[Sre   G.    Innss^  J.,   read  the    corresponding    passage  from        18W« 
14  C.B.N.S.  at  p.  730J  Fubnbb 


M'Cabb. 


In  that  case  the  defendant's  remedies  were  prejudiced  by  the 
want  of  notice  of  dishonour.  Here  the  defendant  is  not  in  any 
way  prejudiced.  There  is  no  question  of  insolvency  here.  I 
have  treated  the  case  as  if  the  bill  given  by  the  son  to  the  father 
was  purely  an  accommodation  note  for  the  acceptance  of  the 
father.  Therefore^  the  father^  by  not  receiving  notice  of  dishonour 
is  not  prejudiced,  because  he  never  could  have  recovered  the  13Z. 
as  against  his  son.  Byles  (12th  Ed.),  at  p.  130,  says :  ''In  an 
action  by  the  drawer  of  a  bill  for  19Z.  5«.,  payable  to  his  own 
order,  against  the  acceptor,  it  appearing  that  the  bill  was  accepted 
for  value  as  to  lOZ.,  and  as  an  accommodation  to  the  plaintifE 
as  to  the  residue.  Lord  Ellenborough  held,  that  although  with 
respect  to  third  persons,  the  amount  of  the  bill  might  be  19Z.  5^., 
yet  as  between  these  parties  it  was  an  acceptance  to  the  amount 
of  lOl.  only."  The  authority  cited  for  this  passage  is  Darnell  v. 
WUltama  (11). 

Sly,  in  reply.  The  rule  as  to  posting  notice  of  dishonour  is 
not  based  on  the  question  whether  any  damage  has  been 
received  by  the  indorser.  That  question  was  not  raised  in  the 
Court  below  at  all. 

Oiir.  adv.  vult. 

On  August  2  the  judgment  of  the  Court  was  delivered  by  Aug,  2. 

The  Chisv  Justice.  This  was  a  District  Court  appeal,  which 
was  argued  on  the  17th  of  last  May.  The  action  was  to  recover 
13Z.  16*.  lid.,  for  goods  sold  and  delivered,  and  was  tried  before 
Mr.  District  Court  Judge  McFarland  at  Goulbum.  The  defence 
rehed  on  set  up  the  following  facts : — It  appeared  that  the  plain- 
tiffs had  dealings  with  the  defendant,  and  also  with  the  defen- 
dant's son,  resulting  in  the  defendant's  son  becoming  indebted 
to  the  plaintiffs  in  the  sum  of  68Z.,  and  the  defendant  in  the 
above  sum  of  13Z.  16«.  lid.  Thereupon  the  son  made  a  promis- 
sory note  in  favour  of  the  defendant  for  81Z.  IGs.  lid.,  which  the 
defendant  then  indorsed  to  the  plaintiffs.     This  note  was  dis- 

(11)  a  Stark.  1C6, 
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1887.  honoured  at  maturity,  but  the  plaintiffs,  who  were  then  the 
FuBNiB  holders,  did  not  give  to  the  defendant  notice  of  such  dishonour. 
M'Cabi  Notwithstanding  this  want  of  notice,  the  plaintiffs  sued  the 
-,,  ^  J  defendant  upon  the  note,  and  a  verdict  for  the  full  amount  was 
obtained  in  the  District  Court.  This  verdict  was,  however, 
set  aside  by  this  Court  upon  the  defendant's  appeal  (a).  The 
plaintiffs  then  sued  the  defendant  for  this  132.  16^^.  lid., 
being  that  portion  of  the  consideration  for  which  the 
defendant  was  originally  liable,  and  the  District  Court  Judge 
found  a  verdict  in  the  plaintiffs'  favour.  The  defendant  has  now 
appealed,  one  of  the  grounds  of  such  appeal  being  that  the 
^  plaintiffs  having  already  sued  upon  the  promissory  note  for  8H. 
168.  lid.,  and  a  verdict  having  been  given  for  the  defendant,  the 
plaintiffs  are  not  entitled  to  fall  back  upon  the  original  considera- 
tion. I  was  for  some  time  in  doubt  as  to  whether  the  defendant 
could  in  this  action  rely-  upon  the  neglect  of  giving  notice  of 
dishonour,  inasmuch  as  he  was  liable  to  contribute  to  the  pay- 
ment of  the  note  to  the  extent  of  the  amount  he  was  here  sued 
for.  I  have,  however,  after  careful  consideration,  come  to  the 
conclusion  that  the  defendant  being  entitled  to  receive  notice  of 
dishonour  (as  already  held  by  the  Court),  the  plaintiffs  are  not 
entitled  to  fall  back  upon  the  ori^nal  consideration.  In  Foster 
V.  Parker  (2  C.P.D.  18)  a  bill  had  been  drawn,  accepted,  and 
indorsed  by  several  persons  for  the  purpose  of  raising  money  for 
the  joint  use  of  drawer,  acceptor,  and  the  several  indorsers,  and 
the  indorsers,  notwithstanding  their  liability  to  contribute  as 
among  themselves  to  the  payment  of  the  bill,  were  held  entitled 
to  receive  notice  of  dishonour,  and  that  to  disentitle  an  indorser 
to  such  notice  the  holders  must  show  that  it  was  the  indorser's 
duty  as  between  himself  and  the  other  parties  to  the  note  to  pro- 
vide for  it.  In  this  case  it  clearly  was  not  the  defendant's  duty, 
as  between  himself  and  the  maker  of  the  note,  to  provide  for  the 
payment  of  the  sum  of  68Z.,  the  larger  part  thereof.  This  being 
so,  it  is  well-established  that  the  consequence  of  neglect  of 
notice  is  that  the  party  to  whom  it  should  have  been  given  is 
discharged  from  all  liability,  whether  on  the  note  or  on  the  con- 
sideration for  which  the  note  was  paid  {Byles  on  Bills j  292, 
(a)  3  Weekly  Notes  (N.S.W.)  43. 
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nth  edition).  As  was  said  by  Mr.  Justice  WilUatM  in  Peacock 
7.  PuTsell  (14  C.B.  N.  S.,  at  page  780),  ''The  laxihea  of  the 
plaintiff  in  not  duly  presenting  the  bill  constitutes  this  a  pay- 
ment before  action  brought.'^  So  here  it  must  now  be  considered 
that  the  effect  of  the  plaintiffs'  neglect  to  give  the  defendant  due 
notice  of  dishonour  of  this  note  operated,  and  is  treated  by  the 
law,  as  equivalent  to  payment  as  between  the  plaintiffs  and 
the  defendant  of  the  amount  sued  for.  The  verdict  obtained  in 
this  case  must  therefore  be  set  aside,  and  a  verdict  entered  for 
the  defendant,  with  costs,  and  with  the  costs  of  this  motion. 

Rule  absolute  with  coats. 

Attorney  for  appellant   (defendant)  :    W.  J.   Fergusson,  for 
Datfidson  (Goulburn). 

Attorney  for  respondents  :  Pigott,  for  Betts  (Gk>ulbum). 


1887. 


FUBMIB 
V. 

M'Cabs. 
The  C  J. 


K1N8ELA  V.  METROPOLITAN  MUTUAL  PROVIDENT  BUILDING  AND 
INVESTMENT  ASSOCIATION. 

Heal  property  Umie— Verdict  given — Application  to  remove  caveat — Coete. 

After  Terdict  in  an  issue  under  the  Real  Property  Act  in  favour  of  the  applicant, 
he  should  first  ask  the  oayeator  to  remoTe  his  caveat. 

SembU,  per  Faucett,  J.,  and  Innes,  J.    If  the  caveat  is  not  removed  he  should 
applj  e9  parte  for  an  order  removing  it. 

Qiunrs  (per  the  O.J.)«  if  any  order  necessaiy. 

A  direction  as  to  extra  costs  cannot  be  obtained  before  taxation. 

Lingen,  for  the  defendants  (the  applicants)^  moved  on  notice  for 
an  order  directing  the  plaintiff  to  withdraw  his  caveat^  nnd  that 
the  plaintiff  pay  the  costs  of  and  incidental  to  this  motion^  and 
all  other  costs  that  have  been  incurred  by  the  defendants  of  and 
incidental  to  all  proceedings  under  section  4  of  41  Vie.  No.  18^ 
and  that  the  Registrar-General  be  directed  to  proceed  with  the 
defendants'  application  and  to  issue  a  certificate  of  title.  The 
notice  also  asked  that  the  Prothonotary  be  directed  to  tax 
certain  extra  costs  of  survey. 
K.8.W  JL,  Vol.  Vin.,  Law.  T 


Jul^  26. 


TheCJ. 
Faucett  J. 

and 
Innee  J. 
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^^^'  [Sib  G.  Innss.     You  want  a  review  of  taxation  before  it  bas 

K1N8BLA    taken  place  I] 

V. 
MSTBOP. 

BuiLDiiro        The  aflSdayit  in  support  stated  that  an  issue  under  the  Real 
880CIATI0N.  p^f^p^^y   ^^j.  jjg^    been    tried,   and   found  in   favour   of  the 

defendants  (applicants  to  bring  certain  lands  under  the  Act), 
and  that  no  notice  of  intention  to  proceed  for  a  new  trial  had 
been  filed  by  the  plaintiff. 

Walker,  for  the  caveator,  opposed.  We  are  here  in  obedience 
to  the  notice,  but  no  application  was  made  to  us  to  withdraw 
our  caveat. 

[The  Chiev  Justicb.  We  can  order  that  the  caveat  be  removed, 
but  the  applicant  must  pay  the  costs  of  this  motion,  as  no  appli* 
cation  was  made  to  the  other  side.] 

Lingen,  We  are  compelled  to  come  to  the  Court  for  the  ord^ 
to  remove  the  caveat :  41  Vic.  No.  18,  s.  4.  This  is  the  only 
way  of  completing  the  record.  A  verdict  standing  for  a  1000 
years  does  not  become  an  order  of  the  Court,  and  would  not  do 
away  with  the  existent  order  for  trial.  How  could  the  examiner 
act  on  anything  less  than  an  order  ?  We  cannot  sign  judgment 
on  the  verdicfc  given  on  the  issue.  It  is  not  our  business  to  run 
after  the  caveator,  who  has  wronged  us. 

The  Chief  Justice.  I  think  the  Court  ought  to  set  its  face 
against  attempts  to  heap  up  unnecessary  costs.  I  think  this 
motion  was  unnecessary.  A  verdict  was  given  on  the  issues  in 
the  applicant's  favour  -,  and  no  motion  has  been  made  to  set  it 
aside.  That  being  so,  the  applicants  want  to  get  an  opinion  of 
the  Court  as  to  the  way  in  which  the  costs  should  be  taxed.  At 
this  stage  the  Court  cannot  deal  with  it.  The  plaintiff  should 
have  been  asked  to  withdraw  his  caveat.  If  the  applicants  want 
the  order,  I  think  it  can  only  be  granted  on  payment  of  costs. 

Faucett,  J.  I  am  not  prepared  to  say  that  in  a  general  way 
the  party  successful  on  an  issue  should  not  obtain  an  order  for 
the  removal  of  the  caveat. 
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Sib  6.  Innes^  J.    I  agree  with  his  Honour  Mr.  Justice  Faueett.       ^^y* 
There  are  many  cases  of  this  kind  in  which  an  order  has  been     Kinbila 
made^  though  it  is  not  necessary  to  make  such  an  order  when  the     mbtbop. 
caveat  is  withdrawn.     But  it  might  have  been  done  ex  parte.    BuiLDiwe 
I  thinks  therefore,  that  the  costs  of  the  caveator^  who  has  been 
wrongly  brought  here^  especially  to  oppose  the  application  as  to 
the  extra  costs  prematurely  made,  should  be  paid  by  the  appli- 
cants. 

Order  for  the  withdrawal  of  caveat 
and  issue  of  certificate,  defendants 
to  pay  costs  of  this  motion. 

Attorney  for  applicants  (defendants) :  E.  Meyer. 
Attorney  for  plaintiff  (caveator)  :  T.  Read. 


AITEEN  JLVD  Co.  V.  STEWART  and  Co.  July  28. 

Prmctpal  and  agtni — "  Sole  agent"  for  goode  of  foreign  manufadure^Privity  of 

contract — Ueage  of  huiineee — Convenience.  The  C.J. 

Innee  J. 
P.«  "  sole  agent"  for  the  sale  of  the  plaiiitiff's  ale,  shipped  to  him  bj  the         and 

plaintiff  in  Scotland,  sells  a  quantity  in  the  ordinary  oourse  of  business  to  Stephen,  J. 
the  defendant,  the  .invoice  bearing  the  words  "bought  of  P./'  and  in  the 
comer  "  agents  for  James  Aitken  and  Co."  P.,  being'  indebted  to  the  defen* 
dants  in  an  amount  exceeding  the  price  of  the  ale,  went  insolvent,  and  the 
plaintiffs,  not  having  been  paid  for  the  ale  by  P.,  sued  the  defendants  for  the 
price  and  obtained  a  verdict  in  a  District  Court. 

HeU,  that  there  was  no  privity  of  contract  between  the  plaintiffs  and  the 
defendants,  and  that  the  plaintiffs  ought  to  have  been  nonsuited. 

HM,  also,  that  according  to  the  usage  of  business,  and  the  principle  of  con- 
venience, the  relation  between  the  plaintiffs  and  P.  was  not  that  of  principal 
and  agent,  but  of  consignor  and  consignee. 

Verdict  ordered  to  be  entered  fer  the  defendants. 

District  Coubt  appeal.  Phillips  and  Co.^  wine  and  spirit 
merchants  in  Sydney^  held  themselves  out  as  ''sole  agents'' 
for  Aitken's  ale.  The  defendants^  also  merchants  in  Sydney, 
were  in  the  habit  of  purchasing  from  Phillips  and  Co.  quantities 
of  that  ale.  In  August,  1886,  Phillips  and  Co.  sold  through  a 
broker  to  the  defendants  four  hogsheads  of   Aitken's  ale  at 

T2 
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^^^'  5Z.  lOs.  per  hogshead.  In  September,  Phillips  and  Co.  seques- 
AiTESK  trated  their  estate,  and  at  the  time  Phillips  and  Co.  were 
Stbwabt.  iiidebted  to  the  defendants  in  an  amonnt  exceeding  the  prioe  of 
the  ale  in  question,  and  the  defendants  proved  for  the  difference 
in  the  Insolvency  Court.  Subsequently  to  the  sequestration, 
Aitken  and  Co.,  brewers  in  Dumfries,  Scotland,  sent  out  an 
agent  with  a  power  of  attorney  to  act  for  them,  and  not  having 
been  paid  by  Phillips  and  Co.  sued  Stewart  and  Co.  for  the  price 
of  the  ale  purchased  by  them  from  Phillips  and  Co. 

The  District  Court  Judge  (Bowling)  gave  a  verdict  for  the 
plaintiffs  for  20Z.  18«. 
The  defendants  appealed. 

Naahj  for  the  appellants,  referred  to  the  evidence  of  Ferguson, 
a  clerk  of  Phillips  and  Co.  (set  out  in  the  Chief  Justice's  judg- 
ment), to  show  that  the  contract  was  between  Stewart  and 
Phillips,  and  there  was  no  privity  between  Stewart  and  the 
plaintiffs.  The  words  ^'  sole  agents  *'  could  not  now  be  used  in 
their  ordinary  sense,  but  must  be  taken  to  mean  ^^sole  con- 
signees" of  these  particular  goods.  Therefore  the  doctrine  of 
principal  and  agent  did  not  apply.  Besides,  it  would  be  extremely 
inconvenient  to  hold  otherwise,  sis  is  pointed  out  in  Armstrong 
V.  Stokes  (1).     He  also  cited  Thompson  v.  Davenport  (2). 

Fring,  for  the  plaintiffs,  shewed  cause.  Phillips  and  Co.  held 
themselves  out  to  the  world  as  sole  agents  for  the  plaintiffs'  ale. 
The  defendants,  therefore,  had  notice  that  Phillips  was  agent 
for  the  plaintiffs  as  disclosed  principals. 

The  Chief  Justice.  I  am  of  opinion  the  plaintiffs  ought  to 
have  been  nonsuited.  It  appears  from  the  evidence  of  a 
witness  called  by  the  plaintiffs  that  in  September  last 
Phillips  sold  four  hogsheads  of  ale  of  plaintiffs'  brand 
to  the  defendants,  and  in  the  invoice  appears  the  words 
''bought  of  Robert  Phillips  and  Co."  True,  on  the  comer 
are  the  words  in  print  "  Agents  for  James  Aitken  and  Co.," 
but  Mr.  Nash  has  already  shown  that  that  is  a  common  occur- 
rence in  the  course  of  business.  It  is  very  possible  that  Aitken 
(1)  L.R.  7  q.B.  at  |).  605  (2)  9  B.  &  C.  78  :  Sui.  L.  cme9. 
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and  Co.  do  ship  their  ale  to  Phillips  and  Co.  as  sole  consignees        ^^^7. 
of  Aitken's  ale>  and  that  Aitken  and  Co.   immediately   npon      Aitxsn 
shipping  draw  upon  Phillips  and  Co.  through  some  bank,  and    sibwabt. 
that  it  is  only  upon  Phillips  and  Co.  accepting  the  drafts  that '    rpj^^  q  j 
they  can  obtain  the  bills  of  lading,  and  get  the  ale  which  is' 
shipped  to  them.     Phillips  and  Co.,  so  far  as  purchasers  from 
them  are  concerned^  sell  the  ale  as  their  own  goods.     Therefore, 
it  is  to  Phillips  and  Co.  that  the  purchaser  must  look  in  the 
event  of  there  being  any  damage  to  the  goods,  or  a  delivery  of 
goods  which  tamed  out  to  be  inferior  to  sample.     He  could  sue 
Phillips  and  Co.,  and  Phillips  and  Co.  only,  in  the  case  of  any 
misdescription  of  the  goods  or  damage.     On  the  other  hand,  if 
the  purchaser  had  not  paid  for  the  goods,  who  would  sue  him  ? 
Surely  Phillips  and  Co.>  and  not  Aitken  and  Co.     The  contract, 
as  shown  by  a  bought  and  sold  note,  the  invoice,  and  the  delivery 
order,  was  a  contract  between  Stewart  and  Phillips,  and  no  one 
else,  and  on  this  ground  I  think  the  conclusion  of  the  District 
Court  Judge  was  incorrect,  and  that  the  verdict  ought  to  have 
been  for  the  defendants. 

Sib  G.  Inkis,  J.  I  am  of  the  same  opinion.  The  contention 
of  Mr.  Pring  amounts  to  this,  that  because  a  man  announces  - 
himself  to  be  the  "  sole  agent^'  for  any  particular  commodity 
that  may  be  well-known  in  commerce,  he  cannot  be  the  principal 
in  any  sale  of  that  commodity,  but  can  only  sell  as  agent  of  the 
manu&ctnrer.  A  statement  of  that  kind  only  requires  to  be 
mentioned  to  carry  its  own  refutation.  There  must  have  been 
some  confusion  in  his  Honour's  mind  between  Aitken's  ale  and 
the  property  in  Aitken's  ale.  There  was,  it  seems  to  me,  no 
privity  whatever  between  the  defendants  here  and  Aitken  and 
Co.  j  and  the  cases  of  Ireland  v.  Livingstone  (3)  and  Hutton  v. 
Bulloch  (4),  though  converse  cases,  clearly  establish  the  principle. 

Stephen,  J.  If  Mr.  Pring  is  right,  it  would  follow  that  an 
action  might  be  brought  by  Stewart  against  Aitken  and  Co.  in 
Scotland.  Phillips  and  Co.,  by  merely  calling  themselves  agents, 
dtfinot  establish  a  privity  of  contract  between  their  customer  and 
the  principal  in  Scotland.  I  am  greatly  influenced  by  the 
(3)  L.K  5  U.L.  at  p.  408.  (4)  L.E.  9  Q.B.  572 
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^^^'       passage  cited  by  Mr.  Nash  from  Armstrong  v.  Stokes  (1)  as  to 
AiTxur     the  great  iDconvenience  which  would  result  if  this  action  could 
Stbw'abt.    ^^  maintained. 

Stephen,  J.       rpj^^  CouET  ordered  the  verdict  to  be  entered  for  the  defendants 
with  costs. 

Pring  asked  for  a  new  trial. 

The  Chixf  Justicb.     No  doubt  we  have  the  power  to  grant  a 
new  trials  but  it  is  not  a  case  in  which  we  ought  to  exercise  it. 

Rule  absoltUe  with  costs. 


Attorneys  for  plaintiffs :  Laurence  ^  Rich, 
Attorney  for  defendants :  Sanders. 


July  28. 


The  O.J. 

JntiM  J. 

and 

Stephen,  J. 


DAVIDSON  V.  DENNIS. 

Zneolveney — Order  and  diepoeUum — Bill  of  eale  overfurmtiure  allowed  to  ineotveiU 
(grantor)  hg  ereditore — Furniture  at  time  of  ineolvencg  in  hands  of  bailiff— 
Trover  hy  bill  qf  edle  holder  {an  aeeenting  creditor)  against  grantor— Insot- 
vencg  Aot  (6  Vie.  No,  17),««.  94, 56. 

On  the  6th  October,  1886,  the  defendant  gave  the  plaintiff  a  bill  of  lale,  which 
was  nerer  registered,  oyer  certain  honsehold  furniture.  On  the  9th  April,  1886, 
the  defendant  gave  a  second  bill  of  sale,  which  was  registered  on  the  28th  April, 
oyer  the  same  furniture,  to  one  Tait.  On  the  1 1th  May,  1886,  the  defendant 
became  insolyent,  the  furniture  at  the  time  being  in  the  possession  of  a  bailiff  under 
a  writ  of  execution.  On  the  9th  June,  1886,  T.  assigned  his  bill  of  sale  by  deed 
to  the  plaintiff.  Neither  T.  nor  the  plaintiff  proved  for  any  part  of  the  debt 
secured  bj  the  bill  of  sale.  On  the  19th  August,  1886,  the  plaintiff  joined  with 
the  other  creditors  in  allowing  the  defendant  his  furniture,  including  the  furniture 
comprised  in  the  bill  of  sale  \  and  the  allowance  was  duly  ratified  by  the  Chief 
Comnussioner.  The  plaintiff  brought  an  action  in  the  District  Court  against  the 
defendant  for  conyersion  and  detinue  of  the  furniture,  and  was  nonsuited  on  the 
ground  that,  haying  joined  in  the  directions  allowing  the  defendant  his  fumitore, 
must  be  taken  to  haye  abandoned  his  claim  upon  it. 

KM  (on  appeal),  that,  as  at  the  time  of  the  insolyency,  the  furniture  was  in  the 
hands  of  a  bailiff,  and  not  in  the  "possession,  order,  or  disposition  *'  of  the  insol- 
yent within  the  meaning  of  s.  66  of  6  Yic.  No.  17,  the  action  was  maintainable. 

District  CouBT  appkal.  Action  for  conversion  and  detinae  of 
certain  fomiture  and  household  effects  worth  175Z.     Defence  :-* 
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1.  Not  guilty.     2.  Non  detinet.    8.  That  the  goods  were  not  the        1887. 
plainixfi's.     4.  That  the  plaintiff,  as  one  of  the  creditors  of  the    Davidson 
defendantj  joined  with  the  other  creditors  in  allowing  the  defen-     dj^nib. 
dant  to  retain  for  his  own  use  his  household  furniture,  and  that 
the  Chief  Commissioner  of  Insolvent  Estates  ratified  the  allow- 
anoe.    5.  That  between  the  time  of  giving  a  certain  bill  of  sale, 
onder  which  the  plaintiff  claims,  and  the  commencement  of  this 
action,  the  defendant's  estate  was  duly  sequestrated  as  insolvent, 
and  that  it  is  still  so  insolvent,  and  that   by  means   of   such 
sequestration  the  property  claimed  by  the  plaintiff  herein  became 
vested  in  the  official  assignee  for  the  benefit  of  all  creditors. 

The  &cts  as  they  appeared  from  the  Judge's  notes  were  as 
follows  : — On  the  6th  October,  1885,  the  plaintiff  advanced 
572.  7tf.  to  the  defendant  upon  the  security  of  a  bill  of  sale 
bearing  that  date,  over  his  household  furniture,  comprising  the 
property  now  sued  for.  This  bill  of  sale  was  not  registered. 
On  the  9th  April,  1886,  the  defendant  gave  to  one  Tait  a  bill  of 
sale  over  the  same  goods,  to  secure  1302.  This  bill  of  sale  was 
registered  on  the  28th  April,  1886.  On  the  11th  May,  1886, 
the  defendant  became  insolvent,  the  property  being  in  the  hands 
of  a  bailiff  under  a  writ  of  execution.  At  this  time  the  defen- 
dant owed  the  plaintiff  32Z.,  the  balance  of  the  advance  secured 
by  the  first  bill  of  sale.  On  the  9th  June,  1886,  the  plaintiff 
purchased  the  interest  of  Tait,  who  assigned  by  deed  to  the 
plaintiff  his  bill  of  sale  of  9th  April.  Neither  Tait  nor  the 
plaintiff,  as  his  assignee,  ever  proved  in  respect  of  the  180Z.,  nor 
any  part  thereof.  On  the  19th  August,  1886,  the  plaintiff  joined 
with  the  other  creditors  of  the  defendant,  allowing  him  his 
fnxnitore,  including  the  chattels  sued  for.  These  directions  were 
ratified  by  the  Chief  Commissioner  of  Insolvent  Estates  before 
action  brought,  so  that  the  said  furniture  became  thereby  vested 
in  the  defendant.  At  the  trial  the  plaintiff  swore  that  when  he 
joined  in  those  directions  he  simply  intended  them  to  operate 
upon  the  defendant's  equity  of  redemption  in  the  furniture,  so 
ihat  if  the  defendant  paid  off  the  mortgage  effected  by  the  bill 
of  sale  of  April  9th,  1886,  he  could  then  be  in  a  position  to  retain 
the  property  free  of  any  claim  by  the  official  assignee.  The 
defendant  gave  in  evidence  the  various  proceedings  in  insol- 
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^^^'       vency,  inclading  the  before-mentioned  directions  of  creditors  and 

Datidboh    the  Chief  Commissioner's  ratification  of  same.     It  was  not  shewn 

DsMNxs.     in  ^^7  way  that  the  official  assignee  had  elected  to  exercise  the 

powers  given  him  by  s.  55  of  tlte  Insolvency  Act,  and  thepbdntifi 

proved  that  a  demand  had  been  made  for  the  property  and  refused. 

The  District  Court  Judge  ruled  that  the  plaintiff^  by  joining 
in  these  directions  to  allow  the  defendant  his  furniture  in  a 
general^  unqualified  way^  after  he  became  entitled  to  what  had 
been  Mr.  Tait's  bill  of  sale^  in  addition  to  his  own  original  bill 
of  sale>  must  be  taken  to  have  abandoned  his  claims  under  both 
bills  of  sale^  and  could  not  now  maintain  his  action^  and  he 
accordingly  nonsuited  the  plaintiff^  bat  without  costs. 

The  plaintiff  appealed. 

A  rule  nisi  was  granted  on  the  gi*ounds  : — 1.  That  the  Judge 
was  wrong  in  nonsuiting  the  plaintiff.  2.  That  the  Judge  was 
wrong  in  holding  that  the  plaintiff^  by  joining  in  the  direction  of 
the  allowance  of  the  defendant's  furniture,  was  debarred  from 
enforcing  his  rights  and  claims  under  the  bill  of  sale  of  9th  day 
of  April,  1886,  given  by  the  defendant  to  one  Francis  Tait,  and 
subsequently,  but  prior  to  the  date  of  the  defendant's  insolvency, 
assigned  by  the  deed  of  the  said  Francis  Tait  to  the  plaintiff. 

Oardon,  for  the  appellant,  referred  to  s.  34  of  the  Insolvency 
Act  (5  Yic.  No.  17),  and  was  stopped. 

Sogers,  for  the  defendant,  shewed  cause.  By  s.  55  of  5  Yic. 
No.  17  the  property  in  the  goods  was  in  the  official  assignee. 
The  assignment  by  Tait  to  the  plaintiff  did  not  take  place  till 
after  the  sequestration ;  therefore  the  defendant  is  not  entitled 
to  recover:  Spdckman  v.  Miller  (1).  The  plaintiff  is  estopped 
by  his  own  consent,  being  the  very  person  who  moved  that  the 
defendant  should  be  allowed  his  furniture. 

[The  Chief  Justice  referred  to  Ex  parte  Homan  (2)  and  Ex 
parte  Harding  (3).] 

When  the  official  assignee  took  possession  of  the  goods  under 
s.  55,  the  bill  of  sale  was  dead. 

(1)  31  L.J.  O.P.  309.  (2)  L.K.  12  £q.  598.  (3)  L.B.  15  £q.  223. 
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[The  Chief  Justice.     Bat  the  Jadge  has  found  that  the  goods  1B87. 

were,  at  the  time  of  the  insolveiicy,  in  possession  of  a  bailifE ;  so  Datidsoit 

that,  according  to  Fletcher  v.  Manning  (4),  they  did  not  pass  to  d,Jnis. 
the  official  assignee.] 

The  Chief  Justice.  We  think  that  the  nonsuit  in  this  case 
must    be    set    aside.     It    appears  that    on  the  6th    October^ 

1885,  the  defendant  gave  the  plaintiff  a  bill  of  sale  over 
certain  furniture,  as  security  for  money  advanced  to  him  by 
the  plaintiff.  On  the  9th  April,  he  gave  a  fresh  bill  of  sale 
over  the  same   furniture   to  one  Tait.      On    the    11th   May, 

1886,  he  became  insolvent ;  and  at  that  time  the  goods  were  in 
the  possession  of  the  sheriff's  bailiff  under  a  writ  of  execution. 
The  plaintiff  proved  in  the  defendant's  insolvency  for  82Z.,  the 
balance  owing  to  him  on  the  first  transaction.  Subsequently,  at 
an  adjourned  meeting,  a  motion  was  made  and  carried  that  the 
insolvent  should  be  allowed  his  furniture,  and  was  ratified  by  the 
Chief  Commissioner,  so  that  the  effect  of  the  order  and  ratifica- 
tion was  that  the  insolvent  got  back  whatever  furniture  he  had 
apart  from  that  included  in  the  second  bill  of  sale,  and  also  the 
equity  of  redemption  in  the  goods  included  in  that  bill  of  sale. 

Afterwards  Tait  assigned  his  bill  of  sale  to  the  plaintiff. 
Neither  Tait  nor  the  plaintiff  proved  in  respect  of  the  advances 
made  by  Tait ;  therefore,  as  far  as  the  Insolvency  Court  is  con- 
cerned, no  cognizance  can  be  taken  of  those  bills  of  sale.  The 
official  assignee  does  not  appear  to  have  exercised  his  powers 
under  s.  89  of  5  Vic.  No.  17. 

Afterwards  the  plaintiff  brings  this  action,  and  I  can  see 
nothing  to  prevent  him  maintaining  it,  the  Insolvent  Court 
having  no  cognizance  of  the  bill  of  sale,  or  of  the  plaintiff  as 
assignee  or  grantee  of  the  original  holder.  It  is  said  tha^-  the 
property  in  the  goods  passed,  by  the  operation  of  s.  55  of  5  Vic- 
No.  17,  to  the  official  assignee.  But  we  need  not  now  consider 
the  difficult  points  which  might  arise  as  to  whether  or  not  the 
goods  vested  in  the  official  assignee,  by  virtue  of  s.  55,  as  it  appear^ 
that  at  the  time  of  the  sequestration  these  goods  were  in  the  hands 
of  a  sherifiPs  bailiff  under  a  writ  of  execution.     The  effect  of  the 

(4)  12  M.  k  W.  671. 
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^^^-  goods  being  taken  in  execution  was  that  they  were  not  in  the 
Datidbon  order  and  disposition  of  the  insolvent.  That  is  in  accordance 
Dbnkis.  ^^^b  ^^^  dictum  of  Parhey  B.^  in  Fletcher  ▼.  Manning  (4)j  at  p. 
The  C.J.  ^^^'  ThiA  was  followed  by  an  express  decision  in  Ex  parte  Fobs 
(5),  where  Ttimer,  L.  J.^  says^  at  p.  243 :  ''  There  is  no  pretence  for 
saying  that  the  possession  afterwards  was  in  any  sense  the 
possession  of  the  bankrupt^  or  that  the  bankrupt  continued  in 
possession^  after  the  execution  by  the  sheriff,  in  the  same  mode 
as  he  had  been  in  possession  prior  to  the .  execution  levied. 
This  state  of  circumstances,  I  think,  brings  the  case  distinctly 
within  the  doctrine  of  Fletcher  v.  Manning  (4),  which  is  in 
conformity  with  a  long  train  of  previous  decisions,  to  be  found  in 
Jones  Y.  Dwyer  (6),  and  Arhouin  v.  Williame  (7),  and  in  Ex  parte 
Smith  (8),  and  Bobinaon  v.  McDonnell  {9).'^  On  these  grounds, 
therefore,  that  at  the  time  of  the  insolvency  the  property  was  in 
the  hands  of  a  bailiff,  and  not  in  the  possession,  order,  or  dis- 
position of  the  insolvent  within  the  meaning  of  s.  55,  there  is 
nothing  to  interfere  with  the  plaintiff's  right  to  bring  this  action. 

Sib  Gr,  Ink bs,  J.  I  am  of  the  same  opinion.  The  bill  of  sale, 
which  would  have  been  valueless  if  the  goods  had  not  been 
seized  by  the  sheriff,  remains  alive,  and  enables  the  plaintiff  to 
claim  these  goods  as  his  own. 

Stephen,  J.  I  am  of  the  same  opinion.  Assuming  the  &cts 
to  be  as  Mr.  Rogers  has  stated,  then  I  quite  agree  that  this 
allowance  of  his  furniture  to  the  insolvent  could  only  operate  as 
to  goods  then  belonging  to  the  insolvent,  and  not  as  to  goods  the 
property  in  which  was  in  someone  else. 

Rule  absolute  to  set  aside  the  nonsuit, 
with  costs  of  this  motion. 

Attorney  for  appellant :  W,  J.  Fergusson. 

Attorney  for  respondent :  8.  J.  BuU,  for  &  Brian  ^  (yBrien 
(Goulburn). 

(5)  12  De  a.  k  J.  280.  (8)  Back.  149. 

(6)  15  East  21.  (9)  2  B.  &  Aid.  134. 

(7)  By.  &  Moo.  72. 
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BLAXLAND  v,  GEATTAN.  )887. 


Sheriff,  sale  6y— J?^.  fa.— Bight,  title,  and  interest— Meifiitration.  j^y  29. 

B.  obtained  a  judgment  against  W.  G.  and  issued  a>E.  fa.,  which  was  after.      The  CJ. 
wiids  withdrawn.    Subsequently  to  the  issuing  of  that  writ,  W.  G.  transferred      Innee  J. 
a  leleetion  to  G.  (the  defendant) .    This  transfer  was  not  registered.  Afterwards    giJ^^  j. 
B.  issued  a  second  writ  of  fi.fa.  against  W.  G.,  under  which  the  sheriff  sold  to 
B.  aD  W.  G.'s  right,  title,  and  interest  (if  any)  in  this  selection.    This  transfer 
wss  registered.    B.  brought  ejectment  against  G.  (the  defendant). 

Held,  that  the  first  writ,  having  been  withdrawn,  did  not  bind  the  land  so  as 
to  invalidate  the  transfer  by  W.  G.  to  the  defendant;  and  that  as  W.  G.  had 
sold  the  land  before  the  second  writ  was  issued,  there  was  no  right,  title,  or 
interest  left  in  him  for  the  sheriff  to  convey,  and  therefore  no  transfer  to  register 
[Me  BUiott  (7  N.S.W.  L.B.  271)  followed].  If  anythmg  had  passed  at  the 
sheriff's  sale,  the  registration  of  that  transfer  would  have  given  it  priority  over 
tbe  unregistered  transfer  to  the  defendant. 

Nbw  trial  motion.  This  was  an  action  of  ejectment  brought 
to  recover  possession  of  a  conditional  parchase  of  316  acres  at 
Armidale.  The  plaintiff  based  his  title  on  a  parchase  from  the 
sheriff  on  the  9th  June^  1886,  of  "  the  right,  title,  and  interest 
(if  any)"  of  one  William  Grattan  in  and  to  the  said  conditional 
parchase.  On  the  14th  April,  1886,  plaintiff  recovered  against 
William  Grattan  a  verdict  for  250Z.,  and  subsequently  judgment 
was  signed  for  that  amount.  On  the  26th  April  a  writ  of  Ji.  fa. 
was  issued  and  lodged,  but  withdrawn  ;  and  on  the  1 8th  May  a 
second  writ  to  levy  the  sum  of  393Z.  4^.  2d.,  amount  of  judgment 
and  costs,  was  issued  and  lodged.  Under  this  writ,  on  the  9th 
June,  the  sheriff  sold  ''  the  right,  title,  and  interest  (if  any)" 
of  W.  Grattan  to  the  plaintiff.  On  the  29th  July  this  transfer 
was  lodged  with  the  land  agent,  and  registered  on  the  14th 
November.  The  defendant  claimed  the  land  by  virtue  of  a 
transfer  from  his  father,  William  Grattan,  dated  30th  day  of 
April,  1886,  before  the  issue  of  the  second  writ  of  fi.  fa.  Notifica- 
tion of  the  transfer  was  made  to  the  land  agent  in  due  course, 
bat  it  was  not  registered.  He  afterwards  transferred  the  land  to 
Messrs.  Nathan  Cohen  and  Co.,  of  Tam worth,  by  way  of 
mortgage.  At  the  trial  of  the  action,  before  Fattcett,  J.,  at 
Tamworth,  written  admissions  of  the  above  facts  were  made  and 
pat  in  evidence,  and  a  verdict  was  entered  pro  forma  for  the 
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^^7'  plaintiff,  the  Judge  deciding  that  the  first  writ  of  fi.  fa.  having 
Blaxland  been  withdrawn,  did  not  bind  the  land  so  as  to  prevent  ihe 
Gbattak.  transfer  from  William  Grrattan  to  the  defendant,  and  that  the 
second  writ  of  fi  fa.,  under  which  the  sale  took  place,  had 
nothing  to  bind,  as  William  Grattan  had  previously  sold  the 
land  to  the  defendant ;  and,  therefore,  the  sheriff  really  sold 
nothing  to  the  plaintiff ;  but  the  transfer  from  the  sheriff  to  the 
plaintiff,  dated  the  29th  July,  1886,  having  been  registered  b 
the  Registrar-GeneraVs  office,  and  the  previous  transfer  from 
William  Grattan  to  defendant  not  having  been  registered, 
although  bearing  a  date  long  antecedent,  the  Judge  formally 
decided  that  the  property  passed  to  the  plaintiff.  He,  however, 
reserved  leave  to  appeal  to  the  Full  Court,  and  a  rule  nisi  was 
granted  to  set  aside  the  verdict,  and  enter  a  verdict  for  the 
defendant. 

Salomons,  Q.C.  {Gordon  with  him),  for  the  defendant,  in  support 
of  the  rule.  A  purchaser  from  the  sheriff  only  gets  the  bene- 
ficial interest  that  was  in  the  execution  debtor.  Mere  r^istration 
will  not  enlarge  that  estate.  The  case  of  Be  Elliott  (1)  is 
conclusive  in  the  defendant's  favour.  (See  the  judgment  of 
Martin,  C.J.,  at  p.  276.)  And  in  Fuller  v.  Ooodwin  (2),  Stephen, 
C.  J.,  said :  "  Where  there  arises  no  question  between  two  or  more 
deeds  executed  by  the  same  transferror,  or  some  person  in  his 
right,  and  conveying,  or  purporting  to  convey,  the  same  pro- 
perty, registration  is  of  no  value.''  In  that  case  the  second 
registered  conveyance,  to  which  the  Court  gave  effect,  was  by 
the  official  assignee  of  the  transferror  of  the  first  unregistered 
conveyance,  and  purported  to  convey  the  same  property.  Here 
all  the  sheriff  sold  was  the  right,  title,  and  interest  (if  any)  of 
the  execution  debtor.  According  to  Be  Elliott  (1)  nothing  passed 
by  that  sale,  and  there  was  therefore  nothing  to  register. 

Pring,  for  the  plaintiff,  shewed  cause.     Admitting  the  prin- 
ciples upon  which  Be  Elliott  (I)  was  decided,  the  contention  on 
the  part  of  the  defendant  is  open  to  the  objection  on  the  score 
of  inconvenience  which  was  upheld  in  Fuller  v.  Ooodwin  (2). 
(1)  7  N.S.W.  L.E.  271.  (2)  4  S.C.B.  66. 
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[The  CHisr  Justicb.     In  Re  Elliott  (1)  the  judgment  creditor  1887. 

had  somethings  viz.,  the  equity  of  redemption.     How  oan  we  Blaxland 

say  here^  when  the  judgment  creditor  had  nothings  that   the  QA^^i^AN. 
whole  estate  passes  ?] 

Substitute  the  sheriff  for  the  official  assignee,  and  Fuller  v. 
Goodwin  (2)  is  a  direct  authority  in  my  favour.  Purchasers  from 
the  sheriff,  just  as  much  as  purchasers  from  an  official  assignee, 
should  be  protected  against  secret  conveyances.  The  plaintiff 
is  also  entitled  to  succeed  by  virtue  of  his  priority  of  registration. 
8. 11  of  the  Begistratim  o/  Deeds  Act  (7  Vic.  No.  16)  enacts 
that  all  deeds  and  other  "  instruments/'  executed  and  made 
bond  fide  for  valuable  consideration,  and  which  shall  be  duly 
registered,  shall  take  priority,  not  according  to  their  respective 
dates,  but  according  to  priority  of  registration.  And  s.  22  of 
Ae  same  Act  defines  the  word  ''  instrument ''  to  include  "  not 
only  conveyances  and  other  deeds,  but  also  all  instruments  in 
writing  whatsoever  whereby  real  or  leasehold  estates  shall  be 
affected  or  shall  be  intended  so  to  be."  This  definition  would 
clearly  include  a  transfer  from  the  sheriff,  whatever  its  form. 

The  Chief  Justice.  In  this  case  it  appears  that  on  the  26th 
April,  1886,  o  writ  of  fi.  fa.  against  W.  Grattan,  senior,  was 
lodged  with  the  sheriff,  and  not  duly  executed.  On  the  30th 
April,  1886,  while  that  writ  was  so  lodged,  W.  Grattan,  senior, 
transferred  the  land  in  question  to  his  son,  the  defendant.  On 
the  29th  July,  a  fresh  writ  of  fi.  fa.  having  in  the  meantime  been 
issued  against  W.  Grattan,  senior,  the  sheriff  sold  all  the  right, 
title  and  interest  (if  any)  in  W.  Grattan,  senior,  to  the  plaintiff. 
In  the  meantime  the  defendant  had  mortgaged  the  property  to 
Natlian  Cohen  and  Co.  At  the  time  of  the  sale  by  the  sheriff 
Orattan,  senior,  had  no  rights  title,  or  interest  of  any  sort 
remaining  in  him.  If  he  had  had  anything  in  him,  the  transfer 
from  the  sheriff  to  the  plaintiff  would  by  its  registration  have 
taken  priority  over  Grattan's  transfer  to  the  defendant.  The 
sheriff  is  merely  a  conduit*pipe,  and  can  give  no  greater  estate 
to  a  purchaser  than  was  in  the  person  whose  estate  he  sells.  If 
we  were  to  hold  otherwise,  we  should  have  to  overrule  Re  Elliott 
(1),  which,  as  it  seems  to  me,  was  most  properly  decided.     In 
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1887.       that  case  the  only    beneficial    interest    which    the    execution 


Blaxland   creditor  had  at  the  time  of  the  sale  by  the  sheriff  was  the  equity 
Oeattan.    ^^  redemption,  and  the  Court  held  that  nothing  but  that  interest 
Tlie  O.J.     P^8ed.     It  appears  to  me,  therefore,  that  the  verdict  in  this  case 
should  be  entered  for  the  defendant. 

Sib  G.  Innes,  J.  I  am  of  the  same  opinion,  although  Be 
Elliott  (1)  went  further  than  this  case  requires  us  to  go,  inasmuch 
as  we  are  not  in  this  case  called  upon  to  construe  s.  Ill  of  the 
Real  Property  Act  Still  that  case  involves  all  that  is  necessary 
for  us  to  decide  here.  I  see  no  reason  why  we  should  question 
the  case  of  Be  Elliott  (I).  The  cases  referred  to  were  carefully 
considered  by  the  Court,  and  it  is  only  necessary  to  cite  Wickham 
V.  The  New  Brunswick  and  Canada  Bailway  Co.  (3),  which  is  a 
clear  authority  for  our  present  decision. 

Stbphbk,  J.     I  agree  with  their  Honours  ;  and  I  am  inclined 

to  go  as  far  as  Mr.  Salomons,  in  saying  that  if  A.  conveyed  an 

estate  to  B.,  and  then  conveyed  all  his  right,  title,  and  interest 

to  C.|  C.  would  not,  by  registering  first,  take  priority  of  B. ;  as  C. 

would  have  no  estate  to  register. 

Bule  aheolute  with  costs. 

Attorneys  for  plaintiff  :  Fisher,  Balfe  ^  Salwey. 

Attorney  for  defendant :  B.  B,  Asher,  for  Newman  (Tamworth). 


July  26. 
AuguKt  4. 


The  C  J. 
Innes  J. 

and 
Stephen  J. 


KIDMAN  V.  PATTERSON. 
Contract — Sale  ofeheep — Delivery — Cath  payment — Vendor* e  lien. 

The  plaintiff  agreed  to  purchase  certain  cattle  from  the  defendant  for  cash, 
and  paid  a  deposit.  On  his  arriving  at  the  defendant's  station,  the  cattle  were 
counted,  and  the  defendant  allowed  the  plaintiff  to  start  them  on  their  journey, 
the  plaintiff  at  the  same  time  saying  to  the  defend  wt,  "  I  will  now  go  up  to  the 
house  (four  miles  off)  and  pay  you."  He  did  not,  however,  pay  the  halance  of 
the  purchase  money  in  cash.  The  defendant,  thereupon,  retook  possession  of 
the  cattle  and  scattered  them  oyer  his  run. 

Held,  that  the  vendor  did  not  waive  his  right  of  lien,  as  the  delivery  was  only 
conditional  upon  payment  in  cash  :  that  condition  not  being  performed,  he  had 
a  right  to  retake  the  cattle. 

Per  Stephen,  J.    There  was  no  delivery  at  all. 

New  TRIAL  MOTION.     The   declaration  contained  two   counts. 
(3)  L.R.  \  P.O.  64  J  35  LJ.  P.O.  6. 
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1.  For  non-delivery  of  certain  cattle  agreed  to  be   sold   and        1887. 
delivered  by  the  defendant  to  tbe  plaintiff.    2.  Trover  of  213     Eidkan 
head  of  cattle.  PattI^k. 

At  the  trials  before  Sir  Gr.  Innes,  J.,  and  a  jury  of  four,  on  the 
13th  and  14th  June,  it  appeared  that  the  plaintiff  called  at  the 
defendant's  station  and  agreed  to  purchase  213  head  of  cattle  at 
32.  10s.  per  head  for  cash,  and  that  he  paid  50Z.  by  way  of 
deposit.  The  cattle  were  counted,  and  started  in  the  custody  of 
the  purchaser's  men,  while  he  went  with  the  defendant  back  to 
the  homestead  to  complete  the  payment.  He  did  not,  however, 
pay  the  balance  in  cash,  and  the  defendant  retook  possession  of 
the  cattle,  and  put  them  back  on  his  run. 

The  learned  Judge  refused  to  nonsuit,  and  ultimately  put  the 
following  question  to  the  jury : — ''Did  the  defendant  give 
absolute  possession  of  the  cattle  to  the  plaintiff,  or  was  it  only  a 
conditional  delivery  dependent  upon  the  plaintiff  paying  the 
price  that  day  ?  "  Answer  : — ''  He  gave  absolute  possession. 
As  to  the  first  count,  we  think  the  plaintiff  was  prepared  within 
a  reasonable  time  to  pay  cash  ;  but  not  on  delivery.  Therefore, 
on  the  first  count  we  find  for  the  defendant.'' 

On  the  second  count  they  found  a  verdict  for  the  plaintiff,  with 
4261.  damages. 

Pring,  for  the  defendant,  moved  for  a  rule  nisi  for  a  new  trial 
on  the  following  grounds  : — 1.  That  the  verdict  was  against 
evidence.  2.  That  the  damages  were  excessive.  3.  That  his 
Honour  should  have  ruled  that  the  plaintiff  had  no  right  to 
possession  of  the  cattle  sufficient  to  entitle  him  to  maintain  an 
action  of  trover  against  the  defendant.  4.  That  the  evidence 
clearly  showed  that  the  delivery  of  the  cattle  was  conditional 
only  on  payment  of  the  price  in  cash,  and  the  plaintiff  having 
failed  to  pay  in  cash  had  no  right  to  the  possession  of  the  said 
cattle. 

A  rule  was  granted  on  the  first  ground  only. 

Owen,  Q.C.,  and  Pring  for  the  defendant  in  support  of  the 
rule.  The  sale  being  for  cash  the  mere  delivery  did  not  pass  the 
property  in  the  goods  to  the  buyer.     The  delivery  was  only 
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1887.       conditional  npon  payment  of  the  price  in  cash.     That  condition 

Kidman     not  being   fulfilled^   there    never  was  any  possession    in  the 

PATT1B80N.  plaintiff  to  entitle  him  to  maintain  trover  :  Bloxam  v.  Sanders  (1) ; 

Bishop  V.  Shillito  (2).      The  verdict  was  against  evidence,  as 

there   was   no   evidence  to  shew  that  the  defendant   had  any 

intention  of  abandoning  his  right  to  cash  payment. 

G.  B.  Simpaon,  Q.O.,  and  Beid  for  the  plaintiff  shewed  cause. 
The  question  is  whether  the  verdict  is  one  which  reasonable 
men  could  not  have  found.  The  contract  was  really  concluded 
and  the  property  passed  to  the  plaintiff  when  the  defendant 
allowed  the  plaintiff's  men  to  take  the  cattle.  Having  retaken 
the  cattle  so  sold,  the  defendant  is  liable  to  the  present  action 
within  the  principle  of  GUllard  v.  Brittan  (3). 

Pring  in  reply. 

Our.  adv.  viiU. 

The  Chief  Justice.  This  was  an  application  on  behalf  of  the 
defendant  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence.  The  action  was  one  brought  by  the  purchaser 
of  certain  cattle  against  the  vendor,  and  in  the  first  count  of  the 
declaration  plaintiff  alleged  non-delivery,  and  in  the  second  count 
trover.  At  the  trial  the  j  ury  on  the  first  count  returned  a  verdict  for 
defendant  as  to  non-delivery,  and  on  the  second  count  they  found 
for  the  plaintiff,  with  damages  426Z.,  finding  that  there  had  been 
an  absolute  delivery,  or  rather,  that  the  defendant  had  given 
absolute  possession  of  the  cattle  to  the  plaintiff.  The  case  was 
argued  yesterday,  and  after  careful  consideration  we  have  come 
to  the  conclusion  that  there  ought  to  be  a  new  trial.  The  only 
evidence  I  can  see  as  to  possession  having  been  given  by  the 
defendant  to  the  plaintiff  is  contained  in  the  evidence  of  the 
plaintiff,  who  rests  his  case  entirely  upon  the  silence  of  defendant 
when  he  (plaintiff)  spoke  to  his  men,  and  told  them  to  go  on  with 
the  cattle. 

The  case  is  this  :  There  had  been  a  sale  for  cash  of  these 
cattle,  which  at  the  time  were  upon  the  defendant's  run.  They 
were  mustered  and  brought  into  a  certain  paddock,  and  213  were 

(1)  4  B.  <&  C.  941.  (2)  2  B.  &  Aid.  329  (n.).  (3)  8  M.  &  W.  5/5. 
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then  coimtecl  out,  which  were  to  become,  on  payment  of  cash,       1^7- 

the  plaintiff's  cattle.     The  sale  was  for  cash,  and  it  is  clear  law     Kidman 

that  ander  these  circnmstances  the  payment  and  delivery  were  pattbbson. 

to  be  contemporaneous  acts.     Of  course  it  is  also  clear  that  the     rj^^  q  j 

vendor  may  waive  his  lien — ^that  is  to  say,  although  the  sale  may 

be  for  cash  the  vendor  may  give  up  possession  of  the  goods  sold 

to  the  purchaser  without  receiving  cash,  if  he  sees  fit.     The 

question  here  is,  did  the  defendant  do  that  ?     The  evidence  on 

that  point  simply  rests  upon  one  sentence,  namely,  that  when  the 

cattle  were  counted — ^they  still  being  on  the  defendant's  run — 

the  plaintiff  said  to  his  men  in  the  presence  of  defendant,  ''  Gro 

on  with  the  cattle ; ''  but  in  the  same  breath  he  said  to  the 

defendant,  "  I  will  now  go  up  to  the  station-house  (a  distance  of 

some  three  or  four  miles  off),  and  pay  you."     Now,  supposing  it 

is  trae  that  the  defendant  said  nothing  and  allowed  the  cattle  to 

go  away  in  the  custody  of  the  plaintiff's  servants,  still  what  did 

it  mean?     It  simply  meant  that  defendant  was  willing  that 

plaintiff's  servant  should  go  on  with  the  cattle  provided  that 

pkmtiff  fulfilled  the  condition  of  sale  by  paying  cash.     That 

would  not  amount  to  a  waiver  by  the  defendant  of  his  lien  as 

vendor.    If  goods  are  bought  and  paid  for  by  a  bill  at  three 

months,  and  this  bill  is  dishonoured,  the  vendor's  lien  comes 

into  force  again.     So  here,  even  assuming  for  a  moment  that 

there  was  a  waiver  of  the  Uen,  the  contract  was  weighted  with  a 

condition  which  was  not  fulfilled  by  payment  in  cash  by  the 

plaintiff,  then,  even  assuming  that  the  lien  had  been  waived  by 

what  had  taken  place,  still  the  right  of  lien  immediately  arose 

again  the  moment  the  cash  was  not  paid.     Each  of  these  cases 

must  be  taken  by  itself.     No  doubt  the  general  principle  laid 

down  in  Bloxam  v.  Sanders  (1)   is  distinctly  approved  of  in  a 

recent  case  in  the  House  of  Lords,  OHce  v.  Richardson  (4) ;  but 

after  aD,  in  each  case  we  must  look  at  the  evidence.     In 

Benjamin  on  Bales  (3rd  Ed.)  it  is  stated,  at  page  787  : — "  The 

goods  are  generally    in  the  vendor's  possession  at  the  time 

of  sale,  and  the  modes  by  which  delivery  can  be  effected  are  so 

various  as  fully  to  justify  Chancellor  Kent's  remark  that '  it  is 

difiBicolt  to  select  those  leading  principles  which  are  sufficient  to 

(4)  8  App.  Cas.  819 ;  47  L  J.F.C.  48. 
K.S.W  Jt.,  VoL  Vin.,  Law.  U 
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^^^'  cany  na  through  the  labyrinth  of  cases  that  overwhelm  and 
Kidman  oppress  this  branch  of  the  law.'  Many  points^  however,  are  free 
Pattmson.  froDi  doubt."  Then  again,  at  page  785,  "  The  vendor's  lien  is 
The  CJ.  abandoned  when  he  makes  delivery  of  the  goods  to  the  buyer. 
At  what  precise  state  of  the  dealings  between  the  parties  the 
acts  of  the  vendor  in  the  performance  of  his  contretct  will  amount 
to  a  delivery  sufficient  to  divest  his  lien,  is  in  some  cases  a  matter 
very  difficult  to  determine."  Each  case,  therefore,  must  be 
determined  according  to  the  facts,  and  in  this  case  the  evidence 
of  delivery  rests  upon  the  evidence  of  the  plaintiff  to  which  I 
have  alluded.  Under  these  circumstances  I  think  the  vendor 
did  not  waive  the  right  of  his  lien  in  any  way,  and  the  payment 
in  cash  not  having  been  made  by  the  plaintiff,  the  vendor  had  a 
right  to  take  his  cattle  and  scatter  them  over  his  run,  as  he  did. 
His  Honour  who  tried  the  case  also  reported  that  if  it  had  been 
his  duty  to  decide  the  matter,  he  would  have  found  a  verdict  the 
other  way,  and  his  summing  up  was  in  favour  of  defendant's  not 
having  abandoned  his  right  of  lien.  I  think  there  was  no 
evidence  upon  which  to  found  a  verdict  for  the  plaintiff,  and 
therefore  I  am  of  opinion  that  we  should  set  the  verdict  aside. 

Sib  G.  Innes,  J.  Although  the  case  is  not  free  from  difficulty, 
on  the  whole  I  concur  in  thinking  that  the  verdict  should  be 
set  aside.  When  I  was  asked  to  nonsuit,  I  confess  I  had  some 
difficulty  in  arriving  at  a  determination.  In  Benjamin  on  Sales, 
it  is  laid  down  at  p.  658  (2nd  Ed.)— p.  783  in  the  3rd  Ed.—"  The 
vendor's  lien  may  of  course  be  waived  expressly.  It  may  also 
be  waived  by  implication  at  the  time  of  the  formation  of  the 
contract,  when  the  terms  show  that  it  was  not  contemplated  that 
the  vendor  should  retain  possession  till  payment ;  and  it  may  be 
abandoned  during  the  performance  of  the  contract  by  the  vendors 
actually  parting  with  the  goods  before  payment."  Again,  at  p. 
666  (2nd  Ed.)— p.  792  in  3rd  Ed.— there  is  this  passage  to  the 
same  effect :  "  A  delivery  of  goods  sufficient  to  divest  the  lien  is 
not  effected  by  the  mere  marking  them  in  the  buyer's  name,  or 
setting  them  aside,  or  boxing  them  up  by  the  purchaser's  orders, 
and  putting  his  name  on  them,  so  long  as  the  vendor  holds  the 
goods,  and  has  not  agreed  to  give  credit  on  them." 
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It  seemed  to  me  tliat  there  was  evidence  to  justify  me  in  leaving       ^887. 
it  to  the  jury  to  say  whether  the  vendor  had  abandoned  his  lien     Kidman 
or  whether  there  had  been  only  a  conditional  delivery.  Pattbrson. 

Bishop  V.  ShilUto  (2)  shews  that  it  is  a  question  for  the  jury  j„^^  j^ 
to  say  whether  the  delivery  was  conditional ;  there  the  Court 
held,  on  the  facts  as  found  by  the  jury,  that  the  delivery  was 
conditional  only,  and  the  condition  being  broken,  trover  would 
lie.  Where  there  is  only  a  conditional  delivery  there  is  no 
waiver.  So  long  as  there  is  a  condition  to  be  performed,  the 
whole  thing  remains  in  suspense.  But,  on  reconsideration,  I 
think  I  ought  to  have  nonsuited  on  the  ground  that  there  was  no 
evidence  given  by  the  plaintiff,  on  whom  the  burden  of  proof 
by,  for  the  jury  to  find  a  verdict  for  the  plaintiff.  At  the  same 
time  it  is  not  clear ;  and  as  the  question  of  damages  had  been 
entered  upon,  I  still  think  I  was  right  in  refusing  to  nonsuit,  so 
Qiat  in  the  event  of  the  Court  thinking  there  was  any  evidence, 
there  would  have  been  no  necessity  to  send  the  case  down  again 
for  a  new  trial.  I  concur  in  thinking  that  it  was  only  a  con- 
ditional delivery;  but  it  is  to  be  observed  that  none  of  the 
defendant's  servants  remained  to  watch  their  master's  interests, 
bat  went  about  their  ordinary  business  ;  and  the  cattle  had  been 
started  on  their  journey  in  charge  of  the  purchaser's  servants. 
I  think  now  there  was  not  sufficient  evidence  to  warrant  the 
jury  in  coming  to  the  conclusion  at  which  they  arrived ;  but  at 
the  same  time  I  do  not  feel  very  strong ;  and  I  still  think  it  is 
very  difficult  to  determine  what  delivery  is  sufficient  to  divest  the 
vendor  of  his  right  to  possession. 

Stbphsn,  J.  No  doubt  in  this  case  the  physical  act  of 
handing  over  these  cattle  to  the  plaintiff  (the  purchaser)  was  not 
a  delivery  sufficient  to  divest  the  vendor  of  his  lien,  irrespective 
of  the  question  of  payment.  The  buyer's  men  start  off  with  the 
cattle;  the  seller  says  nothing;  the  buyer  says  come  to  the 
station  and  I  will  pay  you.  It  is  clear,  therefore,  that  the 
vendor  had  no  intention  of  abandoning  his  lien;  his  intention 
was  to  receive  payment  then  and  there.  The  buyer  might  have 
said  to  his  men,  "  Drive  away  the  cattle,"  at  the  same  time 
putting  his  hand  into  his  pocket  to  pay.     I  cannot  think  that 
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tliat  would  divest  the  vendor's  lien^  and  enable  the  purchaser  to 
say,  ''I  have  got  the  cattle,  you  can  wait  for  your  money." 
Pattbbson.  Therefore,    without  considering    the    question    of    conditional 
Stephen  J.    delivery,  I  am  of  opinion  that  there  was  no  delivery  at  all. 

Rule  ahsolute  to  set  aside  the  ver- 
dict ;  costs  of  motion  to  he  pail 
hy  plaintiff,  and  costs  ofpreinous 
trial  to  abide  the  event ;  amount 
of  verdict  paid  into  Court  pending 
the  appeal  to  be  returned  to 
defendant. 

Attorneys  for  plaintiff :  Allen  8f  Allen. 

Attorneys   for   defendant :    Iceton   ^  Faithfull,  for  Jhonson 
(Silverton). 


August  4. 


The  C.J. 

Innes  J. 

and 

Stephen  J. 


AUSTRALIAN  LOAN  &  DISCOUNT  Co.  v,  KIBCHNKB. 

Husband  and  wife — Principal  and  agent — Liability  of  husband  on  promissory 
note  signed  by  him  as  agent  for  his  wife — Susband  and  wife  not  joint  eo«- 
tractors  under  the  Absent  Defendants  Act  (4  Vic.  No.  6),  sec.  19. 

Declaration  bj  plaintiffs  against  C.  J.  and  W.  G.  K.  on  joint  promissory  note. 
Plea  by  W.  G.  £.,  setting  out  note  signed  C.  J.  K.  per  W.  G.  £.  Beplication 
that  C.  J.  K.  was  the  wife  of  W.  G.  K. 

Seld  (on  demurrer),  that  W.  G.  K.  was  not  liable  on  the  note  [per  the  C.J., 
and  Stephen,  J.],  as  the  note  was  made  by  him  "  as  a  mere  scribe  "  for  C.  J.  K., 
and  that  there  was  no  contract  by  "W.  Q.  K. 

Per  tot.  cur. :  A  husband  and  wife  cannot  be  said  to  be  joint  contractors  within 
the  meaning  of  sec.  19  of  the  Absent  Defendants  Act  (4  Vic.  No.  6). 

Qtkpre,  if  the  section  applies  to  amendments  on  demurrer. 

Dbmueeeb.  Declaration : — The  plaintiffs  sue  C.  J.  Kirchner 
and  W.  Gr.  Kirchner  for  that  the  defendants  on  the  5th  day  of 
January^  in  the  year  of  our  Lord  1887,  by  their  promissory 
note  now  overdue,  promised  to  pay  to  B.  Goldsmith  or 
order   lo4Z.  Os.   lOd.  four  months   after    date,    and    the  said 
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B.  Goldsmith   indorsed  the  said  note  to  John  Mnlvena,   who        1887. 
indorsed   the   same   to   the  plaintiffs^  but  the   defendants   did  Austhalian 
not  pay  the  same.      And  the  plaintiffs  claim  2001.  and  interest  on  ^ 

154Z.  Os.  lOd.  of  that  amount  at  the  rate  of  81.  per  centum  per    K^bchnbr. 
annum  from  the  date  of  the  writ  herein  until  payment  of  the 
same  or  judgment. 

Plea,  The  defendant  William  George  Elirchner  says  that  the 
promissory  note  sued  on  in  the  declaration  is  in  the  words  and 
figures  following,  and  not  otherwise,  that  is  to  say  : — 

''  Due  8th  May,  1887. 
''5th  January,  1887. 
"  154Z  08.  lOd. 

"  Four  months  after  date  I  promise  to  pay  Mr.  B. 
Goldsmith  or  order  the  sum  of  154Z  Os.  lOd. 

''  Value  received. 

"Payable  at  the  L.  0.  Bank,  ^  C.  J.  Kirchner 

Sydney  J  per  W.  Kirchner" 

And  that  the  said  Catherine  Jane  Kirchner  and  William 
Kirchner  in  such  note  mentioned  are  the  defendants  herein. 

Beplication.  The  plaintiffs,  as  to  the  defendant  W.  G. 
Kirchner^s  plea,  say  that  the  defendant,  0.  J.  Kirchner,  was  at 
the  time  of  the  making  of  the  said  note,  and  at  the  commence- 
ment of  this  action,  the  wife  of  the  said  defendant,  W.  G. 
Kirchner. 

[Beplication  to  the  plea  of  coverture  by  the  defendant,  C.  J. 
Kirchner.  The  plaintiffs  freely  here  in  Court  say  that  they  will 
not  farther  prosecute  their  suit  against  the  said  C.  J.  Kirchner ; 
therefore,  let  the  said  C.  J.  Kirchner  be  acquitted  of  the  premises 
m  the  Bsid  declaration  mentioned,  and  go  thereof  without  day, 
etc.] 

Demurrer  to  replication,  by  the  defendant  W.  G.  Kirchner. 
The  points  marked  for  argument  being  that  the  replication  is  no 
answer  to  the  plea,  on  the  following  amongst  other  grounds  : — 
1.  That  it  is  a  departure  from  the  declaration.  2.  That  it  shows 
the  promissory  note  sued  on  was  not  a  joint  note.  3.  That  it 
shows  the  promissory  note  was  not  made  by  the  said  defendant. 
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1887        4.  That  this  action  ought  not  to  have  been  brought  against  cither 
AusTBALiAN  OF  both  of  thcso  defendants.     5.  That  the  plaintiffs  convert  their 
joint  cause  of  action  into  one^  against  a  single  defendant. 


LOAK  Co. 

V, 
ElBCHNBB. 


The  Court  called  on 

Pring  (for  the  plaintiffs),  in  support  of  the  replication.  He 
cited  Kelner  v.  Baxter  (1).  He  also  relied  upon  sec.  19  of  the 
Absent  Defendants  Act,  4  Vic.  No.  6  (2). 

Lingen  (for  the  defendant)  in  support  of  the  demurrer. 
There  was  no  promise  by  the  defendant  here^  as  there  was  in 
Kelner  v.  Baxter  (1).  [He  also  cited  B^lt  v.  Morrel  (8).] 
Husband  and  wife  could  not  be  '^  joint  contractors  "  within  sec. 
19  of  4  Vic.  No.  6;  besides,  that  section  only  referred  to  the 
time  of  trial,  and  could  not  apply  to  amendments  on  demurrer. 

The  Chief  Justicb.  I  am  of  opinion  that  there  should  be 
judgment  for  the  defendant.  The  action  is  brought  against  two 
defendants.  The  plea  simply  sets  out  a  promissory  note.  It  is 
signed  "  C.  J.  Kirchner,  per  W.  G.  Kirchner."  To  that  plea  the 
plaintiff  has  replied  that  Catherine  Kirchner  was,  at  the  time  of 
the  making  of  the  note,  the  wife  of  W.  Kirchner.  That  repli- 
cation has  been  demurred  to  on  several  grounds,  and  I  am  of 
opinion  that  the  demurrer  must  be  sustained. 

It  is  in  point  of  fact  the  promissory  note  of  Catherine 
Kirchner,  and  not  of  William  Kirchner.  In  Byles  on  Bills 
(10th  Ed.),  p.  36,  the  law  is  thus  stated:— "An  agent 
will  be  personally  liable  to  third  persons  on  his  drawing, 
indorsing,  or  accepting,  unless  he  either  signs  his  princi- 
paPs  name  only,  or  expressly  state  in  writing  his  minis- 
terial character,  and  that  he  signs  only  in  that  character; 
'unless,'  to  use  the  words  of  Lord  Ellenborov^h,  'he  states 
upon  the  face  of  the   bill   that  he   subscribes  it  for  another ; 

(1)  L.B.  2  C.P.  174  judgment  (or  to  a  yerdict  and  jiid|^ 

(2)  4  Yio.  No.  6,  boc.  19  :  "  And  be  it  ment^  as  the  case  maj  be)  against  Biich 
enacted  that  after  the  passing  of  this  of  the  defendants  as  shall  appear  to  be 
Act,  in  all  cases  where  two  or  more  liable^  although  one  or  more  of  the 
persons  shall  be  sued  as  joint  oontrac-  persons  made  a  defendant  or  detondaaita 
ton,  the  plaintiff  shall  be  entitled  to  a  shall  appear  not  to  be  liable." 

(3)  12  A.  &  £.  745. 
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unless  he  says  plainly  '  I  am  a  mere  scribe.^' '    Here  W.  Kirchner       ^8^^- 
has  said,  ''  I  am  a  mere  scribe."  Australian 

On  the  promissory  note  itself  W.  Kirchner  is  not  liable^  because         ^^ 
he  enters  into  no  contract ;  and  he  signs  for  a  person  who,  as  far   Euwhnbb. 
as  power  to  make  a  contract  is  concerned,  has  no  existence  at  all.      The  C  J. 

In  Kehier  v.  Baxter  (1)  there  was  a  contract  made  by  the 
defendants  with  the  plaintiff  on  behalf  of  other  persons.  It  was 
made  on  behalf  of  a  company  which  was  snbseqaently  incor- 
porated, and  it  was  held  that  as  there  was  no  company  in  existence 
at  the  time  the  contract  was  made,  it  would  be  wholly  inoperative 
unless  it  were  held  to  be  binding  on  the  defendants  personally. 

On  the  other  pointy  also^  that  this  is  a  declaration  on  a  joint 
contract,  and  that  the  replication  is  a  departure,  I  think  the 
replication  is  bad.  S.  19  of  the  Absent  Defendants  Act  (4  Vic. 
No.  6)  does  not  apply  to  a  case  like  this.  It  was  never  supposed 
to  refer  to  any  time  except  at  the  trial.  And  in  no  case  can 
husband  and  wife  be  sued  as  joint  contractors.  They  may  be 
joined  in  certain  cases  for  conformity,  but  judgment  is  recovered 
against  the  husband  only.  Upon  these  grounds  I  think  our 
judgment  should  be  for  the  defendant. 

Sib  Q.  Innes,  J.  I  concur.  I  prefer  to  base  my  judgment 
upon  the  construction  of  the  statute ;  that  is,  that  the  19th 
section  of  4  Vic.  No.  6  does  not  apply  to  this  case.  As  to  the 
other  ground,  I  cannot  help  thinking  that  it  is  fairly  arguable 
whether  Kelner  y.  Baxter  (1)  does  not  apply.  However,  it  is 
not  necessary  to  decide  that. 

Stephen,  J.  I  agree  that  the  Absent  Defendants  Act  does  not 
apply  to  a  case  of  husband  and  wife.  During  many  years' 
experience  as  a  pleader  I  never  knew  of  this  point  having  been 
taken.  On  the  main  point  I  am  strongly  inclined  to  agree  with 
his  Honour  the  Chief  Justice. 

Judgment  for  the  defendant. 


Attorney  for  the  plaintiffs  :  /.  M,  Curtis. 
Attorney  for  the  defendant :  Marshall. 
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The  C.J. 

Innes  J. 

and 

Stephen  J. 


MARSDEN  AND  Akothxb  v.  M'ALISTEB  and  Othsss. 

Meal  Propertif  Act  (26  Vie.  No.  9),  u.  33,  40,  116,  euh*.  S— Certificate  oftUle— 
Error  in  survey — Misdescription  of  boundaries — JSneroaehment  on  adjoining 
land — Certificate  not  conclusive  evidence, 

J.  M.  applied  for  and  obtained  a  certificate  of  title  to  certain  lands  described  in 
the  application  and  the  certificate,  all  formalities  required  bj  the  Meal  Property 
Act  haying  been  duly  complied  with.  Some  years  after  it  was  discoyered  that  a 
portion  of  defendants'  land  was,  owing  to  a  mistake  made  in  the  smreyj  included 
in  the  certificate  issued  to  J.  M.  The  defendants  claimed  the  land  under  Crown 
grant  and  various  deeds  of  a  date  prior  to  the  issue  of  the  certificate  to  J.M.  The 
plaintiffs,  devisees  of  J.  M.,  set  up  that  under  the  Meal  Property  Act  (26  Vic. 
No.  9),  8.  83,  the  certificate  issued  to  J.  M.  was  conclusive  evidence  of  his 
ownership. 

Seld,  that  s.  40  of  the  Meal  Property  Act  must  be  read  as  a  proviso  of  s.  83. 

Held  also,  that  the  present  case  came  under  s.  115,  sub-sec.  5,  of  the  Meal 
Property  Act,  and  that  plaintiffs  were  therefore  not  entitled  to  succeed. 

This  was  an  action  brought  in  form  to  recover  damages  for  an 
alleged  trespass  by  the  defendants  in  the  erection  of  a  fence  on 
land  claimed  by  the  plaintiffs^  the  real  object  of  the  action  being 
to  determine  the  ownership  of  a  certain  portion  of  land  claimed 
by  both  plaintiffs  and  defendants.  The  facts  of  the  case  were 
fully  stated  in  a  special  case  submitted  for  the  opinion  of  the 
Court,  and  were  as  follows  : — 

One  James  Marsden,  the  predecessor  in  title  of  the  plaintiffis, 
was  the  owner  of  certain  land  situated  at  Stratharrd,  in  the 
county  of  Argyle,  and  in  the  year  1870  applied  to  have  the  same 
brought  under  the  Real  Property  Act  of  1862.  The  title  was 
passed,  the  usual  notices  to  adjoining  proprietors  were  issued 
(though  the  defendants,  who  were  owners  of  adjoining  land  on 
the  southern  side,  were  under  the  impression  that  they  had 
received  no  notice),  and  no  caveat  or  objection  being  lodged,  a 
certificate  of  title  purporting  to  be  a  certificate  for  all  the  land 
comprised  in  the  said  application,  was  issued  to  James  Marsden. 

Some  years  after  the  issue  of  the  certificate  of  title,  the 
defendants  discovered  that  the  description  of  land  in  the  certifi- 
cate included  a  strip  of  land  claimed  by  them  as  being  included 
in  the  description  of  their  land  in  the  Crown  grants  and 
subsequent  conveyances,  and  it  was  on  this  strip  of  land  that 
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the  alleged  trespass  took  place.     It  wa,s  admitted  by  both  parties        1^*7. 
that  bnt  for  the  existence  of  the  certificate  of  title  issued  to     Mabsden 
James  Marsden^  the  defendants  would  have  had  the  better  title  mcAlibter. 
to  the  said  strip  of  land.     It  was  believed  that  the  error  arose 
through  an   erroneous    survey,   the   surveyor  having   taken   a 
commencing  point  14  chains  too  far  south.     The  consequence  o^ 
the  mistake  made  by  the  surveyor  was,  that  James  Marsden, 
while  obtaining  no  more  than  the  proper  area  of  land,  obtained 
that  area  in  a  wrong  position,  viz.,  14  chains  too  far  to  the 
southward,  an  area  of  land  equal  to  the  land  wrongly  comprised 
within  his  southern  boundary  being  wrongly  excluded  from  his 
boundary  on  the  north. 

James  Marsden  died  on  the  24th  of  May,  1871,  and  the 
plaintiffs,  the  trustees  of  his  will,  were  duly  registered  as 
proprietors  by  transmission  of  the  land  comprised  in  the  said 
certificate.  The  plaintiffs'  contention  was,  that  having  a  certi- 
ficate of  title  under  the  Real  Property  Act  for  the  land  in  dispute, 
they  were  absolutely  entitled  to  the  same.  The  defendants,  on 
the  other  hand,  contended  that  as  a  mistake  had  been  made  in 
the  description  of  the  land  comprised  in  the  said  certificate,  the 
rights  acquired  by  them  under  the  Crown  grant  and  subsequent 
conveyances,  were  not  taken  away  by  the  issue  of  the  certificate 
of  title. 

The  portion  of  land  in  dispute  comprised  about  200  acres. 

Donovan  {Salomons,  Q.C.,  with  him)  for  the  plaintiffs.  Sec- 
tion 33  of  the  Real  Property  Act  (1)  standing  alone  makes  the 

(1)  26  Vic.  No.  9,  8.  33:— "Every  therein  epecifled,  and  that  the  pro- 

oertificate  of  title^  duly  authenticated  perty  comprised  in  such  certificate  of 

under  the  hand  and  Beal  of  the  Eegis-  title  has  been  duly  brought  under  the 

tnur-General,  shall  be  received  in  all  provisions  of  this  Act,  and  no  certifi- 

Conrts  of  Law  and  Equity  as  evidence  cate  of  title  shall   be  impeached  or 

ci  the  particulars  therein  set  forth,  and  defeasible  on  the  ground  of  want  of 

of  thpir  being  entered  in  the  register  notice,  or  of  insufficient  notice  of  the 

book,  and  shall  be  conclusive  evidence  application  to  bring  the  land  therein 

that  the  person  named  in  such  certifi-  described  under  the  provisions  of  this 

Gate  of  title,  or  In  any  entry  thereon.  Act,  or  on  account  of  any  error,  omis- 

•a  aeised  of  or  as  taking   estate   or  sion,  or  informality  in  such  application, 

interest  in  tbe  land  therein  described,  or  in  the  proceedings  pursuant  thereto, 

is  idsed  or  poesessed  of  or  entitled  to  by  the  Commissioners  or  by  the  Begis- 

neh  land  for  the  estate  or  interest  trar-Gtoneral." 
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^^y-  certificate  of  title  conclusive  evidence  that  tlie  person  named  in 
Mabsdvit  such  certificate  is  the  owner  of  all  the  land  comprised  in  the 
McAlisteb.  description  set  out  in  such  certificate^  and  provides  that  such 
certificate  cannot  be  impeached  on  the  ground  of  any  error, 
omission,  or  informality  in  the  application  for  such  certificate. 
In  this  case  the  application  was  clearly  in  error  as  to  the  200 
acres  in  dispute. 

[The  Chief  Justice.  In  the  application  is  the  land  marked 
out  by  metes  and  bounds  ?] 

Yes ;  and  the  description  of  the  land  in  our  application  com- 
prised the  land  in  dispute  here.  S.  40  of  the  Act  (2)  is  intended 
to  apply  only  to  those  cases  where  the  description  of  the  land  in 
the  certificate  does  not  correspond  with  the  description  in  the 
application.  In  such  a  case  the  applicant  cannot  be  prejudiced 
by  the  mistake,  nor  can  he  take  advantage  of  it.  Provision  has 
been  made  in  this  Act  for  the  protection  of  owners  of  land 
contiguous  to  that  for  which  a  certificate  is  sought.     S.  14  (3) 

may  by  wrongs  description  of  parcels  or 
of  boundaries  be  included  in  the  grant, 
certificate  of  title,  lease,  or  other  in- 
strument evidencing  the  title  of  such 
registered  proprietor  not  being  a  pur- 
chaser or  mortgagee  thereof  for  value, 
or  deriving  from  or  through  a  purchaser 
or  mortgagee  thereof  for  value." 

(3)  26  Vic.  No.  9,  sec.  14:— "Kveiy 
such  applicant  shall,  when  making  hit 
application,  deposit  with  the  Begistrar- 
General  all  instruments  in  his  posses- 
sion or  under  his  control  constituting 
or  in  any  way  affecting  his  title,  and  in 
the  case  of  a  leasehold  a  duplicate  or 
certified  copy  of  the  lease  and  of  any 
other  instrument  under  which  the  ap- 
plicant claims  title,  and  shall  furnish  a 
schedule  of  such  instruments,  and  also 
if  required  an  abstract  of  his  title,  and 
shaU  in  his  application  state  the  nature 
of  his  estate  or  interest,  and  of  every 
estate  or  interest  held  therein  by  any 
other  person,  wnether  at  law  or  in 
equity,  in  possession  or  in  futurity  or 
expectancy,  and  whether  the  land  be 


(a)  26  Vic.  No.  9,  sec.  40.— "Not- 
withstanding the  existence  in  any  other 
person  of  any  estate  or  interest,  whether 
derived  by  grant  from  the  Crown  or 
otherwise,  which  but  for  this  Act 
might  be  held  to  be  paramount  or  to 
have  priority,  the  registered  proprietor 
of  land  or  of  any  estate  or  interest  in 
land  under  the  provisions  of  this  Act 
shaU,  except  in  case  of  fraud,  hold  the 
same  subject  to  such  encumbrances, 
liens,  estates,  or  interests  as  may  be 
notified  on  the  folium  of  the  register 
book  constituted  by  the  grant  or  certifi- 
cate of  title  to  such  land  but  absolutely 
free  from  all  other  encumbrances,  liens, 
estates,  or  interests  whatsoever,  except 
the  estate  or  interest  of  a  proprietor 
claiming  the  same  land  under  a  prior 
certificate  of  title,  or  under  a  prior 
grant  registered  under  the  provisions 
of  this  Act,  and  except  as  regards  the 
omission  or  misdescription  of  any  right- 
of-way  or  other  easement  created  in  or 
existing  upon  any  land,  and  except  so 
far  as  regards  any  portion  of  land  that 
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proTides  for   due  notice   of   the   application  to   parties  whose        1^87. 
interests  may  be  affected  by  the  issue  of  a  certificate,  and  public    Majmdbn 
notices  are  provided  for  by  ss.  16,  17,  and  18.     The  object  of  mcAli8tbb. 
these  stringent  conditions,  which  must  be  complied  with  before 
a  certificate  can  be  issued,  clearly  is  to  give  adjacent  landowners 
a  right  to  see  that  none  of  their  land  is  included  in  the  appli- 
cation.    S.  19  provides  (4)  that  the  Begistrar-G-eneral  shall  issue 
a  certificate  of  title  for  ths  land  (that  is  to  say,  all  the  land) 
described  in  such  application ;  and  it  is  a  necessary  consequence 
of  this  provision   that  the    certificate  when    issued  shall    be 
conclusive  evidence  of  the  ownership  of  all  the  land  applied  for.  » 

[The  Chief  Justice.  Must  not  s.  40  be  read  as  a  proviso  to 
8.88?] 

S.  83  refers  solely  to  errors  or  omissioDS  in  the  application, 
while  8.  40  contemplates  omissions  or  misdescriptions  in  the 
certificate. 

[The  Chief  Justice.  Does  the  exception  in  s.  40,  as  to  the 
omission  to  mention  a  right-of-way,  come  within  your  argument, 

oociii»ied  or  unoccupied,  and  if  occupied  the  time  limited  in  such  direction,  or 

the  name  and  description  of  the  occn-  under  any  order  of  the  Supreme  Court, 

put  aod  the  nature  of  his  occupancy  any   notice    forwarded  by   registered 

and  whether  such  occupancy  be  adverse  letter  as  aforesaid  bhall  not  be  returned 

or   otherwise,    and    shall    state    the  to  him  by  the  Postmaster-General,  and 

I  and  addresses  of  the  occupants  if  within  the  time  so  limited  he  shall 


sad  proprietors  of  all  lands  contiguous  not  have  received  a  caveat  as  herein- 

to  the  knd  in  respect  to  which  applica-  after  described  forbidding  him  so  to 

tion  IS  made,  so  far  as  known  to  him,  do,  and  in  any  case  in  which  personal 

snd  that    the  schedule  so  furnished  notice  may  be  required  as  aforesaid,  if 

includes  all  instruments  of  title  to  such  he  shall  have  received  proof  to    his 

hmd  in  his  possession  or  under  his  satisfaction  that  such  notice  has  been 

control,  and  shall  make  and  subscribe  served,    the    Begistrar-General   shall, 

a  declaration  to  the  truth  of  such  state-  pursuant    to    Huch    directions  of  the 

ment;  and  such  applicant  may  if  he  Commissioners^  bring  the   land    des- 

think  fit  in  his  iq[>plication  require  the  cribed  in  such  application  under  the 

K^gisfcnr-Qeneral,  at  the  expense  of  provisions  of  this  Act  by  issuing  to  the 

such  applicant^  to  cause  personal  notice  applicant,  proprietor,  or  to  such  person 

of  his  application  to  be  served  upon  as  he  or  the  person  applying  in  his 

any  person  whose  name  and  address  behalf  may  by  any  writing  under  his 

thall   for   that    purpose    be    therein  hand  direct,  a  certificate  of  title  for  the 

itated."  same  as  hereinafter  described.*' 
(4)  26  Vic  No.  9,  s.  19 :—"  If  within 
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that  that  section  applies  only  to  differences  between  the  certi- 
ficate and  the  application  ?] 

That  stands  on  a  different  footing  to  the  present  case.  An 
easement  would  not  necessarily  appear  on  the  application,  or 
even  on  the  title  deeds.  In  the  case  of  an  encroachment  the 
parties  interested  are  served  with  notice  of  the  application, 
whereas  in  case  of  a  right-of-way  there  is  really  no  notice.  This 
is  the  reason  of  the  exception  contained  in  s.  40.  The  present 
case  is  clearly  one  of  error  in  the  application^  if  the  ordinary 
meaning  is  given  to  the  word  ''  error." 

[The  Chief  Justice.    Under  ss.  117  and  126  (5),  if  A.'s  land 


(6)  26  Vic.  No.  9,  8.  117:— Any 
person  deprived  of  land,  or  of  any  estate 
or  interest  in  land,  in  consequence  of 
fraud,  or  through  the  bringing  of  such 
land  under  the  provisions  of  this  Act,  or 
by  the  registration  of  any  other  person 
as  proprietor  of  such  land,  estate,  or 
interest,  or  in  consequence  of  any  error, 
omission,  or  misdescription  in  any  certi- 
ficate of  title,  or  in  any  entry  or  memorial 
in  the  register  book,  may  in  any  case  in 
which  such  land  has  been  included  in 
two  or  more  grants  from  the  Crown, 
bring  and  prosecute  an  action  at  law  for 
the  recovery  of  damages  against  such 
person  as  the  Governor  with  the  advice 
aforesaid  may  appoint  as  nominal 
defendant,  and  in  any  other  case  against 
the  person  upon  whose  application  such 
land  was  brought  under  the  provisions 
of  this  Act,  or  such  erroneous  registra- 
tion was  made,  or  who  acquired  title  to 
the  estate  or  interest  in  question  through 
such  fraud,  error,  or  misdescription : 
Provided  always  that  in  every  case  in 
which  the  fraud,  error,  or  misdescription 
shall  occur  upon  a  transfer  made  for 
value,  the  person  making  the  transfer 
and  receiving  the  value  shall  be  regarded 
as  the  person  upon  whose  application  the 
certificate  of  title  was  issued  to  the  trans- 
feree :  And  provided  further  that,  except 
in  the  case  of  fraud  or  of  error  occasioned 
by  any  omission,  misrepresentation,  or 


misdescription  in  the  application  of  such 
person  to  bring  such  land  under  the  pro- 
visions of  this  Act,  or  to  be  registered  u 
proprietor  of  such  land,  estate,  or  in- 
terest, or  in  any  instrument  executed  by 
him,  such  person  shall  upon  a  transfer 
of  such  land,  bond  fide  for  value,  oease 
to  be  liable  for  the  payment  of  any 
damages  which,  but  for  such  transfer, 
might  have  been  recovered  from  him 
under  the  provisions  hereinbefore  con- 
tained ;  and  in  such  last-mentioned  case, 
and  also  in  case  the  person  against  whom 
such  action  for  damages  is  directed  to  be 
brought  as  aforesaid  shall  be  dead,  or 
shall  have  been  adjudged  insolvent,  or 
cannot  be  found  within  the  jurisdiction, 
then  and  in  any  such  case  such  damages, 
with  costs  of  action,  may  be  recovered 
out  of  the  assurance  ftmd  by  action 
against  the  Registrar-General  as  nominal 
defendant. 

26  Vic.  No.  9,  s.  126  ^— In  case  it  shall 
appear  to  the  satisfaction  of  the 
Begistrar-General,  that  any  certificate 
of  title  or  other  instrument  has  been 
issued  in  error,  or  contains  any  mis- 
description of  land  or  of  boundaries,  or 
that  any  entry  or  indorsement  has  been 
made  in  error  on  any  grant,  certificate  of 
title,  or  other  instrument,  or  that  any 
such  grant,  certificate,  instrument,  entry, 
or  indorsement,  has  been  fraudulently 
or  wrongly  obtained,  or  that  any  such 
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18  wrongly  included  in  B/a  certificafce,  B.  can  bring  an  action  for        ^^87. 
damages^  or  apply  to  have  the  certificate  rectified.]  Mabbdvn 

V, 
McALI8T£B. 

Neither  course  impeaches  the  certificate.  The  object  of  those 
sections  is  to  compensate  the  injured  person  for  the  wrong  done 
in  allowing  the  holder  of  the  certificate  to  retain  the  land  under 
his  certificate.  If  the  certificate  of  title  were  not  upheld  it  would 
be  a  nullity,  and  there  would  be  no  case  for  compensation. 
These  sections  mean  that  it  may  be  shown  that  a  person  has 
land  which  he  did  not  apply  for.  That  interpretation  reconciles 
8.  33,  s.  40,  and  s.  115,  sub-sec.  5  (6). 

[The  Chief  Justice.  Section  115  saves  the  right  of  bringing 
ejectment  in  certain  cases.  That  pre-supposes  the  legal  estate 
being  still  in  the  claimant.] 

If  the  defendants  succeed  it  will  be  open  to  any  landowner  to 
abstain  from  lodging  a  caveat,  when  he  receives  notice  of  an 
application  to  bring  adjoining  land  under  the  Act,  and  then 
come  years  after  and  impeach  the  title  of  the  holder  of  a  certificate. 
The  essence  of  the  system  of  caveats  is  that  if  no  caveat  is 
lodged  before  the  granting  of  the  certificate,  the  certificate  issues 
to  the  absolute  owner  of  the  land. 

grant)  certificate,  or  iiutrument,  has  been  for  such  Judge  to  issue  a  warrant 
•0  iMued,  or  bj  whom  it  has  been  so  authorising  and  directing  the  person  so 
obtained,  or  is  retained,  to  deliyer  up  summoned  to  be  apprehended  and 
the  same  for  the  purpose  of  being  can-  brought  before  a  Judge  of  the  Supreme 
eelled  or  corrected  as  the  case  may  Court  for  examination, 
require  j  and  in  case  such  person  shall  (6)  26  Vic.  No.  9,  s.  115 : — No  action 
refuse  or  neglect  to  comply  with  such  of  ejectment  or  other  action  for  the  re- 
summons, or  cannot  be  found,  the  covery  of  any  land  shall  lie  or  be 
Begistnur-Cteneral  may  apply  to  a  Judge  sustained  against  the  person  registered 
ofthe  Supreme  Court  to  issue  a  summons  as  proprietor  thereof  under  the  pro- 
for  such  person  to  appear  before  such  visions  of  this  Act,  except  in  any  of  the 
Court  or  Judge  and  show  cause  why  following  cases,  that  is  to  say — sub- sec. 
inch  grant,  certificate,  or  other  instru-  6 :  The  case  of  a  person  depriyed  of  or 
ment  should  not  be  delivered  up  to  claiming  any  land  included  in  any  grant 
be  cancelled  or  corrected  as  aforesaid ;  or  certificate  of  title  of  other  land  by 
and  if  such  person  when  served  with  misdescription  of  such  other  land  or  of 
foch  sommons  shall  neglect  or  refuse  to  its  boundaries  as  against  the  registered 
attend  before  such  Judge  or  Court  at  the  proprietor  of  such  other  land  not  being 
time  therein  appointed  it  shall  be  lawful  a  transferee  thereof  band  fide  for  value. 
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1887.  Heydon   {Owerif   Q.C.,  with  him)   for  the  defendants.     We 

Mabsdsit  contend  that  s.  33  mast  be  read  with  s.  40.  Section  115  is  con- 
MoAlistib.  elusive  in  our  favour.  The  party  entitled  to  sncceed  in  ejectment 
must  have  the  legal  estate  in  the  land^  and  under  the  Act  is 
regarded  as  owner  of  it.  It  is  admitted  that  our  land  is  included 
''  by  misdescription  of  the  boundaries  of  the  plaintiffs^  land,"  and 
therefore  our  right  to  succeed  in  ejectment  is  also  admitted.  If 
the  land  had  been  transferred  to  a  bona  fide  purchaser  for  valae, 
our  only  remedy  would  have  been  an  action  for  damages  under 
s.  117^  or  the  alternative  remedy  provided  by  s.  126. 

Donovan  in  reply. 

In  the  course  of  the  arguments  the  following  cases  were 
referred  to  : — 

Phillipa  V.  McLachlan  (7)  and  Mate  v.  Nugent  (8). 

The  Ohibp  Justice.  In  this  case  our  judgment  will  be  confined 
to  the  facts  admitted  on  the  special  case.  It  is  admitted  by  the 
plaintiffs  that  the  portion  of  land  in  dispute  is  included  in  the 
Crown  grant  issued  to  the  defendants'  predecessors  in  title.  It 
is  admitted  on  the  other  hand  that  the  certificate  of  title  issued 
to  the  plaintiffs  also  comprises  the  land  in  question,  and  the  case 
is  stated  with  a  view  of  raising  the  broad  question  whether  the 
plaintiffs  or  the  defendants  are  owners  of  the  piece  of  land  in 
dispute. 

This  question  rests  mainly  on  the  construction  to  be  put  upon 
ss.  33,  40,  115,  117,  and  126  of  the  Real  Property  Act  of  1862. 
In  my  opinion  s.  33  can  only  be  read  with  ss.  40  and  115,  and 
those  sections  must  be  regarded  as  provisos  to  s.  33,  and  as 
incorporated  with  it.  Taken  by  themselves,  the  words  of  s.  88 
are  very  strong,  and  would,  I  am  inclined  to  think,  bear  the 
meaning  which  Dr.  Donovan  contends  should  be  given  to  them. 
But  in  my  opinion  the  arguments  adduced  on  behalf  of  the 
defendants  on  s.  40  are  unanswerable.  If  two  certificates  were 
issued  for  the  same  piece  of  land,  it  is  clear  that  neither  of  them 
could  be  conclusive  evidence  that  the  person  named  therein 
was  owner  of  the  land  therein  described.  I  do  not  think  that 
(7)  5  N.S.W.  L.E.  168.  (8)  7  S.C.E.  812. 
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8.  40  is  inconsistent  witli  s.  33,  but  tliat  it  is  an  exception  or  pro-        ^^'^' 

yiso  to  that  section^  and  must  be  read  with  it.     If  there  were    MABSDBy 

anj  doubt  about  this  being  the  correct  view,  sub-section  5  of  s.  mcAliVtbb. 

115,  in  my  opinion,  makes  the  matter  abundantly  clear.     This     j^y^^  qj 

shows  clearly  that  where  there  is  a  misdescription,  although  the 

certificate  may  be  granted,  neyertheless  the  certificate  has  not 

taken  the  legal  estate ;  and,  therefore,  where  land  is  erroneously 

included  in  a  certificate  of  title,  the  legal  estate  still  remains  in 

the  original  owner  of  the  land,  who  is  entitled  to  bring  an  action 

of  ejectment,  founded  upon  such  legal  estate,  to  recover  such  land 

from  the  person  who  so  holds  it  erroneously  under  the  certificate 

of  title.     Under  these  circumstances,  it  appears  to  me  that  the 

33rd  and  40th  sections  of  the  Act  must  be  read  together.     It 

follows,  therefore,  that  the  original  proprietor  having  the  legal 

estate  can  recover  from  the  holder  of  the  certificate  so  long  as 

the  land  remains  in  his  possession ;  but  if  it  be  parted  with  to  a 

bond  fide  transferee,  then  the  land  cannot  be  recovered,   the 

remedy  then  being  under  the  117th  section  to  recover  damages 

against  the  person  upon  whose  application  such  land  was  brought 

under    the    provisions    of    the    Act.      In     this    manner  both 

the  person  in  possession  of  the  land  before  the  certificate  is  issued 

and  the  innocent  purchaser  from  the  holder  of  the  certificate  are 

protected,  and  so  far  as  I  can  see,  the  usefulness  of  the  Act  is  in 

no  iiray  impaired,  one  of  its  main  objects  being  to  protect  innocent 

purchasers  from  sustaining  injury  owing  to  defects  in  the  title  of 

the  person  from  whom  they  purchased.     I  am  of  opinion  that 

judgment  should  be  for  the  defendants  with  costs. 

Sib  G.  Innss,  J.  I  am  of  the  same  opinion.  It  is  difficult  to 
conceive  any  words  more  clear  or  more  strongly  in  favour  of  the 
plaintiffs'  contention  than  the  words  of  s.  33  read  by  themselves. 
It  is,  I  think,  very  much  to  be  regretted  that  the  Legislature 
did  not  introduce  into  that  section  the  exceptions  contained  in 
other  parts  of  the  Act.  Unless  we  treat  s.  33  as  containing  some 
such  words  as  '^  except  as  hereinafter  provided,"  and  s.  116  as 
one  of  the  exceptions  contemplated  by  the  use  of  those  words,  I 
do  not  see  how  it  is  possible  to  reconcile  those  two  sections.  As 
to  8.  40, 1  express  no  opinion,  though  Mate  v.  Nugent  (9)  clearly 

(9)  7  S.C.E.  812. 
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1887.       shows  that  that  section  is  to  be  regarded  as  engrafted  on  s.  38. 

Massdsn    It  would  be  a  violent  presumption  to  suppose  that  the  Legislature 

McAusTiB.  intended,  notwithstanding  the  safeguards  provided  by  the  Act, 

Innes  J      ^  deprive  the  rightful  owner  of  his  land  by  the  mere  efficacy  of 

a  certificate  of  title.     It  appears  to  me  to  be  impossible  for  the 

plaintiffs  to  get  over  the  clear  language  of  s.  115,  by  sub-sectioii 

5  of  which  a  person  in  the  position  of  the  defendants  here  is 

enabled  to  bring  ejectment  against  a  person  in  the  position  of 

the  plaintiffs.     This  section  also  operates  to  protect  the  purchaser 

for  value  from  any  injustice.     I  concur  in  thinking  that  s.  115 

is  to   be  read  as  an  exception   to  s.   33,  and  that  therefore 

udgment  should  be  for  the  defendants  with  costs. 

Stephen,  J.  I  should  have  been  glad  to  have  time  to  consider 
my  judgment  in  this  case,  as  the  decision  which  we  have  arrived 
at  seems  to  affect  the  value  of  certificates  of  title.  This  Act 
was,  as  I  apprehend,  passed  to  prevent  conflicting  claims  to  land 
being  set  up,  and  not  with  a  view  to  enabling  a  person  in  whose 
certificate  land  was  included  by  mistake  to  retain  possession  of 
that  land.  In  fact,  the  whole  purview  of  the  Act  seems  to  show 
that  it  was  intended  to  prevent  people  filching  land.  It  seems 
to  me  that  the  Legislature  has  by  s.  33  and  s.  40,  which  must  I 
think  be  read  together,  clearly  shown  its  intention  to  be  that 
persons  shall  not  be  prejudiced  owing  to  the  misdescription  of  a 
parcel  of  land  by  an  applicant  for  a  certificate.  I  am  unable  to 
give  to  the  word  '' error '^  the  meaning  imputed  to  it  by  Dr. 
Donovan,  and  I  concur  in  thinking  that  the  defendants  are,  not- 
withstanding the  certificate,  entitled  to  their  land. 

Judgment  for  the  defendants. 

Attorney  for  plaintiffs  :  A.  M.  Betts  (Goulburn), 
Attorneys  for  defendants  :  Slattery  8f  Heydon. 
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In  re  HELEN   PARK  WILSON. 

Crown  Land  Act,  1884  (48  Vie,  xVo.  18), »«.  21  (IV.),  101, 140— Lands  reserved  or  set 
apart  for  cUiss,  towns,  or  villages — Suburban  lands  attciched  thereto— Con- 
diiional  pumhase,  u>ithin  limits,  lapsing — Not  open  to  selection — FracHce — 
Eight  of  reply. 

In  1882  S.  took  up  a  conditional  purchase  of  195  acres  which  was  declared 
lapsed  in  February,  1886.  In  March,  1885,  a  reserre  for  "  Cities,  Towns,  or 
Villages,"  under  s.  101  of  the  Croim  iands  Act,  1884  (48  Vic.  No.  18),  was  pro- 
claimed, and  the  limits  of  the  "  Suburban  Lands  "  to  be  attached  thereto  were  also 
notified  in  the  Gazette,  Within  these  limits  S.'s  195  acres  were  situated.  On 
S.'b  selection  being  declared  lapsed  in  1886,  W.  applied  to  select  it,  but  the  Land 
Board  refused  the  application. 

Eeldt  that  the  decision  of  the  Land  Board  was  right,  as  the  land  being  within 
the  limits  of  the  "  suburban  lands  "  was  exempt  from  conditional  sale  under  subs.  4 
ort.21of  iSVic.  No.  18. 

£doU  V.  TearU  (7  N.S.W.  L.B.  374)  followed. 

In  cases  stated  by  the  Minister  under  s.  140  of  48  Vic.  No.  18,  counsel  for  the 
Crown  has  the  right  to  reply. 

Special  case  stated  for  the  opinion  of  the  Sapreme  Court 
under  a.  140  of  the  Grown  Lands  Act,  1884,  by  Mr.  H.  Copeland, 
Minister  for  Lands  : — 

On  the  let  April,  1886,  Helen  Park  Wilson  applied  for  a  con- 
ditional purchase  of  195  acres,  under  the  47th  clause  of  the 
Crown  Lands  Act,  1884,  which  application  was  refused  by  the 
Metropolitan  Land  Board,  sitting  at  Penrith,  on  the  7th  of  July 
last,  as  being  within  the  limits  of  the  suburban  lands  of  the 
village  of  Brasfort.  Against  this  decision  Helen  Park  Wilson 
has  appealed  on  the  ground  that  the  land  being  an  area  covered 
by  a  conditional  purchase  which  was  declared  lapsed  on  the  27th 
February,  1886,  was  not  open  to  or  affected  by  the  notification 
or  proclamation  of  the  suburban  lands  referred  to.  It  appears 
tbat  on  the  17th  August,  1882,  R.  F.  Stubbs  applied  under  the 
19th  clause  of  the  Grown  Lands  Alienation  Act,  1861,  for  a  con- 
ditional purchase  of  195  acres,  which  selection  was  declared 
lapsed  on  the  27th  February,  1886.  While  this  conditionnl 
purchase  stood  good  in  the  books  of  the  department,  the 
following  notice  appeared  in  the  Government  Gazecte  of  the  20th 
March,  1885  :  "  Department  of  Lands,  Sydney,  20th  March,  1885. 
N.8,W.K.,  Vol.  Via.,  Law.  X 
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Wilson. 


1887.  Cities,  Towns,  and  Villages.  His  Excellency  the  Governor, 
jn  re  with  the  advice  of  the  Ezecntive  Gooncil,  directs  it  to  be  notified 
that  the  following  portions  of  Crown  lands  are  declared  to  be 
reserved  and  set  apart  as  cities,  towns,  and  villages,  respectively, 
and  that  the  limits  of  the  suburban  lands  to  be  attached  thereto 
are  defined  as  hereinafter  in  accordance  with  the  provisions  of 
the  Grown  Lands  Act,  1884. — J.  S.  Pabnell.  Suburban  lands 
at  Brasfort,  county  of  Cook,  parish  of  Jamieson,  about  6080 
acres,"  (here  follows  description  of  boundaries). 

Subsequently  to  such  notification  appearing,  namely,  on  the 
27th  February,  1886,  R.  F.  StubVs  selection  was  declared 
lapsed;  and  on  the  1st  of  April,  1886,  the  said  Helen  Park 
Wilson  selected  the  same  land  under  the  47th  clause  of  the 
Grown  Lands  Act,  1884,  which  has  been  disallowed  by  the  Land 
Board,  and  is  the  subject  of  this  reference.  Mr.  J.  P.  Abbott, 
solicitor,  who  appeared  for  the  appellant  at  the  Appeal  Court, 
argued  that  under  the  101st  clause  of  the  Crown  Lands  Act, 
1884,  only  Crown  lands  at  the  time  could  be  included  in  the 
suburban  lands  at  Brasfort,  proclaimed  on  the  20th  March,  1885, 
and  that  the  lands  thereof  were  defined  thereunder,  the  area 
being  specifically  stated  as  about  6080  acres,  and  to  add  such  an 
area  as  195  acres  thereto,  without  a  fresh  proclamation,  would 
be  contrary  to  the  provisions  of  that  clause.  Mr.  Abbott  further 
contended  that  the  decision  of  the  Supreme  Court  in  Banco  in 
the  cause  of  Murphy  v.  Gooke,  Silverton  Case  (1),  heard  on  the 
8th  February,  1886,  did  not  apply. 

Owing  to  the  area  of  the  suburban  lands  at  Brasfort  having 
been  notified  as  about  6080  acres,  there  appears  to  be  some 
doubt  whether  the  195  acres,  being  within  the  limits  of  such 
suburban  lands,  became,  on  the  forfeiture  of  the  conditional 
purchase,  part  thereof,  without  a  fresh  notification  to  that 
effect  appearing  in  the  Oovemment  Gazette,  and  therefore  was 
open  to  conditional  purchase.  The  interpretation  clause  describes 
suburban  lands  to  be  "  Crown  lands,"  declared  in  the  Gazette 
to  be  suburban  by  the  Governor  and  the  Executive  Council. 
It  is  clear  that  this  land  was  not  open  to  selection  by  Wilson 
until  StubVs  conditional  purchase  was  declared  lapsed,  but,  on 
(1)  2  Weekly  Notes  (N.S.W.)  56. 
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the  lapsiDg  as  aforesaid^  the  land  simultaneoaslj  became  Crown 
lands.  The  question^  then,  is  whether  the  moment  it  became 
Crown  land  it  was  not  absorbed  in  the  suburban  area^  and 
therefore  not  open  to  conditional  purchase ;  in  other  words,  as 
it  became  Crown  land  before  it  was  open  to  selection,  did  it  not 
by  becoming  Crown  land  cease  to  be  open  to  selection  by  virtue 
of  the  prior  Gazette  notice  declaring  the  suburban  boundaries 
which  embraced  all  the  Crown  lands  within  such  boundaries  ? 

The  case  is  now  referred  for  decision  by  the  Supreme  Court 
ander  the  provisions  of  the  140th  clause  of  the  Grown  Lands 
Act,  1884. — (Signed)  Henry  Copeland,  Secretary  for  Lands. 

Barton,  for  the  appellant,  had  already  argued  the  case  for  the 
appellant,  on  March  1st,  when^  no  counsel  appearing  for  the 
Crown,  the  Court  adjourned  the  case  in  order  that  it  might  be 
argued  on  behalf  of  the  Crown. 

Accordingly,  on  August  5th, 

Salomons,  Q.C.,  and  C.  B.  Steph^en  appeared  for  the  Crown. 
The  land  being  within  the  boundaries  of  the  suburban  lands  is 
not  open  to  selection :  Murphy  v.  Cooke  (1). 

The  case  is  governed  by  the  decision  of  the  Court  in  Edols  v. 
Tearle  (2)  :  where  land,  within  the  boundaries  of  a  leasehold 
area,  which  had  been  selected  before,  and  forfeited  after,  the 
division  of  the  run,  was  held  to  be  not  open  to  re-selection. 

[The  Chief  Justice.  There  is  this  difference :  Edols  v.  Tearle 
(2)  was  decided  on  subs.  III.  of  s.  21,  whereas  here  the  land  was 
reserved  or  set  apart  under  s.  101  (3).] 

Stubbs  had  a  free  selection.  While  that  held  good  the 
Government  proclaimed  as  suburban  lands  an  area  within  the 
hmits  of  which  that  free  selection  was  situated.     The  selection 


1887. 


In  re 
Wilson. 


(2)  7  N.8.W.  L.R.  374. 

(3)  48  Vic.  No.  18,  sec.  101  :— The 
GoTemor  may,  by  notice  in  the  Gazette, 
declare  what  portions  of  Crown  lands 
shall  be  reserved  and  set  apart  as  sites 
for  cities,  towns  or  villages,  and  may 
define  the  limits  of  the  suburban  lands 
to  be  attached  thereto  and  to  any 
existing  city,  town  or  village,  and  may 


in  like  manner  declare  what  portions  of 
Crown  lands  shall  be  temporarily 
reserved  from  sale  pending  survey  or 
determination  by  him  of  the  portion  to 
be  set  apart  for  any  public  purpose,  or 
for  commonage,  or  for  population  areas  $ 
and  all  lands  so  declared  shall  bo 
reserved  accordingly  until  revoked  or 
altered  in  like  manner  .  . 
X  2 


August  5. 


Wilson. 
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1887.  becoming  forfeited,  the  land  in  the  ordinary  course  became 
jn  re  Crown  lands  again,  but  being  within  the  limits  of  the  area  so 
proclaimed,  was  not  open  to  selection.  Though  the  words  used 
are  ^'reserved  or  set  apart,"  and  not  "comprised,"  as  in  EdoU 
V.  Tearle  (2),  the  result  is  the  same.  The  only  way  in  which 
lands  can  be  "reserved  or  set  apart  "  is  by  defining  the  limits 
within  which  they  are  "  comprised." 

Barton  for  the  appellant.  Suburban  lands  can  only  be  reserved 
out  of  Crown  lands  :  s.  101 :  therefore  lands  wliich  can  be  so 
defined  can  only  be  Crown  lands,  and  not  land  which  has  been 
free-selected.  As  to  the  argument  based  upon  the  probable 
intention  of  the  Legislature,  I  will  refer  to  Logan  v.  Courtoton 
{Earl)  (4),  where  Lord  Langdale,  M.R.,  says :  "I  need  not  say 
that  I  can  know  nothing  of  the  intention  of  the  Act,  except  from 
the  words  in  which  it  is  expressed  applied  to  the  facts  existing 
at  the  time."  That  is  the  principle  which  must  be  applied  to 
every  case.  Here  the  land  in  question  was  not  Crown  lands 
when  the  reservation  of  the  suburban  area  was  proclaimed. 
This  land  being  the  subjec  of  a  subsisting  selection,  could  not  be 
included  in  the  proclamation.  Edols  v.  Tearle  (2)  is  distinguish- 
able. Under  s.  21,  subs.  (III.),  the  land  comprised  within  a  lease- 
hold area  is  not  open  to  selection,  i,e,,  all  the  land  on  one  side  of 
a  given  line.  S.  101  merely  empowers  the  Government  to  define 
the  limits  of  suburban  lands.  Any  effect  attempted  to  be  given 
to  s.  101  is  taken  away  by  reference  to  s.  21,  because  land  which 
is  alienated  cannot  be  the  subject  of  alienation.  As  to  Murphy 
V.  Oooke  (1),  that  was  a  decision  under  s.  26  of  the  Mining  Act 
(37  Vic.  No.  13).  S.  22  of  that  Act  provides  for  the  occupation 
of  Crown  lands  under  business  licenses ;  and  s.  26  provides  that 
Crown  lands  may  be  reserved  from  such  (among  other  kinds  of) 
occupation.  Land  so  occupied  at  the  time  of  the  proclamation, 
and  within  the  notified  limits,  becoming  vacant,  the  Court  held 
that  it  could  not  be  taken  up  again  under  a  business  license. 
The  principle  of  that  decision  was  that  the  land  had  never  lost 
its  character  of  Crown  lands.  In  the  present  case  the  land  had 
lost  the  character  of  Cri>wn  lands  at  the  time  of  the  proclamation 
(4)  13  Bear.  22;  20  L.J.  Ch.  347. 
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of  the  saburban  area.     S.  101  gives  no  power  to  deal  with  land        ^^'^' 
not  at  the  time  Crown  land.     This  proclamation  does  not  do       in  re 
away  with  the  distinction  between  subs.  (III.)  and  subs.  (IV.)  of 
8.  21  (5). 

[The  Chibf  Justice.  Subs.  (IV.)  is  manifestly  inaccurate. 
That  must  refer  to  s.  101.  In  point  of  fact,  lands  are  not  set 
apart  or  reserved  as  '^  suburban  "  lands.  Lands  are  set  apart  for 
''town"  lands^  and  the  Governor  may  define  the  limits  of  the 
"  suburban  "  lands  to  be  attached  thereto.  Must  you  not  read 
subs.  (IV.)  as  "  lands  within  the  limits  defined  as  suburban 
lands"?] 

But  in  subs.  IV.  they  are  all  on  the  same  footing, 

Stephen  rising  to  reply. 

Barton  objects.  I  am  for  the  appellant.  The  Crown  has  no 
right  of  reply. 

[The  Chief  Justice.  The  case  is  stated  by  the  Minister; 
therefore  the  Crown  has  the  right  of  reply.] 

Stephen  in  reply.  Town  and  suburban  lands  are  on  a  different 
footing  to  ordinary  Crown  lands.  S.  61  provides  special 
regulations  for  their  sale  by  auction.  It  would  be  against  the 
object  and  intention  of  the  Act  that  lands  which  have  become 
valuable  by  reason  of  their  contiguity  to  towns  and  villages  should 
be  open  to  be  taken  up  in  the  quantity  and  at  the  price  of 
ordinary  Crown  land. 

The  Chief  Justice.  I  am  unable  to  distinguish  this  case  from  the 
principle  laid  down  in  Edolsv.  Tearle  (2),  though  that  case  turned 
upon  the  meaning  of  the  word  "  within*^  in  sub-section  III.  of  s. 
21  of  the  Act.  In  that  case  it  was  held  that  the  words  in  s.  2 1  "  land 
comprised  within  leasehold  areas  "  were  not  restricted  to  land 
which  might  bo  leased  to  the  runholder,  but  included  all  land 

(5)  48  Vic.  No.  18,  sec.  21 : — Crown  hold  areas  notified  under  the  proviBions 

lands  belonging  to  any  of  the  classes  of  Part  lY. 

hereinafter  specified  shaU  be  exempt        (IV.)  Land  reserved  or  set  apart  for 

from  conditional  sale  under  this  part,  town  or  suburban  landd  or  for  village 

(UI.)  Lands  comprised  within  lease-  sites.  
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1887.        within  the  boandaries  of  the  leasehold  area.     The  words  in  this 
In  re       case  are  not  the  same.     The  onlj  difficulty  is  caused  by  the 
different  phraseology  of  s.  21,  subs.  IV.,  and  s.  101.     Here  the 
^  selection  was  made  before  the  Act  of  1884  came  into  force.    The 

Gazette  notice  strictly  follows  the  terms  of  s.  101,  one  of  the 
objects  of  which  was  to  define  the  limits  of  the  suburban  lands 
to  be  attached  to  the  reserves  for  cities,  towns  and  villages. 
The  selection  having  been  forfeited,  the  land  became  Crown 
land  within  the  limits  of  'the  suburban  lands  attached  to  the 
land  set  apart  for  the  village  of  Brasfort.  I  think  the  case, 
therefore,  falls  exactly  within  the  decision  of  Edola  v.  Tearle,  as 
at  that  time  the  land  was  within  the  limits  defined  as  the  limits 
of  the  suburban  lands ;  and  we  decide  accordingly  that  the  land 
was  not  open  to  conditional  purchase. 

Faucett,  J.  I  am  entirely  of  the  same  opinion.  The  difficulty 
arises  partly  from  the  difficulty  of  the  subject  and  partly  from 
the  words  in  which  the  sections  are  drawn  up.  That  being  so 
the  duty  of  the  Court  is  to  give  a  fair  construction  and  operation 
to  the  Act.  If  we  were  to  allow  Mr.  Barton's  argument  to 
prevail,  we  should  be  destroying  the  fair  and  reasonable  mean- 
ing of  the  Act.  The  Act  says  that  the  Crown  may  mark  out 
the  limits  of  lands  attached  as  suburban  lands  to  towns  and 
villages.  It  is  our  duty  to  see,  if  we  can,  what  the  Legislature 
intended.  It  clearly  means  that  all  Crown  lands  within  the 
notified  limits  are  to  be  regarded  as  suburban  areas.  If  land 
within  those  limits  subsequently  becomes  Crown  lands,  it  will 
not  be  open  to  selection. 

Sib  G.  Innbs,  J.  I  am  of  the  same  opinion,  although,  no 
doubt,  it  is  a  very  arguable  question.  It  seems  to  me  that  the 
Land  Board  took  the  right  view  of  the  case  in  the  first  instance, 
and  that  we  ought  to  give  effect  to  their  decision.  I  agree  with 
their  Honours  that  it  is  in  accordance  with  the  whole  policy  of  the 
Act  to  decide  that  no  lands  within  the  limits  of  these  suburban 
areas  are  open  to  free  selection.  The  Oroton  Lands  Act  of  1861 
contained  a  similar  enactment,  using  the  words  ^'population 
area."     Under  that  Act  when  a  conditional  purchase  within  the 
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limits  of  a  population  area  lapsed  it  was  not  open  to  selection. 
So  here  the  land  in  question  was  not  open  to  selection  on  the  1st 
Aprils  1886^  when  the  appellant  selected  it. 

Appeal  dismissed  with  costs. 

Attorneys  for  the  appellant :  Abbott  Sf  Allen, 


1887. 
Inrt 

WiLBOIT. 

Innes,  J. 


Eg  parte  COUNSEL. 

FugiHv  Offenders  ClmperialJ  Act  (44^46  Vie.  e.  &3),  sa.  9, 18,  andl9^Destitute  ' 
Pereona  {New  Zealand)  Act  (41  Vic.  No.  4A),  ss.  16, 17,  and  26— Destitute 
PereoTis  (New  Zealand)  Act  Amendment  Act  (47  Vic.  No.  26),  8.  2 — Arrest  for 
nonrpayment  of  money  under  maintenance  order — *'  Trivial  **  ojfence  under  s, 
19  o/  44  (f-  45  Vie.  e.  69 — Discharge  ordered  upon  terms. 

C.  was  arrested  on  an  extradition  warrant  issued,  under  s.  13  of  the  Fugitive 
Qfenders  Act  (44  &  45  Vic.  cap.  69),  by  a  magistrate  of  the  colony  of  New 
Zealand,  and  properly  indorsed  in  this  colony,  charging  him  with  having  dis- 
obeyed an  order  made  under  the  provisione  of  the  Destitute  Persons  (New  Zea- 
land) Act  of  1877|  adjudging  him  to  pay  £1  per  week  for  the  maintenance  of  his 
wife,  and  alleging  that  j628  was  then  due  and  owing.  By  s.  26  of  the  latter  Act, 
C.  waa  liable,  for  the  non-payment  of  this  money,  to  six  months'  imprisonment. 
This  offence  was,  therefore,  one  "  punishable  by  law  "  within  s.  13  of  44  &  45 
Vlo.  cap.  69 ;  and  it  was  admitted  that  by  an  Order  in  Council,  made  under  s.  12 
of  that  Act,  New  South  Wales  and  New  Zealand  had  been  included  in  the  same 
group  of  British  possessions. 

The  magistrate  before  whom  0.  was  brought  ordered  that  he  should  be  re- 
turned to  New  Zealand,  but  admitted  him  to  bail  pending  an  appeal  to  the 
Supreme  Court. 

Held,  on  appeal  (Innss,  J.,  dissentiente),  that  as  the  offence  charged  was  only 
the  non-payment  of  money  ordered  to  be  paid,  it  was  a  "  trivial  offence,"  within 
the  meaning  of  s.  19  of  44  &  45  Vic.  cap.  69,  and  ordered  C.'s  discharge  upon 
terms. 

Per  tot.  cur.  The  justice  of  the  case  would  be  met  by  ordering  C.  to  pay  the 
money  due  and  certain  costs  and  expenses,  on  his  entering  into  a  bond  for  the 
discharge  of  future  payments. 

Per  Inkbs,  J.  The  words  "or  otherwise"  in  s.  19  of  *44  &  45  Vic.  cap.  69 
were  soiBcient  to  warrant  the  Court  in  making  such  an  order. 

This  was  an  appeal  (referred  by  Stephen,  J.,  in  Chambers  to 
the  Pull  Conrt)  from  a  decision  of  a  stipendiary  magistrate  under 
the  1 9th  section   of   Fugitive  Offenders  Act  (44  &  45  Vic.  cap. 
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69),  ordering  the  arrest  and  return  to  the  colony  of  New  Zealand 
of  Joseph  Lawrence  Coansel  under  the  following  circumstances  :— 
It  appeared  that  Counsel,  who  is  a  travelling  agent  for  an 
insurance  company  in  Sydney,  had  been  arrested  at  Cootamundra 
on  a  warrant  from  New  Zealand,  charged  with  neglecting  to  pay 
the  sum  of  28Z.  under  two  orders  made  in  Dunedin  for  the  main- 
tenance of  his  wife  and  child  under  the  Destitute  Persons  (New 
Zealand)  Act  (41  Vic.  No.  44),  ss.  16.  17,  and  26  (1).  Under  a 
later  Act  passed  by  the  New  Zealand  Legislature  in  1888  (47 
Vic.  No.  26,  s.  2),  any  person,  while  in  disobedience  of  an  order 
for  maintenance,  goiug  to  reside  in  another  colony,  becomes 
liable  to  punishment  by  12  months'  imprisonment  with  hard 
labour ;  and  as  the  appellant  had  left  New  Zealand  without  com- 
plying with  the  order  made  against  him,  a  warrant  was  issued, 
which  was  backed  in  this  colony,  and  he  was  arrested.    Mr. 


(1)  Destitute  PenoM  Act  (New  Zea- 
land),  1877  (41  Vic.  No.  44),  s.  16  .— 
"When  any  husband  unlawfully  de- 
serts his  wife,  or  leaves  her  without, 
or  wilfully  fails  to  provide  her  with, 
adequate  means  of  support,  or  when 
any  father  or  mother  deserts  his  or  her 
children  under  the  age  of  fourteen 
years,  or  wilfuUy  leaves  them  without, 
or  wilfully  fails  to  provide  them  with, 
adequate  means  of  support,  if  com- 
plaint thereof  be  made  on  oath  to  any 
justice,  by  the  wife  or  by  any  reputable 
person  on  her  behalf,  or,  in  case  of  the 
children,  by  the  mother,  or  any  repu- 
table person,  such  justice  may  issue  his 
summons  to  such  husband,  father,  or 
mother  to  show  cause  why  he  or  she 
should  not  support  his  wife  or  his  or 
her  children." 

S.  17 :— **  Whether  the  defendant  be 
present  or  not,  any  resident  magistrate 
shall,  in  a  summary  manner,  inquire 
into  the  matter  of  the  complaint ;  and 
if  he  be  satisfied  that  the  wife  or  the 
children,  as  the  case  may  be,  are  de- 
serted, or  are,  in  fact,  without  adequate 
means  of  support,  and  that  the  hus- 
bend,  or  the  father  or  mother,  is  able 
to  maintain  her  or  them,  or  to  cor^tri* 


bnte  to  her  or  their  maintenance,  such 
resident  magistrate  shall  make  an  order 
in  writing,  directing  him  or  her  to  pay 
either  weekly  or  monthly,  at  his  dis- 
cretion, and  to  such  person  and  in  such 
manner  for  her  or  their  maintenance  as 
the  resident  magistrate  thinks  fit,  such 
moderate  sum  or  allowance,  not  ezoeed- 
ing  twenty  shillings  per  week,  for  such 
wife  or  any  one  child,  until  such  child 
arrives  at  fourteen  years  of  age,  as  he 
considers  fit.  In  addition  to  making 
any  such  order,  the  resident  magistrate 
may  commit  the  defendant  to  any  gaol 
for  any  period  not  exceeding  six  calen- 
dar months,  with  or  without  hard 
hibour." 

S.  26:— "Any  resident  magistrate 
may  at  any  time  inquire  in  a  summary 
way  into  any  allegation  of  disobedience 
of  any  order  made  under  this  Act,  and 
may  for  the  purpose  summon  and  ex- 
amine all  proper  parties  and  witnesses, 
and  may  either  commit  the  offender  to 
gaol  for  any  period  not  exceeding  six 
calendar  months,  with  or  without  hard 
labour,  or  may  impose  upon  such  oiTen- 
der  a  fine  of  not  exceeding  fifty 
pounds." 
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Slattery  appeared  for  the  defendant  at  the  Police  Court,  and        ^^7' 
submitted  that  the  offence  was  a  *'  trivial "  one,  within  the  mean-     Ex  parte 
ing  of  8.  19  of  the  Fugitive  Offenders  Act  (44  &  45  Vic.  cap.  69) 
(2),  and  the  defendant  should  be  discharged  on  payment  of  the 
monej  due,  and  on  entering  into  a  bond,  with  sureties,  to  secure 
fatnre  payments. 

The  magistrate,  however,  it  being  represented  before  him  that 
the  prisoner  had  been  arrested  for  an  offence  under  the  New 
Zealand  Act  of  1883,  which,  being  punishable  with  12  months' 
imprisonment  with  hard  labour,  would  have  brought  the  case 
within  the  first  part  of  the  Fugitive  Offenders  Act,  held  that  he 
had  no  alternative  but  to  order  the  prisoner's  return  to  New 
Zealand ;  but  he  remanded  him  on  bail  pending  an  appeal  to  the 
Supreme  Court. 

It  was  admitted  that  this  colony  and  New  Zealand  had  been  in- 
clnded  in  one  group  by  an  Order  in  Council  under  s.  12,  so  that  the 
case  could  be  dealt  with  under  Part  II.  of  44  &  46  Vic.  cap.  69. 

Salomons,  Q.C.  {Armstrong  with  him),  for  the  appellant. 
The  case  is  of  a  "trivial"  nature,  within  the  meaning  of  s.  19 
(2)  of  the  Fugitive  Offenders  Act  (44  &  45  Vic.  cap.  69),  under 
which  the  Court  may  refuse  to  order  the  return  of  the  fugitive. 
Justice  can  be  done  by  the  imposition  of  terms  as  provided  by 
the  section. 

0.  B.  Stephen  for  the  Crown.  Can  it  be  said  that  the 
offence  for  which  the  appellant  has  been  arrested  is  of  a 
"trivial  nature"?     Is    a   person    to   be    allowed  to   extricate 

(2)  44  &  45  Vic.  cap.  69«  sec.  19:—  to  return  the  prisoner  either  at  all  or 

"Where  the  retam  of  a  prisoner  is  at  the  expiration  of  a  certain  period^ 

sought  or  ordered  under  this  part  of  the  the  Court  or  magistrate  may  discharge 

Act.  and  it  is  made  to  appear  to  a  the  prisoner  either  absolutely  or  on 

magistrate  or  to  a  superior  Court  that  bail,  or  order  that  he  shall  not  be  re- 

(by  reason  of  the  trivial  nature  of  the  turned  until  after  the  expiration  of  the 

case»  or  by  reason  of  the  application  period  named  in  the  order,  or  may 

for  the  return  of  such  prisoner  not  make  such  other  order  in  the  premises 

being  made  in  good  faith  in  the  in-  as  to  the  magistrate  or  Court  seems 

terests  of  justice,  or  otherwise),  it  would,  just.    Any  order  or  refusal  to  make  an 

baTiog  xegard  to  the  distance,  to  the  order  of   discharge  by  a  magistrate 

facilities  of  communication,  and  all  the  under  this  sectiou  shall  be  subject  to 

circnmBtancea  of  the  case,  be  unjust  or  an  appeal  to  a  superior  Court." 
oppressive,  or  too  severe  a  punishment, 
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1887.  himself  from  his  poaition  by  offering  to  pay  the  money  when 
Ex  parte  he  is  arrested  under  a  warrant  f  It  is  like  saying  that  a  person 
Counsel.  0iiaj.ge(j  ^ith  larceny  can  parge  his  offence  by  offering  to  return 
the  goods  stolen.  As  a  matter  of  &ct^  the  depositions  show  that 
the  prisoner  is  living  in  adultery  in  Cootamundra.  The  Goarts 
will  be  anxious  to  be  auxiliary  to  each  other  in  bringing  offenders 
to  justice.  It  is  not  an  ordinary  debt,  but  an  obligation  of  a 
much  higher  character. 

Salomons,  Q.C.,  in  reply.     It  is  a  mere  monetary  obligation. 
We  have  nothing  to  do  with  the  moral  aspect  of  the  case. 

The  Chief  Justice.     In  this  case  it  appears  that  an  order  was 
made  under  the  17th  section  of  the  New  Zealand  Act  (41  Yic. 
No.  44)^  by  which  the  appellant  was  directed  to  pay  £1  per  week 
towards  the  support  of  his  wife,  the  first  payment  to  be  made  on 
the  11th  February,  1886,  and  from  that  date  to  pay  £4  on  every 
fourth  Thursday.     It  further  appears  that  the  appellant  made 
some  payments  under  that  order — the  amount  not  being  very 
clear — and  he  afterwards  came  to  this  colony.     That  being  the 
state  of  the  case,  it  appears  that  after  coming  to  this  colony  the 
appellant  ceased  to  make  any  further  payments  under  the  order, 
and  accordingly  application  was  made  at  the  suit  of  the  wife, 
under  the  26th  section  of  the  same  Act,  which  enabled  the  resi- 
dent magistrate  at  Dunedin  to  make  an  order  committing  the 
offender  to  prison  for  any  period  not  exceeding  six  months,  with 
or  without  hard  labour,  or  to  impose  a  fine  not  exceeding  502. 
Now,  under  the  39th  section  of  the  same  Act,  the  justice  had 
power  to  issue  a  warrant  to  bring  the  offender  before  him  in 
order   to   answer  the   offence  alleged  in  the  26th  section.    It 
appeared  that  the  justice  in  New  Zealand  did  issue  a  warrant, 
and  that  warrant  having  been  brought  here,  has  been  backed  by 
a  justice  of  this  colony  under  the  provisions  of  the  13th  section 
of  the  44th  &  45th  Vic.  chap.  69  {Fugitive  Offenders  Act),  which 
is  an  Imperial  Act.     That  Act  appears  to  me  to  be  divisible  in 
fact  into  three  distinct  parts.     The  first  part  is  one  which  is  in 
force  in  every  portion  of  Her  Majesty's  dominions  with  respect  to 
the  offences  which  are  enumerated  in  the  9th  section  of  the  Act. 
The  second  portion  of  the  Act  hi:vs  relation  to  cerbain  groups  of 
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colonies  which  may  be  defined  by  an  Order  in  Council  made  by        ^887. 
Her  Majesty,  and  it  is  under  that  portion  of  the  Act  that  this     ex  parte 
particular  proceeding  has  been  taken.     It  is  admitted  that  this       ^^''sel. 
colony  and  New  Zealand  form  portion  of  the  group  declared  by 
an  Order  in  Council  under  the  12th  section  of  the  Act.     I  at 
first  thought  that  the  32nd  section  of  the  Act  overrode  all  the 
rest  of  the  Act  except  the  first  part,  but  upon  looking  more 
closely  into  the  matter  I  see  that  the  32nd  section  has  reference 
to  those  portions  of  British  possessions,  or  rather  to  offences 
committed  in  those  portions  of  British  possessions,  which  do  not 
come  under  the  first  part  of  the  Act,  and  in  colonies  which  do 
not  come  under  the  second  part  of  the  Act,  so  that  the  32nd 
section  of  the  Act  may  be  considered  as  introducing  a  third  ele- 
ment into  the  Act,  with  which  we  have  in  the  present  case  nothing 
to  do. 

New  Zealand  and  this  colony,  being  in  one  group,  come  under 
the  second  portion  of  the  Act.  This  warrant  having  been  backed 
in  this  colony,  and  having  been  issued  against  a  person  because 
of  his  disobedience  of  an  order  under  a  New  Zealand  Act,  the 
question  arises,  under  the  19th  section  of  the  Fugitive  Offenders 
Aety  whether  this  Court  can  interfere  and  relieve  the  appellant 
under  that  section.  Well,  after  giving  this  case  the  fullest  con- 
sideration, I  am  of  opinion  that  we  can  afford  relief  to  the  appel- 
lant under  certain  conditions,  and  at  the  same  time  do  no  injustice 
to  the  person  who  is  interested  in  this  order. 

Now,  the  1 9th  section  of  the  Act  is  almost  in  exactly  similar 
terms  to  the  10th  section,  except  that  the  10th  section  refers  the 
matter  directly  to  a  superior  Court,  as  defined  by  the  definition 
clause  of  the  Act,  while  the  19th  section  refers  the  matter  to  a 
magistrate,  and,  on  appeal,  to  the  superior  Court.  It  appears 
that  this  matter  was  placed  before  the  magistrate  as  if  the  apel- 
lant  had  been  accused  of  an  offence  within  the  Act  of  1883,  which 
would  come  within  the  9th  section  of  the  Fugitive  Offenders  Act, 
the  offence  being  punishable  with  a  year's  imprisonment  with 
hard  labour ;  but,  on  looking  more  carefully  into  the  matter,  and 
OUT  attention  having  been  drawn  to  the  warrant,  it  appears  to  me 
that  the  offence  with  which  the  appellant  was  charged  was  not 
an  offence  under  the  New  Zealand  Act  of  1888,  but  one  under 
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Sept.  6  4"  8.    Contracl — Sale  of  sheep— *'  Sheep  ahevm  hy  seller^' — C(mstrueiion  of  eonind— 

Misdirection — Measure  of  dameiges. 

FaucettJ.  By  an  agreement  in  writing,  dated  Jnly  23rd,  1885,  tbe  defendant  i^reed  to 
^and  ^^^  sheep  of  certain  quality  and  breeding,  '*  which  were  shewn  by  the  seller  to 

Deffell  J.  ^^'  ^*  ^^  purchaser's  behalf."  B.  had  reported  to  the  defendant  in  May,  and 
again  on  July  20th,  that  he  had  seen  all  the  sheep,  and  approved  of  thetr 
quality  and  breeding;  and  the  plaintiff  assured  the  defendant  before  the 
contract  was  sigpied,  that  he  had  shewn  the  sheep  to  B.  In  September,  when 
B.  went  on  defendant's  behalf  to  mark  the  lambs  and  arrange  for  taking 
delivery,  he  told  the  plaintiff  that  the  sheep  then  pointed  out  to  him  as  those 
sold  to  the  defendant  were  not  the  same  which  he  had  teen  before ;  and  he 
wrote  to  defendant  saying  that  the  sheep  were  not  up  to  sample.  In  an  action 
against  the  defendant  for  refusing  to  accept  the  sheep,  it  appeared  that  B.  only 
saw  900  of  the  sheep  in  May,  and  about  2000  in  July ;  but  it  was  proved  that  on 
both  occasions  the  plaintiff  afforded  him  ample  opportunity  of  seeing  all  the 
sheep,  if  he  had  so  desired.    Verdict  for  plaintiff ;  damages,  978/. 

Held,  on  motion  to  enter  a  nonsuit  or  for  a  new  trial,  that  the  Judge  was  right 
in  refusing  to  nonsuit,  as  there  was  evidence  of  statements  by  B.  that  he  had 
seen  the  sheep. 

Held,  also,  that  the  evidence  shewed  that  the  contract  had  been  fairly  and 
reasonably  complied  with  by  the  plaintiff,  who  was  not  bound  to  shew  B.  every 
single  sheep. 

Heldy  also,  that  it  would  not  have  been  a  wrong  direction  to  have  told  the 
jury  that  it  was  not  necessary  that  all  the  sheep  should  have  been  shewn  to 
Buchanan ;  but  that  a  direction  that  it  was  not  necessary  for  B.  to  have  seen 
more  sheep  than  he  saw  in  May,  or  that  it  was  sufficient  if  he  had  seen  only  part 
of  the  sheep,  would  have  been  wrong. 

Heldf  also,  that  the  Court  oould  only  look  at  the  contract  itself,  and  that  there- 
fore the  Judge  was  right  in  disallowing  a  question  put  by  defendant's  counsel 
to  defendant,  "  Would  you  have  entered  into  the  contract  unless  you  had  been 
assurf^d  by  the  plaintiff  that  Buchanan  had  seen  all  the  ewes  ?" 

Held,  further,  that  the  proper  measure  of  damages  was  the  difference  between 
the  contract  price  and  the  price  at  which  the  sheep  were  sold  at  auction, 
although  they  were  bought  in  by  the  plaintiff,  and  afterwards  realised  higher 
prices. 

Per  Faucett,  J.,  following  the  Piiidential  Assurance  Co.  v.  Edmunds  (L.R.  2 
App.  Caa.  at  p.  507) .  Where  a  Judge  has  wrongly  or  imperfectly  directed  a 
jury,  the  verdict,  whether  right  or  wrong,  must  be  set  aside. 

This  was  an  action  brought  by  Josiah  John  Strickland  against 
Andrew  Hardie  McCulloch  for  not  accepting  certain  sheep. 

The  plaintiff  was  a  dealer  in  sheep,  and  owner  of  Bundaburra 
Station,  near  Forbes,  and  the  defendant,  a  solicitor,  was  the 
owner  of  a  sheep  station  called  Colane,  on  the  Bogau  River. 
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The  declaration  stated  that  by  an  agreement  dated  the  25th        ^^87. 
July,  1885,  it  was  agreed  that  the  plaintiff  should  sell  to  the  defen-  Strickland 
daut  certain  ewes  and  lambs  in  the  said  agreement  mentioned  mcCulloch 
and  therein  more  particularly  described  at  the  price  of  15^.  each 
for  the  said    ewes>  upon  the   terms   and   conditions,   amongst 
others,  that  the  plaintiff    should,  upon  the  1st   October,  1885, 
deliver  the  said  ewes  and  lambs  to  the  defendant,  and  that  the 
defendant    should    thereupon   accept   the   same,   and  pay    the 
plaintiff  the  said  price  thereof.     Breach  : — That  the  defendant 
did  not  accept  the  said  ewes  and  lambs,  but  wJioUy  refused  to  do 
80.    Damage  : — Loss  and  expense  in  preparing  to  carry  out  the 
contract  on  the  plaintiff's  part  and  in  keeping  the  said  sheep,  and 
loss  of  the  price  of  the  same.     2.  Common  counts.     And  the 
plaintiff  claimed  44252. 

The  defendant  pleaded  (inter  alia) — 3.  That  the  plaintiff  was 
not  I'eady  and  willing  to  deliver  the  said  ewes  and  lambs  to  the 
defendant  according  to  the  said  agreement.  4.  That  by  the  said 
agreement  the  plaintiff  agreed  to  sell  to  the  defendant,  and  the 
defendant  agreed  to  buy  from  the  plaintiff,  certain  ewes  which 
were  then  lambing,  and  which  were  shewn  to  a  certain  Mr. 
Buchanan  on  the  defendant's  behalf,  and  the  defendant  says  that 
the  ewes  which  the  plaintiff  offered  to  deliver  to  the  defendant 
in  pursuance  of  the  said  agreement  were  not  those  which  at  the 
time  of  the  said  agreement  were  then  lambing,  and  were  not 
those  which  were  shewn  to  the  said  Mr.  Buchanan  on  the 
defendant's  behalf. 

[A  fifth  plea,  that  the  defendant  was  induced  to  enter  into  the 
alleged  agreement  by  the  false  and  fraudulent  representations  of 
the  plaintiff  as  to  the  breeding  of  the  said  ewes  and  lambs,  was 
withdrawn  at  the  trial.] 

Joinder  of  issue. 

The  case  was  tried  on  the  16th,  17th,  18th,  and  19th  March, 
1886,  before  the  late  Sir  James  Martin,  C.J.,  and  a  jury  of  four. 

The  agreement  out  of  which  the  dispute  arose,  was  in  the 
following  terms : — ^*  Agreement  made  the  23rd  day  of  July, 
1885,  whereby  Josiah  John  Strickland  agrees  to  sell,  and  A.  H. 
McCulloch  agrees  to  buy,  2000  2-tooth,  1800  4-tooth,  1100 
6-tooth,  and  1000  8-tooth  ewes,  more  or  less,  now  lambing,  with 
K.S.W  Jl.,  VoL  VIU.,  Law.  Y 
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1887.  their  lambs  given  in,  at  the  price  of  lbs.  each  for  the  ewes. 
Stbicklahd  The  ewes  sold  are  now  the  ages  above  stated,  and  are  those  which 
HoCuLhocn,  ^^^^  shewn  by  the  seller  to  Mr,  Buchanan  on  purchaser's  behalf, 
and  now  running  on  Bundaburra,  and  to  be  depastured  by  the 
seller  in  the  paddocks  in  which  they  are  now  running,  free  of 
cost,  until  the  first  day  of  October  next.  That  after  the  first 
day  of  September  next,  the  ewes  may  be  shorn  by  the  purchaser 
at  his  own  expense  at  the  Bundaburra  woolshed,  and  the  wool 
consigned  to  the  Commercial  Bank  by  the  seller,  to  be  sold  by 
the  bank,  and  the  proceeds  applied  towards  the  payment  for  the 
sheep,  and  on  the  first  day  of  October  next  the  seller  shall 
deliver  to  the  purchaser  the  ewes  and  lambs,  on  receiving  the 
balance  of  the  purchase  money  in  cash  to  the  credit  of  the  seller 
at  the  Commercial  Bank,  Sydney." 

The  evidence  of  the  plaintiff  was  that  in  May  Buchanan  went 
to  see  the  sheep.  That  they  were  then  distributed  in  three 
paddocks.  Lots  of  900  and  1100  were  in  two  adjoining  paddocks, 
and  4000  were  in  another  paddock,  three  or  four  miles  off. 
Buchanan  saw  the  900,  and  examined  some  of  them.  He  also 
saw  the  1100.  Plaintiff  asked  him  if  he  would  like  to  see  the 
4000.  He  asked  if  those  he  had  seen  were  a  "fair  run"  of 
them.  Plaintiff  said,  "  Yes."  Buchanan  then  said  he  would  not 
bother  to  look  at  the  others.  Plaintiff  had  several  communica- 
tions with  Buchanan  about  the  sheep  between  then  and  the  23rd 
July,  when  the  agreement  was  signed.  On  the  1 1th  and  12th 
September  Buchanan  was  on  the  station,  when  the  sheep  were 
mustered  for  marking.  Ho  said  the  sheep  did  not  look  the 
same.  Plaintiff  pointed  out  that  it  was  because  they  had 
lambed  j  and  suggested  that  another  difference  was  that  sheep  had 
fallen  in  price.  They  had  fallen  fully  5s.  On  the  30th  September 
plaintiff  told  Buchanan  in  Forbes  that  he  was  ready  to  give 
delivery  next  day.  Buchanan  then  shewed  plaintiff  a  telegram 
from  defendant,  dated  September  30,  to  the  effect  that  he 
(defendant)  would  take  the  sheep  if  the  plaintiff  would  allow 
him  500Z.  reduction  in  price.  Plaintiff  said  he  would  not  depart 
from  the  agreement  in  any  way.  Before  this  the  plaintiff  had 
received  a  letter  from  the  defendant,  dated  September  18th 
(put  in),  to  the  effect  that  the  sheep  were  described  in  the  agree- 
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ment  of  July  23rd  as   ^'then  lambing/'    that  defendant  was        1887. 

informed  by  Bucb  .nan  that  they  had  not  then  (September  18th)  Stmokland 

finished  lambing,  and  proposed  terms.     Plaintiff  replied  to  this  McCulloch. 

on  September  21st  (letter  produced  and  put  in)  to  the  effect  that 

all  the  ewes  except  a  few  odd  ones  had  finished  lambing  by  the 

end  of  August.     The  letter  went  on : — ^^^  Mr.  B.  stated  at  our 

yards  the  day  we  marked  the   paddock,  in  the  presence  of  at 

least  three  others,  '  that  the  lambing  as  to  time  was  quite  right.' 

The  only  paddock  he  marked,  1430  ewes  mariced  nearly  80  per 

cent,  on  the  12th  inst.    Since  that  Mr.  B.  has  not  been  here.     I 

think  that   is   sufficient  proof  as   to  the  ewes  having   finished 

lambing."     Plaintiff  never  heard  any  complaint  from  Buchanan 

or  from  defendant  of  the   quality   of  the   sheep,  except   what 

Bachanan  said  in  the  yard  at  the  marking.     Plaintiff  sold  the 

sheep  by  auction  on  the  24th  October.     Some  one  bid  up  to 

Ih.  6d,  on  behalf  of   defendant.     Plaintiff   bought  them  in  at 

11*.  9d.     He  claimed  the  difference  in  price  between  ll*.  9c2.  and 

15«. ;  and  also  2^  per  cent,  commission  which  he  had  to  pay  the 

auctioneer.     On  the  1st  October  he  offered  Buchanan  delivery  of 

the  sheep.     Buchanan  said,  '^  I  can't  take  delivery  j  they  are  not 

according  to  sample."     Plaintiff  bought  the  sheep  in  three  lots 

from  Walsh,  Chisholm  and  Caldwell.     Cross-examined  :  He  sold 

1400  ewes  on  the  19  th  May  to  one  Bowler.     These  were  another 

lot  he  bought  from  Walsh.     They  realised  14^.  3d.     Buchanan 

must  have  seen  them.     They  were  more  valuable  than  those  of 

Walsh's  sold  to  defendant^  because  they  were  in  lamb  earlier. 

In  August  he  had  1700  ewes  on  the  run  besides  the  lot  sold  to 

defendant.      They   were     inferior      sheep — middling     merinos. 

Bachanan  saw  them.     They  were  never  mixed  with  the  others. 

Thomas  Strickland,  brother  of  the  plaintiff,  said  he  saw 
Bachanan  on  the  station  on  the  19th  July.  The  5000  sheep  were 
there  all  in  one  paddock.  The  next  morning  Buchanan  rode 
i^rith  witness  through  the  paddock,  and  saw  about  5000  sheep, 
and  said  they  looked  splendid.  He  said  they  were  a  splendid 
lot  of  lambs.  He  left  witness  and  rode  through  the  paddock 
again.  After  this  1400  of  the  sheep  were  put  in  the  adjoining 
paddock,  where  there  was  better  grass.  On  the  1 1  th  September^ 
-vrlxen  Buchanan  came^  the  1400  were  mustered.     He  said  they  ■ 

¥2 
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J 887.  looked  well ;  and  made  no  objection  to  them.  [Witness  then 
Strickland  corroborated  the  plaintiff  as  to  wliat  occurred  on  the  following 
McCuLLocH.  ^*^y •]  I*  ^fts  difficult  to  judge  sheep  accurately  after  lambing,  as 
compared  with  their  appearance  before  lambing.  There  were 
about  1^  per  cent,  of  late  lambs — nothing  unusual  in  this. 
They  allowed  eight  weeks  for  lambing.  It  was  not  true  that 
half  of  them  were  inferior  sheep. 

Alfred  Oakes,  brother-in-law  of  the  plaintiff.  Lived  at  Bun- 
daburra ;  was  away  in  May ;  returned  in  July ;  saw  Buchanan 
there  in  July  and  in  September.  Witness  brought  the  5900  sheep 
on  the  station.  The  sheep  Buchanan  saw  in  September  were 
the  same  sheep.  In  July  Buchanan  told  witness  he  was  satisfied 
with  the  sheep,  and  would  take  them  as  they  were.  [He  cor- 
roborated  the  evidence  of  the  plaintiff  and  his  brother  as  to 
what  took  place  on  the  12th  September.]  Buchanan  was  there 
during  the  whole  of  the  shearing. 

George  Quinn,  a  selector  on  the  plaintiff's  run,  said  he  knew 
the  5900  sheep  sold  to  the  defendant.  He  was  present  when 
the  1800  were  drafted  off  and  put  into  the  other  paddock.  They 
were  all  of  good  quality.  There  were  only  two  paddocks.  [He 
corroborated  the  previous  witness  as  to  what  took  place  on  the 
12th  September.]  Cross-examined  :  I  saw  the  sheep  arrive  on 
the  station  4000  in  a  mob,  and  1800  another  paddock.  I  have 
had  1000  sheep  on  my  selection,  but  not  at  the  same  time  as  the 
sheep  sold  to  the  defendant. 

Arthur  Battye,  stock  and  station  agents  residing  at  Forbes, 
had  these  sheep  placed  in  his  hands  by  the  plaintiff  for  sale. 
After  the  sheep  were  on  the  plaintiff's  station,  witness  went  with 
Buchanan  to  look  at  them — on  the  1 9th  May.  They  saw  about 
1800  or  2000.  Buchanan  did  not  handle  any  of  them.  200  or 
300  were  to  be  culled  out  of  the  6000.  Buchanan  said  the 
price  asked  (IGs,)  was  too  high.  He  said  afterwards  to  witness 
he  had  seen  all  the  sheep,  and  he  was  perfectly  satisfied  with 
them.  They  were  a  very  good  lot,  in  fine  condition.  He  saw 
Buchanan  again  in  October.  He  never  heard  Buchanan  express 
any  dissatisfaction  with  the  sheep  till  the  day  after  he  was  to 
take  delivery  of  them.  Witness  asked  him  why  he  did  not  take 
delivery  of  them.     He  said  :   '^  Never  mind ;"  and  seemed  as  if  he 
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did  not  wish  to  speak  about  the  matter.     There  was  a  great  fall        ^^^- 
in  the  price  of  sheep  from  July  to  October.     In  October,  buyers  Strickland 
were  scarce.     In  July,  Buchanan  told  witness  he  thought  the  McCulloch. 
sheep  would  have  a  very  good  lambing :  80  per  cent.     Cross- 
examined  :  Witness  had  not  been  paid  his  commission.  Buchanan 
said  to  witness  in  June  :  "  I  have  seen  enough  of  the  sheep ;  if 
they  are  all  alike,  I  will  take  them.^' 

William  S.  Hudson,  partner  of  last  witness,  remembered 
plaintiff  going  to  Sydney  to  sign  the  contract.  Two  or  three 
days  before  that,  Buchanan  said  he  would  like  to  have  another 
look  at  the  sheep.  He  went;  and  on  his  return  told  witness 
they  were  a  good  lot.  He  said  he  had  seen  all  the  sheep,  and 
there  was  plenty  of  grass. 

Samuel  G.  Bowler  :  Purchased  some  ewes  from  plaintiff,  in 
May,  and  took  delivery  of  them  on  the  20th  July,  and  sold  them. 
He  never  saw  the  whole  of  the  5900.  A  flock  of  sheep  took 
two  months  to  lamb.  Sheep  fell  in  price  between  July  and 
October.  Defendant  was  a  large  purchaser  of  sheep  at  that 
time.  Defendant  bought  8500  sheep  from  witness,  and  left 
them  on  his  hands.  Cross-examined :  If  he  bought  sheep  on 
the  23rd  July,  as  "  now  lambing,'*  he  would  expect  the  lambing 
to  close  about  the  end  of  September.  They  ought  to  be  a 
month  old  to  travel. 

James  Little  proved  that  on  the  28th  April  he  sold  the  7600 
ewes  to  the  plaintiff.  They  were  in  three  lots  :  1600  by  Chisholm, 
3500  by  Caldwell,  and  2500  by  Walsh. 

Other  witnesses  were  called  to  prove  the  difference  in  the 
appearance  of  sheep  before  and  after  lambing. 

A  great  number  of  letters  and  telegrams  were  put  in  evidence, 
the  material  parts  of  which  are  set  out  in  this  report. 

Darley,  Q.C.,  moved  for  a  non-suit  on  the  ground  that  there 
was  no  evidence  that  the  sheep  in  question  were  ever  shown  by 
the  plaintiff  to  Buchanan. 

Sir  J.  Martin,  C.  J.,  declined  to  non-suit,  on  the  ground  that 
there  was  evidence  of  statements  by  Buchanan  that  he  had 
seen  the  sheep. 
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1887.  Defendant's  case. 

Stbickland  Edward  A.  Buchanan  said  ho  had  had  sixteen  years'  experience 
McCuLLocH.  managing  sheep  :  was  four  years  managing  11,000  stud  sheep  in 
Victoria,  and  threeyears  overseer  on  Willandra  Station,  where  there 
were  30,000  sheep ;  had  been  fourteen  months  in  the  defendant's 
employment;  on  the  16th  May,  after  receiving  instructions  from 
the  defendant,  he  went  to  Bundaburra  to  see  the  sheep.  He 
went  with  plaintiff.  Saw  500.  Plaintiff  said  there  were  800  or 
900  in  the  paddock.  Witness  caught  about  fifty  of  them  and 
examined  their  wool  and  points.  He  was  very  satisfied  with  the 
sheep ;  they  were  a  very  good  lot  and  heavy  fleeced.  They  also 
looked  at  another  lot  about  a  mile  away — 1500.  Plaintiff  told 
witness  the  balance  of  4000  were  in  a  paddock  six  miles  out, 
and  asked  if  he  would  go  out  and  look  at  them.  Witness 
replied  :  '^  If  these  sheep  are  a  fair  sample  of  the  whole  I  am 
satisfied."  Plaintiff  said  there  was  no  difference.  Plaintiff  said 
they  would  begin  lambing  about  the  7th  or  8th  July.  Witness 
said  he  should  report  favourably  of  them.  The  price  asked  was 
14^.  6d.  to  be  delivered  then.  On  the  19th  May  he  had 
occasion  to  pass  through  Bundaburra  on  the  way  to  inspect 
sheep  at  Warroo ;  he  saw  more  of  the  plaintiff's  sheep  then. 
About  the  Otli  or  8th  July  he  saw  the  plaintiff  at  Forbes,  and 
asked  him  what  he  would  take  to  give  grass  till  the  first  October. 
Plaintiff  said  I6s.  Witness  then  wrote  to  defendant,  and  the 
price  was  eventually  fixed  at  lbs.  He  wrote  to  defendant  in 
July  that  he  would  see  about  the  plaintiff's  grass  and  report. 
He  went  out  on  the  20th  j  saw  the  lambs  and  the  grass ; 
believed  they  were  the  same  as  he  had  seen  before.  He  then 
wrote  the  letter  of  the  20th  July  to  the  defendant : — 

"  I  have  carefully  inspected  every  acre  of  land  at  Strickland's,  and  satisfied 
myself  that  tlie  8000  acres  in  the  two  paddocks  would  carry  the  sheep  safely 
until  end  of  September.  About  forty  per  cent,  of  lambs  have  dropped  and 
look  well.  About  3000  of  the  ewes  are  a  fortnight  later,  and  just  starting  to 
drop.  They  all  look  in  lamb,  and  I  quite  expect  to  mark  80  per  cent.  I  am 
positive  in  my  own  mind  that  70  will  be  the  lowest  possible  percentage.  Mr. 
Strickland,  the  manager,  has  business  in  Sydney,  and  said  he  would  like  to  call 
personally  and  sign  agreement." 

Witness  went  to  Bundaburra  next  on  the  11th  September. 
He  continued :  *'  They  were  mustering  the  sheep  at  the  yards. 
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We  postponed  the  marking  till  the  next  day.  The  next  day,  the  1887. 
12th  September,  the  sheep  were  mastered  in  the  yards  by  the  Stbick£.and 
plaintiff  and  his  men.  I  went  in  to  the  yard  to  look  at  the  mcCulloch. 
ewes.  I  assisted  to  get  the-  lambs  into  the  yards.  Immediately 
I  got  into  the  yard  I  noticed  a  mob  of  sheep  that  I  had  never 
seen — a  different  class  of  sheep  to  the  sample  altogether.  I 
caught  a  great  many,  one  an  old  sheep  to  which  I  called  plain- 
tiffs attention.  Five  sheep  I  pulled  he  said  he  thought  belonged 
to  .Bowler  j  he  did  not  say  so  positively.  I  caught  another — a 
decided  crossbred ;  he  said  :  '  Yes,  that  is  one  of  your  sheep.'  I 
told  him  I  did  not  buy  crossbreds.  I  then  caught  another 
sheep — an  inferior  sheep.  I  said  :  '  There  is  an  infernal  lot  of 
rubbish  among  these  sheep ;  they  are  not  within  3a.  or  4^8.  of  the 
value  of  those  sheep  I  saw  in  May.'  I  kept  objecting.  I 
hesitated  what  to  do.  Plaintiff  after  a  while  said  :  ^  There  is  a 
good  lambing  out  there.'  I  said  :  ^  Oh  !  It  is  not  the  lambing 
I  am  complaining  of,  it  is  the  confounded  ewes.'  Witness  noticed 
that  about  30  of  the  lambs  had  only  been  dropped  that  night  or 
the  day  before,  and  that  about  200  others  had  only  been  lambed 
a  week  before.  After  some  further  conversation  the  lamb- 
marking  was  continued.  About  700  or  800  of  the  1400  were 
the  same  as  he  had  seen  before.  The  rest  were  crossbreds  or 
colls.  He  got  back  to  Bundaburra  on  the  21st  September  and 
assisted  at  the  shearing.  On  the  26th  he  saw  the  4000.  I  went 
carefully  through  these  sheep,  and  found  they  were  no  better 
than  those  I  saw  on  the  12th.'*  Witness  then  wrote  to  the 
defendant  on  September  26th  as  follows  : — 

"  I  hare  deferred  writing  to  yoa  in  re  Strickland's  ewes  and  lambs  until  I 
had  eeen  all  of  them,  and  fully  prepared  to  give  you  my  ideas.  Sec.  When  I 
marked  the  first  lot,  1400  ewes,  a  fortnight  ago,  I  almost  refused  to  do  so, 
stating  to  John  J.  Strickland  that  the  ewes  were  not  equal  to  the  sample 
handled  by  me  in  May  last.  He  stated  that  the  sample  I  saw  were  not  selected 
by  him,  but  a  fair  cut  from  the  mob.  However,  I  told  him  I  was  not  satisfied 
and  would  form  my  opinion  when  I  saw  the  rest  (4000)  in  the  yard — as  yet  I 
hare  not  been  able  to  see  them  yarded,  and  they  are  not  marked  yet.  To-day  I 
went  carefully  through  all  the  4000  in  the  paddock  by  myself  and  dog  and 
carefully  inspected  the  ewes — the  ewes  are  not  up  to  the  sample  T  saw,  and  not 
nearly  as  good  as  I  anticipated  or  as  reported  by  me  to  you  by  letter.  In  May  I, 
in  company  with  John  J.  Strickland,  put  together  about  500  ewes  in  a  paddock 
near  his  house ;  and  I  handled  about  50  ewes  and  felt  quite  satisfied  that  they 
were  a  good  lot.  I  saw  no  scrubbers  amongst  them.  J.  J.  S.  told  me  that  was  a 

iple  of  the  general  run  of  the  ewes~a  cut  from  the  mob.     .    .    .    The  good  
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1837.         ewes  I  saw  are  amongst  these  ewes,  but  there  is  a  large  percentage  of  inferior 

~  wool  led  sheep  that  I  never  saw  in  what  I  first  inspected I  belieTe 

^^  these  ewes  to  bo  a  real  good  lot  and  represented  them  to  you  as  such — but  they 

McCtTLLocH,  are  not  nearly  an  good.  I  cannot  say  or  know  whether  Strickland  put  the 
best  ewes  by  themselves  to  show  intending  purchasers,  but  it  certainly  seems 
Btntnge."  [The  letter  went  on  to  say  that  the  ewes  and  lambs,  though  unsatis- 
factory as  a  class,  looked  well  and  strong,  and  that  the  grass  was  good ;  and  to 
ask  for  further  instructions  as  to  taking  or  refusing  to  take  delivery.] 

Witness  received  a  telegram  in  reply  to  this  letter  on  the  28th 
September  : — 

"  Do  not  take  delivery  Strickland's  ewes,  wait  to-day's  letter  instructing." 

On  the  30th  September  he  discussed  with  plaintiff  the  question 
tif  a  reduction  in  price  in  accordance  with  the  terms  of  a  letter 
received  on  that  day  from  the  defendant ;  an  abatement  of  5001. 
was  proposed  by  defendant  but  refused  by  plaintiff,  who  said  he 
should  insist  on  his  agreement.  Plaintiff  afterwards  saw  witness^ 
at  Forbes,  when  plaintiff  said : — "  People  are  saying  that  I  have 
packed  these  sheep — I  hope  you  won't  say  why  you  won't  take 
delivery  or  anything  about  the  sheep."  Plaintiff  also  said  :  '^  I 
wish  we  could  settle  this  affair ;  I  would  rather  lose  500i.  than 
have  such  a  bother  as  this."  Witness  said :  '^  Then  give  me 
your  cheque  for  500Z.  and  I  will  take  delivery  and  carry  out  the 
agreement."  This,  however,  plaintiff  refused,  saying  : — "  I  am 
willing  to  do  anything  that's  fair  after  you  take  delivery  of  the 
sheep."  Witness  said  :  '^  I  must  have  it  in  black  and  white,  I 
cuu't  take  any  promises."  Plaintiff  then  said  :  "  The  only  way 
foi-  ib,  then,  is  an  action."  The  matter  then  fell  through.  There 
was  no  fall  in  price  between  the  23rd  July  and  the  12th  Sep- 
tember in  cases  where  there  was  plenty  of  grass.  Cross-examined : 
On  the  16th  May  he  telegraphed  to  defendant  that  he  had 
iospected  6000  grand  ewes  of  Strickland  Brothers.  He  also 
telegraphed  on  the  23rd  July  :  "  Strickland's  ewes  are  a  real 
gi>od  lot."  In  a  letter  of  the  4th  June  witness  spoke  of  the 
same  ewes  that  had  been  inspected  by  him.  On  July  20th  he 
satisfied  himself  as  to  the  grass,  and  as  far  as  he  saw  the  sheep 
wero  good.  He  did  not  round  up  the  ewes.  He  would  not  go 
witliin  a  hundred  yards  of  them  when  dropping  lambs :  it  would 
be  improper  to  do  so.  He  could  see  the  condition,  but  not  the 
quality  of  the  wool  at  that  distance.     He  did  not  examine  the 
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sheep  until  the  26th  September.     The  sheep  he  praised  to  Mr,        ^^^' 
Locke  were  Bowler's,  not  the  plaintiff's.  Stwckx.ahi> 

Henry  Manns,  drover,  was  at  Bundaburra  on  September  12th,  McCulloch. 
when   Buchanan   was  examining    some     of    the   sheep;    heard 
Bachanan  say  he  had  not  seen  that  sort  of  sheep  before  ;  plain- 
tiff said  they  were   the  same  sheep  and  they  had  never  been 
interfered  with.     There  might  have  been  about  a  third  inferior 


The  defendant  gave  evidence  of  the  interview  which  he  had  at 
his  office  with  the  plaintiff  on  July  23rd.  Plaintiff  said  :  "  My 
name  is  Strickland ;  Mr.  Buchanan  agreed  with  me  to  sell  you 
those  ewes  at  lbs.  6d.,  I  to  keep  them  till  September  I.''  Witness 
replied :  "  Mr.  Buchanan  has  no  power  to  make  any  such  arrange- 
ment ;  his  duty  is  limited  to  inspecting  sheep  and  reporting  to 
me;  I  would  not  allow  him  or  any  other  person  to  make  a 
contract  for  me,  because  if  I  did  I  might  at  any  time  be  ruined.'' 
He  said  Buchanan  had  approved  of  the  sheep.  Witness  said 
if  the  quality  was  as  represented  he  would  give  15^.  if  plaintiff 
would  paddock  them  till  October  1.  He  described  them  as  ^^  now 
lambing"  ;  and  witness  pointed  out  that  it  was  most  important 
that  they  should  not  be  late  lambing.  After  a  long  conversation 
the  agreement  sued  upon  was  drawn  up  and  signed.  Witness  : 
"  I  believed  that  before  the  contract  was  signed  Buchanan  had 
seen  all  the  sheep.  He  (plaintiff)  said  the  ewes  had  been  shown 
to  Buchanan.  He  said,  '  The  ewes  are  those  seen  by  Buchanan, 
and  which  I  shewed  to  him  ?'  That  was  after  I  had  read  the 
extract  from  Buchanan's  letter." 

Several  witnesses  were  also  examined  as  to  the  meaning  of 
the  words  "  now  lambing." 

The  jury  found  a  verdict  for  the  plaintiff,  with  damages  978Z. 
lb$, 

A.  rule  nisi,  to  enter  a  nonsuit,  or  for  a  new  trial,  was  granted 
on  the  following  grounds  : — 1.  That  his  Honour,  before  whom 
the  cause  was  tried,  should  have  nonsuited  plaintiff,  on  the 
ground  that  it  was  a  condition  precedent  to  the  plaintiff's  right 
to  recover  in  the  said  action  that  the  5900  ewes  mentioned  in  the 
contract  should  have  been  shewn  by  the  selUer  to  Mr.  Buclianaii. 
2.  That  hia  Honour  was  in  error  in  directing  the  jury  that  it 


8S4  CASES  AT  LAW.  [N.  S.  W.  B. 

1887.  was  not  necessary  that  all  the  sheep  mentioned  in  the  contract 
Strickland  should  have  been  seen  by  Buchanan^  but  that  it  was  quite 
McCuLLocH.  suflBcient  if  he  had  seen  part.  3.  That  his  Honour  should  have 
allowed  the  following  question  put  by  the  defendant's  counsel  to 
the  defendant : — ^'  Would  you  have  entered  into  the  contract 
unless  you  had  been  assured  by  the  plaintiff  that  Buchanan  had 
seen  all  the  ewes  ?'*  4.  That  the  damages  are  excessive.  [The 
rule  was  refused  on  the  ground  that  the  verdict  was  against 
evidence.] 

Salomons,  Q.C.,  and  Rogers  in  support  of  the  rule.  Though 
leave  was  not  reserved  the  Court  can  order  a  non-suit  to  be 
entered.  The  defendant  here  did  not  buy  by  sample.  If  the 
words  in  the  contract  had  been  '^  approved  by  B./'  we  should  be 
out  of  Court ;  but  our  contract  was  to  buy  certain  sheep,  viz., 
those  shewn  to  and  seen  by  B.  As  Lord  Cairns  said  in  Bowes  v. 
Shand  (1)  at  p.  468 :  "  The  plaintiff  has  not  launched  his  case 
until  he  has  shown  that  he  has  tendered  that  thing  which  has 
been  contracted  for,  and  if  he  is  unable  to  shew  that,  he  cannot 
claim  any  damages  for  the  non-fulfilment  of  the  contract." 

[Sir  G.  Innes,  J.  Suppose  Buchanan  had  seen  5000  of  the 
5900.] 

The  same  principle  would  apply.  The  contract  is  one  and 
indivisible,  and  the  defendant  is  entitled  to  a  literal  fulfilment  of 
it.  It  is  the  contract  itself  that  must  be  looked  at  by  the  Court. 
As  Lord  Hatherley  said  in  Bowes  v.  Shand  (1),  at  p.  474 :  ''The 
contract  then  was  for  'rice  to  be  shipped  during  these  two 
particular  months,  March  and  April,  or  either  of  them,  and  not 
otherwise.*  "  So  we  are  entitled  to  have  the  particular  sheep 
shewn  to  Buchanan  and  not  otherwise.  There  the  rice  was  ''  to 
be  shipped ; ''  here  the  sheep  were  those  that  "  have  been 
shewn ;"  therefore  the  present  is  an  a  fortiori  case.  Again, 
Lord  Blackburn,  at  p.  480,  said: — ''The  parties  have  chosen, 
for  reasons  best  known  to  themselves,  to  say :  '  We  bargain  to 
take  rice,  shipped  in  this  particular  region,  at  that  particular 
time,  on  board  that  particular  ship ;'  and  before  the  defendant 
(1)  L.R.  2  App.  Cas.  455,  reversing  2  Q.B.D.  112. 
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can  be  compelled  to  take  anything  in  fulfilment  of  that  contract,        1887. 
it  must  be  shewn,  not  merely  that  it  is  equally  good,  but  that  it  Strickland 
is  the  same  article  as  they  have  bargained  for— otherwise  they  mcCulloch. 
are  not  bound  to  take  it/' 

[Sir  G.  Innes  referred  to  Beuter  v.  8ala  (2).] 

The  representation  of  the  plaintifE  that  the  sheep  had  been 
shewn  to  Buchanan  amounted  to  a  condition,  and,  therefore,  the 
buyer  was  entitled  to  repudiate  the  contract,  as  in  Bannerman 
V.  White  (3),  and  Nichol  v.  Oodts  (4).  As  to  the  evidence, 
admitting  that  Buchanan  had  an  opportunity  of  seeing  all  the 
sheep,  and  could  have  seen  them,  still,  if  they  were  not  shewn 
to  him,  the  defendant  is  entitled  to  repudiate  the  contract. 
Even  if  there  was  evidence  to  go  to  the  jury  that  Buchanan 
could  have  seen  them  all,  the  learned  Judge  directed  the  jury 
that  it  was  not  necessary  that  Buchanan  should  have  seen  all 
the  sheep,  and  the  jury  did  not  find  expressly  that  Buchanan 
did  or  did  not  see  them.  Lastly,  as  to  damages.  They  were 
clearly  excessive,  as  the  sheep  were  bought  in  by  the  plaintifE  at 
the  sale  in  October  at  ll^.  9d.,  and  re-sold  in  February  at  lbs. 
No  evidence  was  given  as  to  the  loss  of  grass  sustained  by 
the  plaintiff,  which  would  have  been  the  proper  measure  of 
damages. 

C.  B.  Stephen  (Owen,  Q.C.,  with  him)  shewed  cause.  The  proper 
measure  of  damages  is  the  difference  in  price  between  the  time 
when  the  defendant  ought  to  have  taken  delivery  and  the  time 
when  the  sheep  were  actually  sold.  On  that  calculation  the  jury 
assessed  the  damages.  Had  the  plaintiff  obtained  the  contract 
price  from  the  defendant,  he  could  have  bought  other  sheep, 
which  would  have  fattened  on  the  grass  actually  eaten  by  these 
sheep.  It  does  not  matter  at  what  price  the  plaintiff  re-sold  the 
sheep  afterwards  in  February. 

[8alom<me,  If  before  writ  you  have  got  all  your  money  back, 
what  damage  have  you  sustained  ?  If  the  plaintiff  has  sustained 
no  loss,  he  can  claim  no  profit.] 

(2)  L.B.  4  C.P.D.  239.  (8)  10  C.B.N.S.  844  j  81  L.J.C.P.  28. 

(4)  10  Exch.  191 ;  23  L.J.  Ex.  314. 
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1887.  Thej  should  have  cross-examined  as  to  the  value  of  the  grass 

STRICKLA.ND  betweoii  October  and  February.  If  the  defendant  had  paid  the 
McCuLLocH  plai^itiff,  the  latter  could  have  made  a  second  profit.  As  to  the 
main  point,  the  words  in  the  contract  were  merely  words  of 
description  and  identification.  The  plaintiff,  having  shewn  that 
he  has  substantially  complied  with  the  contract  on  his  part,  it 
would  be  a  slur  on  the  administration  of  justice  to  allow  the 
defendant  to  succeed  now  on  this  point. 

[Paucett,    J.     Not    if    the    case    comes    within    Bouoes  v. 
8hand  (1).] 

In  that  case  Lord  Blackburn  says,  in  the  passage  quoted  in 
Benjamin  on  Sales  (3rd  Ed.),  p.  572,  that  the  words  "  constitute 
a  warranty  or  condition  precedent  as  to  the  description  of  the 
article  to  be  sold."  In  Bowes  v.  Shand,  the  breach  of  contract 
was  that  the  rice  offered  did  not  correspond  with  the  description 
warranted.  Here,  the  plea  of  fraud  having  been  withdrawn, 
there  is  no  question  as  to  the  identity  of  the  5900  sheep  ;  and  it 
was  only  to  identify  the  sheep  that  the  words  came  into  the 
contract.  Here,  we  may  suppose  that  the  defendant  said  to  the 
plaintiff :  How  shall  we  identify  the  sheep  ?  and  that  the  plaintifi 
replied :  ^'  The  5900  shewn  by  me  to  Mr.  Buchanan."  It  was 
not  necessary  that  Buchanan  should  have  inspected  every  indi- 
vidual sheep,  as  would  be  necessary  in  the  case  put  by  Mr. 
Salomons  of  the  purchase  of  twenty  pictures  by  Constable.  A 
better  illustration  would  be  a  contract  for  the  purchase  of  150 
tons  of  old  lead,  described  as  shewn  by  A.  to  B.  on  a  certain  day, 
or  now  lying  at  a  certain  place  and  inspected  by  B.  Take  the 
case  of  a  contract  for  the  sale  of  sheep  "inspected  by  my  agent.'* 
Would  it  be  necessary  to  prove  that  the  agent  had  examined  every 
sheep  ?  To  say  that  the  words  are  more  than  words  of  descrip- 
tion or  identification  would  lead  to  absurdity.  They  merely 
constitute  a  "representation"  within  the  decision  of  Behn  v. 
Bumess  (5).  That  case  shews  that  a  purely  descriptive  state- 
ment such  as  this  is  not  to  be  regarded  as  a  warranty  or  a 
condition   on  the    failure   or  non- performance   of    which   the 

(5)  3  B.  &  S.  751 ;  82  L.J.Q.B.  204 
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defendant  can  repudiate  the  contract  in  toto ;  but  that  it  is  ^^  a        1^®^- 
warranty  in  the  narrower  sense  of  the  word — ^viz.,  a  stipulation  Strickland 
by  way  of  agreement  for  the  breach  of  which  a  compensation  McCulloch. 
mast  be  sought  in  damages. '^     Suppose  in  the  present  case  the 
plaintiff  had  tried  to  repudiate  his  contract  on  the  ground  that 
he  had  not  himself  shewn  the  sheep  to  Buchanan,  could  he  have 
Bncceeded  7     As  to  the  ground  of   misdirection,  even  if  this 
ruling  was  given  (and  we  say  that  it  was  not),  the  Court  will 
not   interfere   if    the  verdict  is   a  just    one :     Edmondson  v. 
Machell  (6). 

[Salomons  referred  to  The  Prudential  Assurance  Company  v. 
Edmonds  (7).] 

As  to  the  third  ground  [he  was  stopped]. 

[Paucitt,  J.  The  Court  would  not  allow  a  new  trial  on  so 
small  a  ground  as  that] . 

Salomons,  in  reply.  The  plaintiff's  case  in  chief  was  that  he 
had  only  5900  sheep  on  the  run  on  the  16th  May,  when 
Buchanan  first  inspected;  therefore,  it  was  contended,  those 
must  be  the  sheep.  Then  in  cross-examination,  when  he  found 
we  knew  of  the  sale  to  Bowler  on  the  19  th  May,  he  shifted  his 
ground  and  said  he  had  on  the  16th  May  the  5900,  1400  (sold  to 
Bowler),  and  250  culls. 

[Owen,  Q.C.  The  rule  was  refused  on  the  ground  that  the 
verdict  was  against  evidence.] 

As  to  the  second  ground,  the  rule  must  go  for  the  reasons 
stated  by  Lord  Blackburn  in  The  Prudential  Assurance  Company 
V.  Edmonds  (7).  As  to  the  third  ground,  our  contention  is  that 
of  the  defendants  in  Bannerman  v.  White  (3),  ^'that  the  contract 
was  an  executory  contract;  that  the  intention  of  the  parties 
governs  in  all  contracts  whatsoever ;  that,  upon  the  evidence,  it 
was  clear  that  the  stipulation  in  question  was  intended  by  these 
parties  to  be  a  condition."     Erie,  C.J.,  delivering  the  judgment 

(6)  12  X.R  4.  (7)  L.B.  2  App.  Cas.  487. 
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1887.  of  the  Court,  adopted  this  : — *'  This  undertaking  was  a  prelimi- 
Strickland  nary  stipulation ;  and  if  it  had  not  been  given,  the  defendants 
McCdlloch.  ^^'^^^  °o*  hAve  gone  on  with  the  treaty  which  resulted  in  the 
sale."  In  conclusion,  the  contract  was  not  complied  with,  first, 
if  the  sheep  were  shewn  by  Thomas  Strickland  (he  not  being 
the  seller  and  not  being  proved  to  be  ageut  or  partner  of  the 
seller);  secondly,  if  Buchanan  was  merely  told  by  the  seller 
that  he  could  go  and  look  at  them. 

Faucett,  J.  This  was  a  motion  for  a  new  trial  of  an  action 
heard  before  his  Honour  the  late  Chief  Justice  Sir  James  Ifartin. 
A  verdict  was  given  for  the  plaintiff;  and  the  damages  were 
assessed  at  9582.  158.  In  my  opinion,  there  can  be  no  question 
whatever  that  upon  the  evidence  that  verdict  was  perfectly  right. 
But  we  are  now  called  upon  to  set  it  aside  upon  the  ground 
(among  others)  that  his  Honour  misdirected  the  jury.  The  action 
was  brought  for  not  accepting  certain  sheep  sold  by  the  plaintiff 
to  the  defendant  under  an  agreement  dated  the  23rd  July,  1885. 
The  material  part  of  that  agreement  is  as  follows : — "  J.  J. 
Strickland  (plaintiff)  agrees  to  sell,  and  A.  H.  McCuUoch  (defen- 
dant) agrees  to  buy,  2000  two- tooth,  1800  four-tooth,  1100  six- 
tooth,  and  1000  eight-tooth  ewes,  more  or  less,  now  lambing^ 
with  their  lambs  given  in,  at  the  price  of  15s.  each  for  the  ewes. 
The  ewes  sold  are  now  the  ages  above  stated,  and  are  those  which 
were  shewn  by  the  seller  to  Mr,  Buchanan  on  purchaser's  behalf, 
and  now  running  on  Bundaburra,  and  to  be  depastured  by  the 
seller  in  the  paddocks  in  which  they  are  now  running  free  of  cost 
until  the  first  day  of  October  next,  Ac."  On  that  agreement  the 
declaration  was  framed.  In  the  fourth  plea,  on  which  the  verdict 
turned,  the  defendant  sets  out  the  terms  of  the  agreement,  and 
says  (amongst  other  things)  that  ''the  defendant  agreed  to  buy 
from  the  plaintiff  certain  ewes  which  were  then  lambing,  and 
which  were  shewn  to  a  certain  Mr.  Buchanan  on  the  defendant's 
behalf,  and  the  defendant  says  that  the  ewes  which  the  plaintiff 
offered  to  deliver  to  the  defendant,  in  pursuance  of  the  said 
agreement,  were  not  those  which  at  the  time  of  the  said  agree- 
ment were  then  lambing,  and  were  not  those  which  were  shewn 
to  the  said  Mr.  Buchanan  on  the  defendant's  behalf .''     It  appears 
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that  liii  Honour  told  the  jury,  and  I  think  properly  told  the  jury,        ^^Q^- 
that  the  question  to  be  considered  turned  mainly  upon  that  plea ;  Strickland 
and  accordingly  a  verdict  was,  and,  in  my  opinion,  most  justly,  mcCullocit. 
found  for  the  plaintiff.       A  rule  nisi  was  obtained,  and  it  is     jf^ucett  J. 
necessary  to  call  attention  to  the  grounds  on  which  that  rule  was 
granted .    It  was  refused  on  the  ground  that  the  verdict  was  against 
evidence;  therefore  we  have  nothing  to  do  with  that  ground.    The 
rule  was  granted  on  the  grounds,  first,  that  his  Honour  should 
have  nonsuited  the  plaintiff  on  the  ground  that  it  was  a  condition 
precedent  to  the  plaintiff's  right  to  recover,  that  the  5900  ewes 
mentioned  in  the  contract  should  have  been  shewn  by  the  seller 
to  Mr.  Buchanan ;  and,  secondly,  that  his  Honour  was  in  error 
in  directing  the  jury  that  it  was  not  necessary  that  all  the  sheep 
mentioned  in  the  contract  should  have  been  seen  by  Buchanan, 
but  that  it  was  quite  sufficient  if  he  had  seen  part.     Then  there 
is. a  third  ground,  which  I  shall  consider  later  on.     Now,  the  case 
has  been  argued  to  a  great  extent  on  a  ground  not  taken  in  this 
rule,  that  his  Honour  was  wrong  in  not  directing  the  jury  that 
the  sheep  should  have  been  shewn  by  the  plaintiff  to  Buchanan. 
This  question  was  absolutely  not  raised  by  the  rule  niid.     But  if 
it  had  been  so  raised,  and  if  his  Honour  had  so  directed  the  jury, 
my  opinion  is  that  such  a  direction  would  have  been  wrong.     If 
the  learned  Judge  had  so  misdirected  the  jury,  then,  although 
the  verdict  was  right,  it  would,  according  to  the  case  of  The 
Prudential  Assurance  Company  v.  Edmonds  (8),  have  to  be  set 
aside.     In  that  case,  we  find  a  remarkable  statement  of  the  law 
as  to  misdirection.     It  was  laid  down  by  Lord  Blackburn,  with 
the  assent,  I  believe,  of  the  other  members  of  the  House  of  Lords 
then  present,  that  '^  when  once  it  is  established  that  a  direction 
was  not  proper,  either  wrong  in  giving  a  wrong  guide,  or  imper- 
fect in  not  giving  the  right  guide  to  the  jury,  when  tlie  facts  were 
such  as  to  make  it  the  duty  of  the  Judge  to  give  a  guide,  we 
cannot  inquire  whether  or  no  the  verdict  is  right  or  wrong  as 
having  been  against  the  weight  of  evidence  or  not,  but  there 
having  been  an  improper  direction  there  must  be  a  venire  de  novo" 
That  statement  carries  the  law  to  the  utmost  limits.     Following 
that  out,  it  comes  to  this,  that,  however  right — however  clearly 
(8)  L.B.  2  App.  Cas.  507. 
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1887.        and  demonstrably  right — a  verdict  may  be  ;  still,  if  the  Judge  has 
Stbickland  misdirected  the  jury,  the  verdict  most  be  set  aside.  That  isa  state- 
McCuLLocH.  ™®^^  of  the  law  which  might  be  startling  to  the  public,  though  not 
FauceH  J.    *^  *^®  legal  profession.     If,  however,  it  were  proved  to  us  that  his 
Honour  had  told  the  jury  that  it  was  not  necessary  that  the  sheep 
should  have  been  all  shewn  to  Buchanan,  my  opinion — and,  I 
believe,  that  of  my  learned  colleagues  also— would  be  that  such 
direction  was  not  wrong.     But  that  is  not  a  ground  taken  in  the 
rule ;  and  we  are,  therefore,  relieved  from  the  difficulty  of  decid- 
ing the  question. 

As  to  the  first  ground,  it  is  said  that  his  Honour  should  have 
nonsuited  the  plaintiff.  Now  a  nonsuit  is  moved  for  at  the  close 
of  the  plaintiff's  case,  and  before  any  evidence  is  given  for  the 
defendant.  Let  us  see  whether  the  evidence  would  justify  such 
a  course.  We  have  carefully  considered  it,  and  consulted 
together,  and  are  unanimous  that  it  would  not.  The  evidence 
shews  that  on  May  19th  Buchanan  had  seen  two  lots  of  sheep, 
and  was  told  that  there  were  some  others  in  a  paddock  four 
miles  away.  He  was  evidently  satisfied  with  those  he  had  seen, 
and,  though  he  was  told  that  the  others  were  in  another 
paddock,  he  said  it  was  not  necessary  for  him  to  go  and  see 
them.  Whether  the  telling  him  they  were  there,  and  that  he 
might  go  and  see  them,  was  equivalent  to  shewing  them  to  him, 
is  a  question  with  which  I  will  deal  later  on.  On  the  18th  July  he 
met  the  plaintiff  in  Forbes,  and  told  him  he  i^as  going  to  have 
another  look  at  the  sheep  ;  and  the  plaintiff  told  him  the  whole 
5900  ewes  were  in  one  paddock  together.  Buchanan  said  he 
would  go  out  and  see  them  the  following  day.  The  plaintiff 
suggested  that  he  should  take  two  days.  The  paddock  was  an 
open  one  of  6000  acres.  Accordingly  Buchanan  went ;  and 
Thomas  Strickland,  a  brother,  and,  as  I  think  there  is  some 
evidence  to  shew,  an  agent  of  the  plaintiff,  rode  with  him  and 
pointed  them  out  to  him.  Though  he  may  not  have  seen  every 
single  sheep,  he  had  every  opportunity  of  examining  them,  if  he 
wished  to  do  so.  He  was  shewn  the  sheep— all  the  sheep.  Suffi- 
cient evidence  having  been  given  that  the  sheep  subsequently 
tendered  to  M'Culloch  were  the  same  sheep  that  Buchanan  saw  in 
July,  if  not  in  May,  there  was  no  ground  whatever  for  a  nonsuit. 


VOL.  Vin.]  CASES  AT  LAW.  341 

la  my  opinion  if  his  Hononr  had  nonsuited,  he  would  have  been        1887. 
in  error.     It  seems  to  me,  therefore,  that  the  sheep  were  shewn  to  Strickland 
Buchanan ;  and  I  am  quite  willing  to  adopt  the  argument  of  Mr.  mcCdlloch. 
Salomons  that  it  is  necessary  that  the  sheep  should  have  been    paueett  J 
shewn  to  Buchanan.     It  is  impossible  to  contend,  without  putting 
a  strained  construction  upon  the  agreement,  that  there  was  not  a 
fair  and  reasonable  compliance  with  the  agreement.     Therefore  I 
am  unable  to  avoid  the  conclusion  that  the  nonsuit  was  properly 
refused. 

The  next  point  contained  in  the  second  ground  is  one  of 
greater  difficulty,  and  upon  which  I  admit  I  have  had  consider- 
able hesitation  in  deciding,  so  much  so  that  I  was  at  one  time  in 
doubt  whether  we  ought  not  to  grant  a  new  trial.  But  to  justify 
us  in  granting  a  new  trial  on  such  a  ground,  the  objection  to  the 
verdict  must  be  clearly  made  out.  As  in  the  case  of  a  ground 
that  the  verdict  is  against  the  evidence,  it  must  be  shewn  that 
the  verdict  is  wrong;  so,  when  exception  is  taken  to 
the  ruling  of  a  Judge  it  must  be  shewn  that  the  ruling  was 
wrong.  But  it  must  first  of  all  be  shewn  that  the  ruling  objected 
to  was  given,  and  that  it  was  objected  to.  It  is  true  that  his 
Honour  the  late  Chief  Justice  was  a  member  of  the  Court,  before 
which  the  rule  nisi  was  moved  for,  and  took  no  exception  to  the 
granting  of  the  rule.  But  there  is  no  note  of  his  Honour,  or  of 
the  counsel  (the  present  Chief  Justice),  who  moved  for  the  rule, 
to  guide  us.  All  we  have  is  a  note  by  his  junior,  the  late  Mr. 
Teece,  from  which  it  is  most  difficult  to  find  out  what  his 
Honour's  ruling  was.  If  the  words  are  to  be  taken  barely,  as 
they  are  stated  in  the  rule  nisi  ;  if,  that  is  to  say,  his  Honour  in 
directing  the  jury  told  them  ^^  that  it  was  not  necessary  that  all 
the  sheep  mentioned  in  the  contract  should  have  been  seen  by 
Buchanan,  but  that  it  was  quite  sufficient  if  he  had  seen  part,"  I 
should  agree  with  Mr.  Salomons,  and  say  that  the  verdict  could 
not  st^nd  in  accordance  with  the  statement  of  the  law  which  I 
have  just  read  from  The  Prudential  Assurance  Co,  v.  Edmonds  (8). 
If  the  learned  Chief  Justice  directed  the  jury  that  it  was  enough 
if  Buchanan  had  been  shewn  part  of  the  sheep,  or  if  he  had 
confined  his  direction  to  what  occurred  in  May,  I  should  say  he 
was  wrong,  and  there  ought  to  be  a  new  trial.  The  note  of  Mr. 
N,8.W.R.,  Vol.  VIII.,  Law.  Z 
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^  1887.        Teece,  however,  if  it  shews  anything,  goes  to  shew  that  tbat 
Strickland  could  not  have  been  the  case.     From  that  note  we  find  that  the 
McCuLLocH.  learned  Judge  did  distinctly  refer  to  what  occurred  in  July. 
Fancett  J.        ^^  ^^  *  strange  thing  that  throughout  the  argument  of  counsel 
the  word  ^^  seen  "  was  used  instead  of  "  shewn  *'  j  but  it  appears 
from  Mr.  Teece^s  note  that  the  learned  Judge  did  use  the  word 
"  shewn/'  and  that,  when  he  used  the  words  "  seen  by,**  they 
were  used  in  the  sense  of  "  shewn  to,"  proving  that  he  had  a 
clear  recollection  of  the  words  used  in  the  contract.     It  would 
be  too  absurd,  and  I  do  not  think  the  learned  counsel  went  so  far, 
to  say  that  it  was  necessary  that  Buchanan  must  have  seen  every 
one  of  the  sheep.     To  refer  to  Mr.  Teece^s  note  again,  his  Honour 
said : — ^^  There  is  evidence  that  these  5900  ewes  were  on  the  run 
on  the  19th  July."     That  statement  shows  that  his  Honour  had 
in  his  mind  what  occurred  in  July,  and  that  he  did  not  confine 
his  attention  to  what  took  place  in  May.     It  would,  therefore,  be 
dangerous  to  assume  that  his  Honour's  direction  only  referred  to 
the  one  occasion  in  May.     Unfortunately,  the  learned  Judge  is 
no  longer  amongst  us  to  remove  the  difiiculty  which  I  feel,  as  to 
whether  this  ground  was  taken ;  and  it  is  for  the  defendant's 
counsel  to  clearly  establish  that  it  was.  I  have  here  the  telegram 
of  the  20th  July,  in  which  Buchanan  says  he  has  seen  Strickland's 
ewes.     He   had    been   there   the   day  before,  and  had   ridden 
through  them  with  the  plaintiff's  brother.     On  the  same  day,  in 
accordance  with  what  he  says  in  the  telegram,  he  writes : — "  I 
have  carefully  inspected  every  acre  of  land  at  Strickland's,  and 
satisfied  myself  that  the  8000  acres  in  the  two  paddocks  would 
carry  the  sheep  safely  until  end  of  September."     I  do  not  see 
how  he  could  have  inspected  every  acre  without  seeing  the  sheep 
as  well.     The  letter  goes  on : — "  About  40  per  cent,  of  lambs 
have  dropped,  and  look  well.     About  3000  of  the  ewes  are  a 
fortnight  later  and  just  starting  to  drop.     They  all  look  in  lamb, 
and  I  quite  expect  to  mark  80  per  cent.     I  am  positive  in  my 
own  mind  that  70  will  be  the  lowest  possible  per  centage."  Here, 
I  may  observe,  he  speaks  of  two  paddocks ;  of  40  per  cent,  of 
lambs ;  and  of  2000.  more  sheep  than  he  saw  in  May,  which 
would  make  up  the  whole  5900,  so  that  when  we  compare  the 
two  accounts  together,  it  is  clear  that  Buchanan  represented  to 
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the  defendant   that   he   had  seen  all    the  sheep.      The    letter       1887. 
concludes: — ''Mr.   Strickland^   the   manager^   has   business   in  Strickland 
Sydney^  and  said  that  he  would  like  to  call  personally  and  sign  moCulloch. 
agreement.*^     This  letter  was  written  on  July  20th,  and  must    paucett  J 
have  been  received  by  Mr,  McCuUoch  before  July  23rd,  when 
this  agreement  between  McCuUoch  and  Strickland  was  signed. 
Taking  all  these  things  together,  neither  of  these  grounds  can 
be  sustained. 

We  now  come  to  the  third  ground  on  which  the  rule 
was  granted,  viz. : — "  That  his  Honour  should  have  allowed 
the  following  question  put  by  the  defendant's  counsel  to  the 
defendant: — 'Would  you  have  entered  into  the  contract  unless 
you  had  been  assured  by  the  plaintiff  that  Buchanan  had  seen 
aU  the  ewes  ?'  ^'  It  seems  to  me  that  this  objection  is  one  that 
cannot  be  supported  for  a  moment.  From  the  telegram  and 
letter  to  which  I  have  already  alluded,  it  is  clear  that  Buchanan 
informed  McCuUoch  of  the  state  of  things  in  July;  that 
Buchanan  had  seen  the  sheep ;  and  that  he  had  told  McCuUoch 
that  he  had  seen  them.  If  this  question  had  been  put  to 
McCuUoch,  I  cannot  conceive  how  he  could  have  said  that  he 
would  not  have  entered  into  the  contract  if  he  had  not  been 
assured  by  the  plaintiff  that  Buchanan  had  seen  the  sheep.  The 
question  was  put  in  reference  to  the  charge  of  fraud  which  had 
been  withdrawn.  The  case  of  Bannerman  v.  White  (9)  which 
was  cited,  is  quite  inapplicable,  as  there  was  a  plea  of  fraud  in 
that  case.  Here,  the  plea  of  fraud  having  been  withdrawn,  the 
question  was  not  admissible.  AU  the  Judge  had  to  do  was 
to  construe  the  contract.  The  question,  whether  or  not  under 
certain  circumstances  McCuUoch  would,  or  would  not,  have 
entered  into  the  contract,  is  quite  immaterial.  It  could  not  in 
any  way  have  assisted,  but  might  possibly  have  prejudiced  the 
jury. 

As  to  the  ground  that  the  damages  were  excessive,  I  do  not 
think  that  the  verdict  can  be  set  aside  on  that  ground.  It 
appears  that  the  plaintiff  sold  the  sheep  by  what  has  been  called 
a  mock  sale  by  auction,  and  bought  them  in  himself.  I 
thiak  that  sale  was  a  fair  test  of  the  price  at  the  time.     The  real 

(9)  10  C.B.N.S.  84*. 
Z  2 
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1887.       mcasare  of  damage  is  tlie  difference  between  the  contract  price 

Strickland  and  the  price  at  which  the  ewes  were  sold.     As  a  matter  of  fact 

McCuLLocH.  *^  agent  of  the  defendant  was  present  and  took  part  in  the 

Faucett  J     bidding,  going  to  within  a  few  shillings  of  the  price  at  which  the 

sheep  were  bought  in.     On  the  whole^  I  think  the  measure  of 

damages  taken  was  the  correct  one.     It  appears  that  the  plaintiff 

ev^entuallj  realised  a  higher  price  than  he  would  have  obtained 

under  the  contract^  but  the  v^ariation  of  the  market  must  be 

taken  into  account  as  well  as  the  fact  that  he  had  them  on  his 

hands  for  several  months.     I  am  of  opinion,  therefore,  that  this 

verdict  ought  not  to  be  disturbed. 

Sib  George  Innss,  J.  I  am  of  the  same  opinion.  The  rule 
was  granted  on  four  groands  (his  Honour  read  them) .  As  to 
the  first  ground,  granted  that  it  was  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  that  he  had  shewn  the  sheep  to 
Buchanan,  it  seems  to  me  that  there  was  abundant  evidence  to 
justify  the  jury  in  coming  to  the  conclusion  that  that  condition 
precedent  was  fulfilled.  The  note  of  his  Honour  the  late  Chief 
Justice,  who  presided  at  the  trial,  expressly  states  that  he  refused 
the  nonsuit,  not  on  the  ground  that  it  was  not  necessary  that  the 
5900  sheep  should  have  been  shewn  to  Buchanan,  but  on  the 
ground  that  there  was  evidence  of  a  statement  br  Buchanan 
that  he  had  seen  the  sheep  ;  and  in  looking  at  the  evidence  it 
seems  to  me  that  there  was  abundant  evidence  to  justify  the  jury 
in  coming  to  the  conclusion  that  before  the  contract  was  drawn 
up  the  sheep  had  been  shewn  to  Buchanan  by  Thomas  Strick- 
land, who  managed  the  plaintiff's  station  in  his  absence,  for  and 
on  behalf  of  the  plaintiff,  and  that  therefore  they  had  been 
shewn  in  all  reasonable  intendment  by  the  vendor  to  Buchanan, 
in  accordance  with  the  principle  quifacit  per  aliumfacit  per  se. 
On  the  17th  July  Buchanan  met  the  plaintiff  at  Forbes,  and 
told  him  he  was  going  to  Bundaburra  to  see  the  sheep.  The 
plaintiff  expressed  his  willingness  that  he  should  go,  and  told 
him  where  he  would  find  them.  He  went  there,  and  arrived  on 
the  evening  of  Sunday.  The  next  morning  he  rode  out  with 
Thomas  Strickland  for  the  express  purpose  of  seeing  the  sheep ; 
that  is  to  say,  in  other  words,  for  the   express  purpose   that 
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Thomas  Strickland  should  shew  them  to  him.     Can  there  be        1887. 
stronger  evidence  than  the  letter  from  Buchanan  to  McCulloch  Strickland 
that  Thomas  Strickland  did  shew  him  the  sheep  ?     Buchanan  mcCtjlloch. 
was  the  agent  or  servant  of  McCulloch  for  the  purpose  of  seeing      j^^^  j 
the  sheep ;  and   McCulloch,  being  advised  that  Buchanan  had 
seen  them  and  approved  of  them,  entered  into  this  contract. 
In  my  opinion  there  was  no  ground  for  a  nonsuit. 

As  to  the  second  ground,  that  his  Honour  was  in  error  in 
directing  the  jury  that  it  was  not  necessary  that  all  the  sheep 
should  have  been  seen  by  Buchanan,  Mr.  Salomons  gave  up  his 
original  contention.  He  admitted  that  this  really  does  not  mean, 
and  is  not  to  be  read  as  meaning,  that  every  individual  sheep 
should  have  been  seen.  He  gave  up  that  contention  as  un- 
tenable. But  his  argument  seems  to  be  based  on  the  ground 
that  his  Honour  told  the  jury  that  it  was  not  necessary  for 
Bachanan  to  have  seen  more  of  the  sheep  than  were  seen  by 
him  in  May.  If  it  had  been  intended  that  the  second  ground 
was  to  be  taken  as  implying  that  his  Honour  had  so  told  the 
jury,  it  would  have  been  easy  to  have  framed  the  ground  accord- 
ingly. But  unfortunately  we  have  no  satisfactory  note  either  by 
his  Honour  or  by  the  learned  counsel  who  moved  for  the  rule  nisiy 
or  by  his  junior,  or  by  any  counsel  who  held  a  watching  brief, 
that  anything  was  said  to  form  a  basis  for  such  a  ground. 
Under  these  circumstances  we  must  look  at  the  wording  of 
the  ground  itself.  It  is  quite  consistent  with  what  Mr. 
Salomons  says  would  have  been  correct  and  suflScient, 
namely,  that  it  was  not  necessary  for  Buchanan  to  have 
seen  every  individual  sheep.  Had  the  learned  Ohief  Justice 
told  the  jury  that  it  was  not  necessary  for  Buchanan  to  have 
seen  more  than  those  which  he  saw  in  May,  I  think  the  direction 
would  have  been  wrong  and  there  would  have  been  a  mistrial, 
and  we  should  have  had  to  send  the  case  down  again  for  a  new 
trial.  But  that  is  not  the  ground  taken.  For  these  reasons  I 
think  the  second  ground  is  untenable. 

As  to  the  third  ground — in  the  face  of  the  fact  that  we  have 
this  contract  before  us,  what  matters  it  what  influenced  the 
parties  in  entering  into  the  contract?  No  fraud  or  deceit  is 
alleged.     We  must  construe  the  contract  strictly  in  accordance 
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1887.  \vith  the  case  of  Bowes  v.  Shand  (10),  the  case  relied  upon  by  the 
Stbickland  defendant's  counsel.  In  what  better  position  could  the  defendant 
McCuiiLocH.  Ii3,ve  been  in,  by  the  reception  of  this  evidence,  than  he  is  in 
Innes  J.  ^^^  ^  ^®  hs^ve  proof  that  Mr.  McCalloch  was  told  that 
Buchanan  had  seen  all  the  ewes.  Therefore  the  question  on 
which  the  third  ground  is  based  would  have  been  immaterial. 
We  need  not  consider  whether  such  evidence  would  be  admis- 
sible in  other  cases  or  even  in  this  case.  The  contract  in  itself, 
pure  and  simple — ^the  contract,  the  whole  contract  and  nothing 
bat  the  contract — ^is  what  we  have  to  look  at.  We  have  not  to 
consider  the  question  of  reasonableness  or  unreasonableness. 
As  was  pointed  out  in  Bowes  v.  Shand,  by  Lord  Cairns,  L.C.,  it 
is  for  the  Court  having  the  document  before  us  to  put  the 
natural  and  ordinary  construction  upon  the  words  of  the  contract, 
and  we  have  simply  to  look  at  the  contract.  Lord  Blackburn, 
in  the  same  case,  at  p.  480,  says  : — ''  The  parties  have  chosen, 
for  reasons  best  known  to  themselves,  to  say  that  we  bargain 
to  take  rice  shipped  in  this  particular  region,  at  that  particular 
time,  on  board  that  particular  ship,  and  before  the  defendants 
can  be  compelled  to  take  anything  in  fulfilment  of  that  contract, 
it  must  be  shown  not  merely  that  it  is  equally  good,  but  that 
it  is  the  same  article  as  they  have  bargained  for — otherwise  they 
are  not  bound  to  take  it."  So  here  the  question  is  what  they 
have  chosen  to  say. 

As  to  the  last  ground,  that  the  damages  are  excessive,  it 
seems  to  me  that  the  damages  were  assessed  in  the  proper 
manner.  I  see  no  ground  for  supposing  that  the  sale,  at  which 
the  sheep  were  bought  in  by  the  plaintiff,  was  a  ''  mock  "  sale. 
They  had  been  improperly  left  on  his  hands  by  the  defendant. 
What  was  the  plaintiff  in  such  circumstances  to  do?  He 
was  just  as  much  at  liberty  to  buy  them  in  himself  as  if  he 
had  been  a  perfect  stranger;  and  the  price,  ll^.  9d.,  at 
which  he  bought  them,  was  a  fair  price.  It  is  said  that 
because  he  afterwards  sold  them  for  15^.,  he  ought  to  have 
no  damages,  because  he  suffered  no  loss.  But  that  reasoning 
is  transparently  fallacious,  for  if  the  defendant  had  taken  the 
sheep  on  the  1st  October,  as  he  agreed  to  do,  the  plaintiff  could 
(10)  L.R.  2  App.  Cae.  455. 
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have  bought  others  with  the  price,  and  realised  a  fresh  profit  upon        IW. 
the  consamption  of  grass.     The  plain  rule  is  that  the  measure  of  SraioKLAin) 
damages  is  the  difference  between  the  contract  price  and  the  moCulloch 
market  price  at  the  time  of  the  breach  of  the  contract.     I  think,      j,,,^  j^ 
therefore,   that  the  damages  were   rightly  calculated   on  this 
basis. 

I  agree  with  his  Honour  that  we  ought  not  to  send  down  this 
case  for  a  new  trial,  and  I  quite  concur  in  thinkiag  that  the 
verdict  was  a  right  one. 

Dbppbll,  J.  I  entirely  concur.  I  only  wish  to  add  that  the 
term  ''mock  auction,"  which  has  been  used  during  the  argument 
to  describe  the  sale  after  the  breach  of  the  contract,  seems  to 
me  inappropriate.  It  would  be  more  fair  to  call  it  a  ''test 
auction/'  held  in  order  to  arrive  at  the  true  measure  of  damages 
at  the  time  of  the  breach. 

Rule  discharged  with  costs. 

Attorneys  for  plaintiff  :  Cape,  Kent,  8f  Gaden. 

[Leave  was  subsequently  granted  to  the  defendant  to  appeal 
to  the  Privy  Council.] 


In  n  LEWIS  LEVY,  one,  &c..  Ex  parte  THE  INCOEPORATED  LAW 
INSTITUTE  OF  NEW  SOUTH  WALES. 

Attorney  and  solicitor — Misconduct — Practice  where  charge  may  amount  to 
criminal  offence — Reference  to  Attorney -General — No  criminal  proceedings 
taken — Inquiry  by  Supreme  Court — Attornetf  censured  and  ordered  to  pay 
costs. 

A  finn  of  tailors,  having  bought  200  acres  of  land  in  a  remote  mountainous 
district  for  2/001.,  issued  circulars,  falsely  alleging  that  certain  piize-dniwings 
had  taken  place,  and  informing  each  person,  to  whom  they  were  addressed,  that 
he  was  the  "  lucky  winner  "  of  a  block  of  the  said  land,  consisting  of  one-tenth 
of  an  acre.  The  circular  continued  : — **  As  deeds  for  freehold  blocks  cost  in  a 
regular  way  about  51.  5*.,  we  have  made  a  coatrawrt  with  our  solicitor  to 
complete  deeds,  abstract  of  title,  registration  stamp,  &c.,  for  the  sum  of  31.  3s." 
L.  was  the  solicitor  referred  to,  and  in  fact  agreed  to  charge,  and  only  received, 
H.  U.  for  each  conveyance,  &c.,  of  which  1529  had  been  registered.  Upon 
affidavits  setting  out  the  above  facts,  and  alleging  that  several  persons  who  had 
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1887.         taken  those  conreyances  had  been  anable  to  identify  their  land,  a  rule  was 
granted,  on  the  application  of  the  Incorporated  Law  Society,  calling  upon  L.  to 


T  L  VY  ^'^^^^'^  ^^^  charges  contained  in  the  said  affidavits. 

Ex  parte         Held,  that,  inasmuch  as  the  charge  might  amount  to  an  indictable  offence, 

T  «   ^^   K     *^®  proper  course  was  to  allow  the  matter  to  stand  over  generally  in  order  to 

see  whether  criminal  proceedinga  would  be  instituted  by  the  Attomey-GeneraL 

The  Attorney-General  having  declined  to  prosecute,  the  matter  was  again 
brought  before  the  Court  in  a  subsequent  term. 

Held  (per  Foktietit  and  Inne$,  JJ.),  that  L.'s  conduct  was  highly  reprehensible, 
but  not  descrying  of  greater  punishment  than  the  severe  censure  of  the  Court 
and  payment  of  costs. 

Per  the  Chief  Justice.  If  L.  had  been  from  the  first  cognisant  of  and  a 
participator  in  the  fraud,  he  ought  to  be  removed  from  the  roll.  Under 
all  the  circumstances  of  the  case,  he  was  of  opinion  that  L.  should  be 
suspended  from  the  practice  of  his  profession  for  six  months. 

Per  Faucettf  J.  There  was  nothing  wrong  in  L.,  as  a  solicitor,  making  a 
contract  to  do  work  for  a  specific  sum ;  as  the  reasonableness  of  the  contract 
could  be  determined  on  taxation. 

Edmunds  (on  Friday,  December  17th,  1886)  moved  to  make 
absolute  a  rule  nisi,  drawn  up  in  tlie  following  terms : — "  Upon 
reading  the  affidavit  of  Joseph  Murray  White,  the  affidavit  of 
Henry  Maney  Makinson,  and  the  affidavit  of  George  Kenyon, 
and  on  hearing  Mr.  Edmunds,  counsel  on  behalf  of  the  Law 
Institute  of  New  South  Wales,  it  is  ordered  that  the  abovenamed 
Lewis  Levy  do  on  Friday,  the  17th  December,  answer  the 
matter  and  charges  contained  in  the  above  recited  affidavits.'^ 

From  the  affidavits,  sworn  in  November,  1886,  it  appeared 
that  Messrs.  R.  and  A.  Kurts  (tailors,  of  George-street,  Sydney) 
purchased  from  Mrs.  Gallaghan  200  acres  of  land  at  the 
Kurrajong  for  the  sum  of  2001,  Mr.  Lewis  Levy  prepared  the 
conveyance.  With  a  view  to  selling  this  land  in  2000  allotments 
of  one-tenth  of  an  acre  each,  a  large  number  of  circulars  were 
sent  by  post  to  persons  in  New  South  Wales,  Victoria,  Queens- 
land, and  South  Australia.  The  circulars  were  printed  in  the 
following  terms  : — 

572  George-street,  Sjdnejr, 

March,  1886. 

Mb. 

Dbab  Sib, — We  have  great  pleasure  to  inform  you  that  in  our  third 
grand  prize  drawing  for  freehold  allotments  of  land  83  feet  frontage  hy  132 
feet  deep  at  Kurrajong,  near  Richmond,  on  the  Western  railway  line,  your 
number  has  been  drawn  a  lucky  winner  of  a  block,  and  it  will  be  uecesMry  for 
you  to  take  poseeBsion  of  the  same  at  once.    As  deeds  for  freehold  blocks  cost 
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in  a  regiil  »r  way  a1>oufc  51.  5«.,  we  have  made  a  coutract  with  our  solicitor  to 
complete  deeds,  abstract  of  title,  reg^tration,  stamp,  &c.,  for  the  sum  of  31.  8s. 


1887. 


In  re 


Law 

Institutb. 


You  are  quite  at  liberty  to  employ  your  own  solicitors,  and  in  such  case  we  Lx^jg  £,xyY 
will  furnish  him  with  full  i)articular3  free  of  charge;  but  if  you  wish  us  to      Sx parte 
foroish  the  deeds  complete  with  a  plan  of  the  land  through  our  solicitors,  kindly 
forward  the  amount  above  stated  without  delay. 
Congratulating  you  upon  your  success, 

We  remain,  dear  sir,  yours  faithfully, 

E.  &  A.  KURTS. 
Fall  name  and  address  required  for  making  out  deeds. 

N.B. — We  have  made  special  provision  for  working  men.  Those  who  are 
unable  to  pay  the  32.  3s.  for  the  deeds  immediately  have  the  option  of  paying  by 
instalments  of  6s.  a  month  for  12  months. 

The  said  land  was  in  a  remote  position  in  the  Kurrajong 
Mountains;  and  several  persons,  who  had  taken  conveyances 
from  the  said  B.  &  A.  Kurts,  had  searched  in  vain  for  their 
respective  allotments. 

The  Incorporated  Law  Institute  of  New  South  Wales,  having 
ascertained  the  above  facts,  and  that  Mr.  Lewis  Levy,  the 
solicitor  who  was  acting  for  Messrs.  Kurts,  only  received 
II.  4a.  out  of  the  SI.  Ss.  mentioned  in  the  circular,  wrote, 
through  their  secretary,  Mr.  J.  B.  Murray  White,  to  Mr.  Levy, 
as  follows : — 


Dbab  Sib, — ^The  council  of  this  institute  having  before  them  a  circular 
issued  by  Messrs.  Kurts,  wherein  they  state  that  they  have  contracted  with 
their  solicitor  to  complete  deeds,  abstract  of  title,  registitttion,  stamp,  &c.,  of 
land  at  Kurrajong,  for  the  sum  of  three  guineas,  and  having  been  informed 
that  you  are  the  solicitor  with  whom  they  have  made  the  contract,  and  also 
that  although  they  have  received  the  sum  of  91.  3s.  they  do  not  pay  jou  the  same, 
but  a  less  sum,  be  good  enough  to  inform  the  council  if  such  is  the  case.  If  not, 
what  is  the  nature  of  your  contract  with  Messrs.  Kurts  ?  Otherwise  the  council 
will  take  such  proceedings  as  they  think  the  circumstances  may  demand." 

On  the  same  day  the  Secretary  of  the  Incorporated  Law 
Institute  wrote  to  Messrs.  R.  and  A.  Kurts,  requesting  to  know 
what  was  the  nature  of  their  contract  with  Mr.  Levy. 

On  the  25th  August  Mr.  Levy  replied  as  follows  : — 

Dbab  Sib, — ^Without  prejudice.  In  answer  to  yours  of  the  20th  instant,  I 
make  the  following  reply :  I  never  authorised  the  circular  sent  by  Messrs. 
Kurts,  as  mentioned  by  you.  My  contract  with  Messrs.  Kurts  was  to  do  some 
thousands  of  deeds  for  the  sum  of  11.  4s.  each,  they  providing  all  materials,  &c. 
If  your  board  considers  that  I  have  done  nnything  wrong  or  unprofessional,  I 
should  hke  to  have  their  views. 


Institute. 
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1887.  On  the  13th  October  Messrs.  R.  and  A.  Kurts  wrote  to  the 

In  re       Secretary  of  the  Law  Institute  as  follows  : — 
Lkwis  Leyt 
Sx  parte         Deab  Sib, — In  reply  to  yours  of  the  20th  August  and  the  one  of  yesterdAy, 
ai^^TM     ^^  ^^  ^  refer  you  to  our  solicitor,  Mr.  L.  Levy,  75  Castlereagh-street. 

Yours  truly, 

B.  &  A.  KUBTS. 

On  the  25th  October  the  Secretary  of  the  Law  Institute  wrote 
again  to  Mr.  Levy^  asking  for  the  information  for  which  Messrs. 
Kurts  had  referred  him  to  Mr.  Levy. 

On  the  following  day  Mr.  Levy  called  at  the  secretary's  office 
and  stated  that  he  had  no  answer  to  give  for  Messrs.  Eorts, 
other  than  the  one  he  had  given  for  himself  in  the  letter  of  the 
25th  August. 

It  also  appeared  that  a  search  had  been  made  on  the  Sth 
August  at  the  office  of  the  Registrar-General,  and  it  had  been 
found  that  1238  convej'ances  of  Eurrajong  and  Grosford  lands 
had  been  given  by  the  Messrs.  B.  and  A.  Kurts  to  various 
persons,  the  said  conveyances  having  been,  with  some  exceptions^ 
placed  upon  the  register  by  Mr,  Lewis  Levy.  Another  search 
was  made  on  the  10th  November,  and  it  was  found  that  291 
similar  conveyances  had  been  registered  since  the  20th  August. 

In  answer  to  these  affidavits,  the  following  affidavit  of  Mr. 
Lewis  Levy,  filed  on  the  17th  December,  was  read: — "In 
answer  to  the  first  paragraph  of  J.  M.  White's  affidavit,  I  did 
receive  the  letter  of  the  20th  August  last  as  therein  mentioned, 
and  did  reply  thereto  by  letter,  dated  25th  August  last,  but  did 
not  receive  any  answer  to  my  letter.  The  contents  of  my  letter 
to  the  Law  Institute,  of  the  25th  day  of  August  last,  are  true  in 
substance  and  in  fact.  I  was  not  aware  that  Mrs.  Shannon  and 
Mr.  Makinson  had  received  the  circular  mentioned  in  his 
affidavit,  they  being  sent  without  my  knowledge  or  consent.  It 
is  true  that  I  acted  for  Messrs.  R.  and  A.  Kurts  in  the  con- 
veyance from  Callaghan  to  them  as  mentioned  in  Mr.  Makinson's 
affidavit,  and  for  whi  h  conveyance  I  have  been  paid.  I  know 
nothing  of  the  land  or  its  value,  nor  do  I  know  anything  about 
the  survey,  only  that  when  I  prepare  the  deeds  I  have  a 
surveyor's  description  of  the  lot  that  is  to  be  conveyed  to  the 
purchaser  furnished   to  me.     It  is  perfectly  true  that  I  have 
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roistered   some   hundreds  of  deeds   for  R.  and  A.   Kurts,   as  1^87. 

mentioned  in  the  affidavit  of  George  Kenyon.     Beyond  the  fact  in  re 

that  I  have  entered  into  an  agreement  with  Kurts  to  draw  con"  ST^otiT^ 

veyances  under  the  circumstances  disclosed  in  my  letter  to  the  ,   ^^^ 

XirSTIT'OTK 

Law  Institute  of  the  25th  August  last^  I  know  nothing  of  the 
land,  and  I  know  nothing  of  any  circular  issued  by  Messrs.  R. 
and  A.  Kurts,  but  was  quite  content  to  draw  conveyances  for 
them  at  the  price  named,  as  with  a  large  number  of  deeds  it 
would  pay  me  well  to  draw  the  conveyances  at  the  rate  of  11.  4*. 
each.  I  do  not  see  the  purchasers  of  any  allotments,  and  the 
only  persons  I  know  in  this  transaction  are  Messrs.  R.  and  A. 
Kurts,  who  pay  me  for  the  deeds  as  they  are  delivered  to  them 
and  I  have  only  received  fees  from  them,  and  never  from  any 
person  for  whom  the  conveyance  was  drawn.*' 

Heydon,  for  Levy,  submitted  that  there  was  no  distinct  charge 
to  answer.  The  contract  he  had  entered  into  with  the  Messrs. 
Kurts  was  one  which  he  might  legally  make.  They,  and  not  the 
persons  who  took  these  conveyances,  were  Levy's  clients.  If 
any  fraud  had  been  committed  by  the  Messrs.  Kurts,  Levy  was 
not  personally  cognisant  of  it,  and  therefore  not  amenable  to 
punishment :  In  re  Eyre  (1).  [He  was  not  allowed  at  this  stage 
to  argue  the  case  at  large.] 

Edmunds,  in  support  of  the  rule,  cited  In  re  Whitehead  (2). 

The  Chief  Justice.  This  is  a  rule  calling  upon  Mr.  Lewis 
Levy  to  answer  certain  charges  contained  in  affidavits  of  Mr. 
Murray  White,  Mr.  Makinson,  and  Mr.  Kenyon.  The  course  we 
propose  to  adopt  is  to  allow  the  matter  to  stand  over  for  the 
present.  The  law  on  the  subject  appears  to  me  to  be  this  : 
Where  a  charge  is  made  against  an  attorney,  which  may 
amount  to  an  indictable  offence,  the  attorney,  under  such 
circamst^knces,  is  not  called  upon  to  answer  the  charge,  but  it  is 
left  to  the  proper  officers  to  proceed  against  him.  I 
find  that  laid  down  in  several  cases,  the  first  of  which 
is  Short  V.  Pratt  (3),  reported  as  follows: — "Serjeant  Pell, 
upon  an    affidavit  imputing   to   two   attorneys   of   this    Court, 

(1)  I  C.B.  N.S.  151.  (2)  L.R.  28  Cli.  Div.  614.  (3)   1  Bing.  ]u2.  ^- 
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1887.        concerned  in  the  above  cause,  misconduct  amounting  to  a  gross 

In  re       case  of  cheating,  conspiracy,  and  maintenance,  moved  for  a  role 

^Ex  parte     calling  on  them  to  shew  cause  why  they  should  not  deliver  up  to 

Law        tije  plainti£Ps  present  attorney  certain  papers,  belonging  to  the 

plaintiff,  explain  certain  accounts  of  moneys  received  by  them 

to  the  plaintiff's  use,  and  answer  the  matters  contained  in  the 

affidavit.     But  the  Court  thought  that  as  a  charge  had  been 

brought  forward  clearly  amounting  to  an  indictable  offence,  they 

could  not  interfere  or  call  on  the  attorneys  to  make  an  affidavit, 

in  which  they  might  be  made  to  criminate  themselves ;  they, 

therefore,   recommended  another  application,  calling  only  for 

papers  and  accounts  and  refused  the  rule  for  which  Pell  had 

moved."     The  next  case  was,  In  the  matter  of genL,  one, 

SfCy  and gent,  one  other,  8fc,  (4),  the  report  of  which  is  as 

follows  : — "  Sir  John  Campbell,  Solicitor-General,  on  a  former 
day  in  this  term,  moved  for  a  rule  calling  on  two  attorneys  of  this 
Court  to  shew  cause  why  they  should  not  be  struck  off  the  roll  on 
affidavits  charging  them  with  professional  misconduct  in  certain 
pecuniary  transactions.  [Denman,  C.J.  The  facts  stated  amount 
to  an  indictable  offence.  Is  it  not  more  than  satisfactory  that 
the  case  should  go  to  a  trial  ?  I  have  known  applications  of 
this  kind  after  conviction  upon  charges  involving  professional 
misconduct ;  but  we  should  be  cautious  in  putting  parties  in  a 
situation  where,  by  answering,  they  might  furnish  a  case  against 
themselves  on  an  indictment  to  be  afterwards  preferred.  On  an 
application  calling  upon  an  attorney  to  answer  the  matters  of  an 
affidavit,  it  is  not  usual  to  grant  the  rule  if  an  indictable  offence 
is  charged.  Patteson,  J.,  referred  to  Short  v.  Pratt  (3).]  The 
Court,  however,  desired  the  Solicitor-General  to  see  if  any 
precedent  could  be  found  of  such  an  application  as  the  present 
having  been  granted.  He  now  stated  that  he  had  been  unable 
to  find  any,  and  the  rule  was  discharged.'' 

Now,  I  am  not  by  any  means  satisfied  that  the  charges  which 
are  contained  in  Mr.  Makinson's  affidavit,  and  which  are  based 
upon  the  circular  which  was  sent  by  R.  and  A.  Kurts,  do  not 
amount  to  an  indictable  offence  if  they  be  true.  Under  these 
circumstances,  I    think,  without  expressing   any  opinion  upon 

(4)  5  B  A  Ad.  1088 
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them  at  this  stage  of  the  proceediDgs,  that  the  proper  course  is        1^87. 
to  let  the  matter  stand  over  generally  in  order  to  see  whether        In  re 
any  proceedings  will  be  taken  upon  the  facts  now  before  the     j^x  parte 
Court.    If  no  proceedings  are  taken^  then  the  Law  Institute,  if    .   ^^ 
they  think  fit,  can  bring  the  matter  under  the  cognisance  of  the     mi,  p  t 
C!ourt  again.     If  any  proceedings  are  taken,  it  will  depend  upon 
the  result  of  those  proceedings  what  course  the  Court  may  decide 
to  take. 

Paucbtt,  J.  I  entirely  concur  with  what  his  Honour  has  said, 
and  it  does  not  appear  to  me  to  be  necessary  to  say  anything 
more.  That  there  are  charges  which  may  amount  to  an  indict- 
able offence  against  R.  and  A.  Kurts,  and  that  the  respondent  in 
this  case  is  so  connected  with  them — I  am  not  saying  now, 
illegally  so,  or  that  he  is  guilty  of  any  offence — still  that  those 
charges  do  exist  is  beyond  all  doubt,  and  it  might  affect  the  ends 
of  justice  if  we  were  to  take  action  in  the  matter.  Under  these 
circumst-ances,  I  think  the  matter  should  be  suspended  altogether 
for  the  present. 

Sir  G.  Innbs,  J.  In  view  of  the  course  that  the  Court  have 
determined  to  take,  it  appears  to  me  obviously  undesirable  to 
make  any  observations  in  addition  to  those  which  have  fallen 
from  their  Honours.  I  therefore  refrain  from  expressing  any 
opinion,  beyond  saying  that  I  concur  in  what  has  been  said. 

The  papers  and  facts  were  submitted  to  the  Attorney-General, 
who  declined  to  institute  criminal  proceedings. 

On  Friday,  May  13th,  the  matter  was  again  called  on.  jfay  13. 

Edmunds,  for  the  Law  Institute,  informed  the  Court  that  the 
Attorney-General  had  declined  to  institute  criminal  proceedings, 
and  had  left  the  matter  to  the  Court  to  take  its  own  course.  He 
cited  In  re  Whitehead  (5). 

Heydon,  for  Levy.     The  affidavits  disclose  no  facts  which  call 
for  punishment.     A  severe  punishment  had  already  been  imposed 
on  Mr.  Levy  by  the  delay  of  five  months  which  have  elapsed 
(5)  L.B.  28  Ch.  Diy.  614. 
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1887.  since   he  filed   affidavits,    in   answer  to  the  charge^  when  the 

In  re  papers  were  sent  to  the  Attorney-Greneral  with  a  view  to  a 

Bw  parte  Criminal  prosecution.     The  Attomey-Gteneral  has  declined  to  file 

Law  a  bill ;  and  I  claim  that  as  stronger  than  an  acquittal  by  a  jury. 

[The  Chief  Justice.  I  think  there  is  a  case  in  which  it  was 
expressly  held,  that  even  after  an  acquittal  the  Court  could 
strike  a  solicitor  off  the  roll.] 

There  is  also  a  case — Anonymous  Case  (6) —  in  which  even 
after  a  conviction  for  conspiracy  the  Court  refused  to  strike  a 
person  off  the  roll,  where  malice  on  the  part  of  the  prosecutor 
and  relator  was  shown. 

[Faucett,  J.  In  PulUng^s  Law  of  Attorneys  (3rd  Ed.)  at  p. 
163,  it  is  thus  laid  down  : — ''  The  Courts  at  Westminster  would, 
it  seems,  invariably  order  an  attorney  or  solicitor  to  be  struck 
off  the  roll  after  a  conviction  for  felony.  .  .  .  And  the 
rule  would  apply  to  misdemeanours  of  an  aggravated  character, 
e.g.,  sedition,  extortion,  conspiracy,  Akj.,  but  not  to  offences  of 
slight  culpability.**] 

[The  Chief  Justice.  When  charges  of  this  kind  are  brought 
against  a  solicitor,  is  he  not  bound  to  exculpate  himself  7] 

Is  there  anything  wrong  in  contracting  to  prepare  a  number 
of  deeds  for  a  smaller  sum  than  the  ordinary  fee  ? 

[The  Chief  Justice.  No.  But  it  was  wrong  to  let  people 
suppose  that  the  legal  expenses  were  3/.  3^.,  when  as  a  matter  of 
fact  Levy  only  received  \l.  4«,] 

It  meant  that  the  whole  cost  to  those  who  obtained  the  land 
would  be  three  guineas.  How  could  it  prejudice  them  where  the 
three  guineas  went  to  ?  Besides,  no  one  has  come  before  the 
Court  to  complain.  When  Levy  received  the  letter  from  the 
Incorporated  Law  Society,  he  made  a  full  statement  of  the  case, 
and  asked  for  an  intimation  of  opinion.  Receiving  no  answer 
to  his  letter,  he  continued  to  prepare  these  conveyances  on  the 
same  terms  for  some  months,  till  the  Incorporated  Law  Society 

(6)  1  Dowl.  174. 
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came  before   the   Court.      He   has  expressed  his  regret,   and        1887. 

promised  to  be  more  careful  in  future.  in  re 

Our,  adv,  vuU,        Lewis  Lbvt 
Ex  parte 
Law 
On  August  8th  the  following  judgments  were  delivered : —         Institute. 

The  Chief  Justice  :  In  this  case  the  Court,  then  consisting  -^^9^'^  ®- 
of  their  Honours  Mr.  Justice  Faucett  and  Mr.  Justice  Innes, 
granted  a  rule,  on  the  12th  of  last  November,  calling  upon  Mr. 
Lewis  Levy  to  answer  the  matter  and  charges  contained  in  the 
affidavits  of  Messrs.  Makinson  and  White,  solicitors  of  this 
Conrt,  and  also  in  the  affidavit  of  Mr.  George  Kenyon.  The 
matter  came  on  to  be  heard  before  the  Full  Court  on  the  17th  of 
December,  when  it  appeared  to  the  Court  that  the  matter  charged 
in  the  affidavits  might  implicate  Mr.  Lewis  Levy  with  the  Messrs. 
Kurts  in  a  conspiracy  to  defraud,  and  accordingly  the  (Jourt 
directed  the  matter  to  stand  over  generally  in  order  that  the 
Attorney-General  might  take  proceedings  if  he  saw  fit  to  do  so, 
or  to  decline  to  take  such  proceedings.  On  the  15th  of  May, 
the  matter  coming  on  for  argument,  Mr.  Edmunds,  as  counsel 
for  the  Law  Institute,  appeared  before  the  Court  and  informed 
the  Court  that  the  Attorney-General  had  declined  to  take  any 
proceedings,  and  had  left  the  matter  to  the  Court  to  take  its  own 
coarse.  The  matter  has  been  fully  gone  into,  and  the  facts 
appear  to  be  as  follows  : — Certain  persons  of  the  name  of  Kurts 
carry  on  business  as  tailors  in  George-street  in  this  city,  and 
these  persons  purchased  certain  portions  of  land.  Amongst 
other  lands  they  purchased  200  acres  from  a  Mrs.  Callaghan  for 
the  sum  of  200/.,  which  land  is  stated  in  Mr.  Makinson^s  affidavit 
to  be  in  a  remote  position  in  the  Kurrajong  Mountains,  and  to 
be  of  very  little  real  value.  Having  thus  purchased  the  laud, 
they  proceed  to  cut  it  up  into  allotments,  each  allotment  having 
33  feet  frontage  by  132  feet  depth,  and  thus  each  acre  gave  10 
allotments.  'I  his  division  would  appear  to  have  been  on  paper 
only,  as  Mr.  Makinson  swears  that  he  is  informed  and  believes 
that  the  allotments  had  never  been  pegged  out  on  the  ground, 
and  that  several  persons  who  had  taken  conveyances  of  such 
allotments  had  gone  to  the  Kurrajong  and  searched  in  vaiu  for 
them—facts  which  are  not  denied.     The  next  step  is  that  the 
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1887.       Messrs.    Knrts  send  round  printed   circulars   in   the  following 
In  re       terms  : — '^  572  George-street,  Sydney,  March,  1886.     Dear  Sir,— 
^^x^parte     W®  h^LYe  great  pleasure  to  inform  you  that  in  our  third  grand 
Law        prize  drawing  for  freehold  allotments  of  land,  33  feet  frontage 
by  132  feet  deep,  at  Kurrajong,  near  Richmond,  on  the  Western 
railway  line,  your  number  has  been  drawn  a  lucky  winner  of 
a  block,  and  it  will  be  necessary  for  you  to  take  possession  of 
the  same  at  once.     As  deeds  for  freehold  blocks  cost  in  a  regular 
way  about  5Z.  5^.,  we  have  made  a  contract  with  our  solicitors  to 
complete  deeds,  abstract  of  title,  registration,  &c.,  for  the  sum 
of  3Z.  3».     You  are  quite  at  liberty  to  employ  your  own  solicitor, 
and  in  such  case  we  will  furnish  him  with  full  particulars  free  of 
charge ;  but  if  you  wish  us  to  furnish  the  deeds  complete,  with 
a  plan  of  the  land,  through  our  solicitors,  kindly  forward  the 
amount  above  stated  without  delay.     Congratulating  you  upon 
your  success,   we  remain,  dear   sir,  yours    faithfully,  R.  Sd  A. 
KuRTS.      N.B. — We  have   made  special  provision  for  working 
men.     Those  who  are  unable  to  pay  the  3Z.  Ss,  for  the  deeds 
immediately,  have  the  option  of  paying  by  instalments  of  68.  a 
month  for  12  months."     Now,  this  circular  represents  to  the 
person  to  whom  it  is  sent  that  there  has  been  a  grand  prize 
drawing,  and  that  such  person  has  become  a  lucky  winner  of  one 
of  these  allotment ;  in  other  words,  that  such  person  is  entitled 
to  one  of  these  allotments  without  any  payment  for  the  land  or 
for  the  chance  of  obtaining  it ;  but  that,  as  a  conveyance  from 
the  Messrs.   Kurts  is  necessary   to   transfer   the   land  to  the 
winners,  such  conveyance,  together  with  a  plan  of  the  land, 
can  be  had  by  forwarding,  without  delay,  the  sum  of  SI.  is., 
that  being  the  sum  the  Messrs.  Kurts  had  contracted  to  pay  their 
solicitors  to  complete  abstract  of  title,  registration,  stamps,  &c. 
This  was  all  fiction ;  there  was  no  prize-drawing,  and  the  contract 
entered  into  with  the  solicitor  was  to  pay  him  1 1.  4f8,  for  each 
conveyance,  the  Messrs.  Kurts  pocketing  the  sum  of    11.  19*. 
themselves;  in  other  words,  having  given  11.  per  acre  for  this 
land,  they  would  clear  191.  10s.  an  acre,  less  some  small  expenses. 
Now  it  has  been  said  that  they  were  quite  entitled  to  make  what 
profit  they  could ;  that  in  many  instances  land  had  been  par- 
chased  for  a  few  hundred  pounds,  which  afterwards  produced 
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many  thoasands.    Granted ;  bat  in  such  cases  the  increase   in        1887. 
price  was  not  brought  about  by  any  trick  or  device,  whereas        inre 
here  this  great  profit  has  been  brought  about  by  a  trick  and  a  ^S"^' 
most  cunningly  devised  scheme  to  take  in  the  unwary.    It  occurs        ^^^ 
to  me  that  if  ever  there  was  a  case  where  there  was  a  clear  con- 
spiracy  between  persons  to  defraud  the  public,  this  is  just  the 
case.    It  has  been  argued  that  the  scheme  is  so  transparent  that 
no  person  could  be  taken  in ;  but  what  are  the  facts  f   It  appears 
from  Mr.  Eenyon's  affidavit  that  no  less  than  1238  conveyances 
had  been  registered  up  to  the  5th  of  August,  1886,  and  that 
between  the  20th  of  August  and  10th  of  November  Mr^  Lewis 
Levy  had  registered  291  more,  making  a  total  of  1529,  which 
gave  a  return  of  2981 Z.  11«.  to  the  Messrs.  Kurts  (less  say  150Z. 
for  expenses^  there  being  ha.  stamp  duty  on  each  conveyance), 
and  1834Z.  16*.  to  Mr.  Lewis  Levy,  in  respect  of  about  153  acres 
of  land  which  had  cost  the  Messrs.  Eurts  153Z.     It  follows, 
therefore^  that  there  were  no  less  than  1529  dupes.     It  is  also 
said  that  none  of  these  have  come  forward  to  complain.     This 
may  be  so.     It  may  be  that  for  the  sake  of  the  32.  3*.  it  was  not 
worth  their  while  to  do  so,  or  it  may  be  that  many  would  not  care 
to  expose  themselves  to  ridicule  by  making  it  public  how  easily 
they  were  deceived ;  but  that  they  were  deceived  is  not  the  less 
apparent,  and  that  there  are  numerous  persons  who  are  from 
day  to  day  deceived  by  the  most  transparent  frauds  is  every  day 
experience.     Take,    for    instance,    the    fraud    known    as    the 
'^Confidence  Trick,''  in  itself  a  transparent  fraud,  one  which 
has  been  over  and  over  again  exposed  in  Courts  of  Justice,  and 
yet  men  are  found  time  after  time  who  fall  victims  to  this  fraud, 
and  they  will  be  succeeded  by  fresh  victims  to  the  end  of  the 
chapter.     I  say  I  think  it  is  much  to  be  deplored  that  these 
persons,  the  Messrs.  Kurts,  were  not  prosecuted  for  what  strikes 
me  to  have  been  as  gross  a  case  of  deception  as  ever  came  before 
a  criminal  Court ;  but  let  this  pass.     Mr.  Lewis  Levy  was  the 
Messrs.  Kurts'  solicitor.     He  it  was  who  prepared  the  conveyance 
from  Mrs.  Callaghan  to  them,  and  who  also  prepared  the  convey- 
ance of  another  250  acres  of  land  situate  near  the  Mount  Tomah- 
road,  in  the  Kurrajong  district,  purchased  by  the  Messrs.  Kurts 
for  SOOL^  and  he  it  was  who  had  a  contract  with  the  Messrs. 
N.8.W.B^  Vol.  Vm.,  Uw.  2  A 
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^^^'  Kurts  to  prepare  conveyances  of  these  chain  allotments  for 
/•  r»  11.  4f8.  each.  I  have  one  of  the  deeds  before  me.  It  is  a  printed 
Bm  parte  form^  the  consideration  money  being  expressed  to  be  32.  3«.,  thus 
iNvnTUTs  d®P^*^?  from  the  circular,  which  represented  the  land  to  be 
free,  whereas  now  the  land  it  is  which  costs  the  82.  3^.,  and  it  is 
the  conveyance  which  is  free.  There  is  no  writing  in  this  deed 
except  the  date,  the  name  of  the  grantee,  and  the  description  of 
the  parcel  of  land  conveyed.  All  the  rest  is  in  print,  as  is  also 
the  name  Lewis  Levy  on  the  endorsei^ient.  In  Mr.  Lewis  Levy's 
affidavit  in  answer,  he  takes  the  course  of  knowing  nothing. 
He  knows  nothing  of  the  two  circulars  mentioned  in  Mr. 
Makinson's  affidavit ;  they  were  sent  without  his  knowledge  or 
consent.  He  knows  nothing  of  the  land  or  its  value  ;  he  knows 
nothing  of  the  survey — I  fancy  this  ceremony  was  never  gone 
through — and  he  knows  nothing  of  any  of  the  circulars  issued 
by  the  Messrs.  Kurts.  Now,  although  I  find  it  very  difficult  to 
believe  these  statements,  I  am  willing  to  give  Mr.  Lewis  Levy 
the  benefit  of  any  doubt,  and  accordingly,  for  the  purpose  of 
this  judgment,  I  take  these  statements  to  be  true,  otherwise  I 
would  at  once  come  to  the  conclusion  that  Mr.  Lewis  Levy  was 
a  participator  in  the  conspiracy  to  defraud  to  which  I  have 
alluded,  and  he  should  be  dealt  with  accordingly.  But  on  the  20th 
of  August  the  following  letter  was  written  to  Mr.  Lewis  Levy ; — 
'^  Incorporated  Law  Institute,  69  Elizabeth-street,  Sydney, 
August  20,  1886.  Lewis  Levy,  Esq.  Dear  Sir, — The  Council 
of  this  Institute  having  before  them  a  circular  issued  by  Messrs. 
R.  and  A.  Kurts,  wherein  they  state  that  they  have  contracted 
with  their  solicitors  to  complete  deeds,  abstract  of  title,  regis- 
tration, stamp,  &c.,  of  land  at  Kurrajong,  for  the  sum  of  3/.  &., 
and  haviug  been  informed  that  you  are  the  solicitor  with  whom 
they  have  made  the  contract,  and  also  th  at  although  they  have 
received  the  sum  of  3Z.  3^.,  they  do  not  pay  you  the  same,  bat  a 
lesser  sum,  be  good  enough  to  inform  the  Council  if  such  is  the 
case ;  if  not,  what  is  the  nature  of  Messrs.  Kurts'  contract  with 
you ;  otherwise  the  Council  will  take  such  proceedings  as  they 
think  the  circumstances  may  demand.  I  remain,  dear  sir,  yonrs 
faithfully,  J.  Murray  White,  hon.  sec."  After  the  receipt  of 
that  letter,  and  when  the  whole  of  the  facts  were  before  Mr. 
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Lewis  Levy,  he  still  goes  on  and  prepares  and  registers,  before  ^^^^' 
the  10th  of  November  following,  no  less  than  291  of  these  in  re 
fraudulent  conveyances,  and  although  he  was  then,  at  any  rate,  ^j.  parte 
made  aware  that  while  the  Messrs.  Kurts  are  representing  to  the  j^g^^^^^ 
pubUc  that  they  have  a  contract  with  him  by  which  they  mu  qj 
pay  him  3Z.  Ss.  for  each  conveyance,  and  this  sum  is  received 
ostensibly  for  such  purpose  by  the  Messrs.  Kurts,  yet  this 
is  all  false,  inasmuch  as  the  contract  with  him  is  to  pay  him  lU 
4a.,  and  thus  Messrs.  Kurts  retain  the  balance,  12.  19^.,  for 
themselves,  and  this  he  sanctions  with  full  knowledge  of  all  the 
facts.  Now,  assuming  Mr.  Lewis  Levy  to  have  been  entirely  inno- 
cent of  all  wrongdoing  up  to  the  20th  August,  yet  Mr.  White's 
letter  of  that  date  put  him  upon  enquiry,  and  he  had  then  all  the 
materials  before  him  for  discovering  the  fraud  which  was  being 
carried  out  with  his  assistance  by  the  Messrs.  Eurts ;  he  then 
knew  of  the  species  of  partnership  in  his  costs,  which  then  in 
fact  existed  between  him  and  the  Messrs.  Eurts,  and  the  extent 
to  which  the  latter  participated  in  such  costs.  Now,  under  these 
circumstances,  what  course  should  this  Court  pursue  f  Is  it  by 
abstaining  from  administering  punishment  to  lend  its  sanction  to 
such  proceedings  as  are  here  disclosed,  or  is  it  by  taking  a 
course  showing  its  condemnation  of  such  conduct  as  that  of  Mr. 
Lewis  Levy,  to  protect  the  public  from  frauds  which,  but  for  the 
co-operation  of  a  professional  man,  could  not  be  successfully 
carried  out  ?  I  am  of  opinion  that  this  Court,  looking  upon  Mr. 
Lewis  Levy's  conduct  in  the  most  favourable  light,  and  assuming 
him  to  be  innocent  up  to  the  20th  August,  yet  seeing  that  after 
that  date,  and  with  the  warning  he  then  had  he  still  persisted  in 
carrying  on  this  matter,  must  mark  its  sense  of  such  conduct, 
and  inflict  punishment  upon  him.  I  was  at  first  of  opinion  that 
it  would  be  our  duty  to  have  directed  the  removal  of  Mr.  Lewis 
Levy's  name  from  off  the  rolls  of  the  Court,  and  this 
certainly,  so  far  as  my  judgment  goes,  would  have  been  his  fate 
were  I  satisfied  that  he  was  from  the  first  a  participator  in  the 
frauds.  But  dating  the  commencement  of  his  wrongdoing  as 
from  the  20th  of  August,  I  am  of  opinion  that  justice  demands 
that  Mr.  Lewis  Levy  be  suspended  from  the  practice  of  his 
profession  for  a  period  of  six  months.     By  such  an  order  the 
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^^^'  Court  will,  in  my  opinion,  at  once  mark  its  sense  of  his  condact, 
/•  r§  and  point  out  that  it  is  the  duty  of  all  such  as  Mr.  Lewis  Levy 
jS^rtT  ^  protect  the  public  in  so  far  as  they  may  be  able  from  fraud, 
rj^^  aiid  to  carefully  abstain  from  lending  themselves  in  their 
professional  capacity  to  a  fraudulent  scheme,  no  matter  how 
cleverly  devised  it  may  be,  having  gain  for  its  object,  at  the 
expense  of  a  too-confiding  public.  I  am  the  more  inclined  to 
take  this  milder  course,  thinking  that  possibly  Mr.  Lewis  Levy, 
forgetting  that  the  very  use  of  his  name  as  a  solicitor  of  this 
Court  would  tend  to  entrap  the  public,  may  have  come  to  the 
erroneous  conclusion,  that  having  entered  into  a  contract  to 
carry  out  this  matter  he  was  in  some  sense  bound  to  do  bo, 
though,  of  course,  no  such  contract  as  that  stated  could,  under 
the  circumstances,  be  binding  on  anyone ;  and  also  taking  into 
consideration  that  this  matter  has  been  for  so  many  monthg 
hanging  over  Mr.  Lewis  Levy's  head,  in  itself  no  light 
punishment.  In  my  opinion,  taking  all  the  circumstances  of  the 
case  into  consideration,  the  suspension  of  Mr.  Lewis  Levy  from 
the  practice  of  his  profession  for  the  period  of  six  calendar 
months,  and  the  payment  by  him  of  the  costs  of  all  proceedings 
herein,  will  be  a  sufficient  vindication  of  justice,  and  a  sufficient 
punishment  for  the  offence  committed. 

Faucett,  J.  In  this  case  Mr.  Levy,  a  solicitor  of  the  Court, 
has  been  called  upon  to  answer  the  matter  and  charges  contained 
in  certain  affidavits.  The  matter  was  brought  before  the  Coor^ 
at  the  instance  of  the  Incorporated  Law  Institute,  on  the  12th 
November  last  year.  It  was  postponed  in  order  that  the 
Attorney-General  might  have  an  opportunity  of  considering 
whether  upon  the  facts  disclosed  in  the  affidavits  he  would 
institute  criminal  proceedings.  The  Attorney-General  has,  and 
we  must  suppose  properly,  declined  to  do  so,  and  we  have  now 
to  consider  the  case.  Now  I  say  at  once  that  in  my  opinion  the 
Law  Institute  acted  properly  in  bringing  this  matter  before  the 
Court.  As  at  first  brought  before  us,  the  case  presented 
circumstances  that  raised  a  suspicion  that  Mr.  Levy  was  concerned 
with  Messrs.  B.  and  A.  Eurts  in  a  transaction  of  a  discreditable 
character.     (The  learned  Judge  here  referred  to  the  facts  of  the 
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case.)     Whether  we  consider  this  Bum  of  8Z.  Ss.  as,  according  to       188^- 

the  circular,   the   fee  paid  to   the   solicitor  for  preparing  the        in  re 

conveyance,  or  according  to  the  deed   of  conveyance,  as  the  ^^sxparte^ 

consideration   or  price   given   for  the  land,  is  really  of  little        Law 

consequence.      Indeed,   according  to    the  circular,  the  lucky 

winner  gets  the  land  for  nothing,  and  if  he  chose  to  employ  his 

own  solicitor  to  prepare  the  conveyance,  the  Messrs.  Kurts  would 

liave  got  nothing  for  the  land — ^they  would  have  given  it  away. 

This  course,  no  doubt,  they  calculated  would  not  be  adopted- 

But  the  substance  of  the  transaction,  as  it  appears  to  me,  is  this : 

A  small  allotment  of  land  of  38  feet  frontage  by  132  feet  in 

depth  is  given  away  or  sold  for  3Z.  Ss.,  that  is,  taking  10  such 

allotments  to  the  acre,  at  the  rate  of  31Z.  10«.  an  acre,  such  acre 

having  cost  the  Messrs.  Kurts  IZ.     The  profit  thus  to  the  Messrs. 

Knrts  would  in  any  event  be  very  large.     But  what  is  the 

position  of  the  lucky  winner  or  purchaser  who  accepts  the 

proposal,  which  he  is  in  no  way  bound  to  do  f    He  gets  his  small 

allotment  for  SI.  Ss.  free  of  all  cost  of  conveyancing.   According 

to  the  circular,  as  I  have  already  said,  he  gets  his  allotment  for 

nothing,  the  3Z.  3^.  being  the  alleged  cost  of  conveyance.     But 

—still  according  to  the  circular — ^if  he  chose  to  employ  his  own 

solicitor  to  prepare  the  conveyance,  he  was  at  liberty  to  do  so, 

and  then  the  land  would  be  a  gift  or  a  prize  from  the  Messrs. 

Kurts,  and  in  such  case  his  solicitor's  charge  for  preparing  the 

conveyance  would  probably  be  about  32.  3^.,  if  not  more.     But, 

assuming  that  his  own  solicitor  would  charge  at  the  same  rate  as 

Mr.  Levy  did — a  very  unlikely  thing — then  the  case  would  stand 

thus: — Solicitor's  charge^  11.4^.;  stamps,  5«.;  paper,  Ac.,  say, 

U.,  all  which  were  paid  by  the  Messrs.  Kurts.     This  would  make 

together  30«.,  so  that  the  purchaser  would  thus  get  the  land — 

apart  from  the  charge  for  the  conveyance — for  the  sum  of  30«. 

That  is  at  the  rate  of  1^.  a  foot  frontage  by  132  feet  in  depth. 

Now,  when  we  consider  how  common  it  is  for  land  speculators 

and  land  companies  to   buy  a   block  of  land  for  a  small  or 

moderate  price,  and  to  '^  cut  it  up ''  and  sell  it  in  small  allotments, 

and  at  what  enormous  profits  these  small  allotments  are  sold — 

oat  of  all  proportion  to  the  original  price  of  the  blocks — I  am  not 

prepared  to  say  that  when  the  Messrs.  Kurts  got  SI,  3^.,  or  rather  in 
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^^^*  reality  little  more  than  one-half  that  sum,  for  each  of  these  small 
In  re  allotments,  they  got  that  som  for  what  was  really  worthless.  If, 
Ex  paru  i^^^^l^i*  the  circumstances,  I  could  come  to  the  conclusion  that  the 
land  was  really  worthless,  or  that  the  price,  considering  the  size 
of  the  allotment,  was  so  exorbitant,  as  it  is  said  to  be,  I  have  no 
doubt  I  would  agree  with  his  Honour  as  to  the  course  he  thinks 
ought  to  be  taken.  Mr.  Makinson  says  he  heard  that  some  per- 
Bons  went  to  search  for  their  land,  and  could  not  find  it,  as  if  it 
were  not  marked  out.  But  the  land  was  there ;  and  such  persoDS 
had  their  remedy  against  the  Messrs.  Kurts,  but  we  have  had  no 
complaint  from  them.  Besides,  according  to  this  circular,  they 
were  invited  to  take  possession  at  once  before  they  got  their  con- 
veyances. There  is  another  point.  I  see  nothing  wrong  in  Mr. 
Levy,  as  a  solicitor,  making  a  contract  to  do  work  for  a  specific 
sum.  The  matter,  however,  would  still  be  open  to  taxation,  and 
if  the  sum  agreed  upon  were  fair  and  reasonable,  the  contract 
would  be  held  good.  (See  Re  Davidson,  decided  in  February, 
1882.)  Lastly,  Mr.  Levy  seems  to  have  taken  the  real  and  sub- 
stantial view  of  the  matter  when  he  mentioned  £3  3s.  as  the 
consideration  in  the  deed  of  conveyance,  although  such  a  state- 
ment is  not  iu  accordance  with  his  own  contract.  That  was,  aa 
I  have  said,  in  reality  what  the  land  was  given  for.  Mr.  Levy 
denies  all  knowledge  of  the  circular  until  it  was  brought  to  his 
notice  by  the  Law  Institute,  and  I  suppose  we  must  take  his 
statement  on  this  point.  On  the  whole,  while  the  transaction 
was,  as  I  have  said,  a  sale  of  a  small  allotment  of  land,  it  was 
accompanied  by  statements  which  undoubtedly  are  discreditable 
to  those  who  issued  the  circular,  and  I  am  not  able  to  separate 
Mr.  Levy  altogether  from  the  transaction,  as  although  he  may 
not  have  seen  or  authorised  the  circular,  I  cannot  see  how  he 
conld  be  altogether  ignorant  of  the  manner  in  which  the  Messrs. 
Kurts  were  dealing.  I  think,  therefore,  he  is  deserving  the 
severe  censure  of  the  Court,  but  I  doubt  that  the  case  is  one  in 
which  fraud  is  so  clear  as  to  call  for  the  suspension  of  Mr.  Levy 
for  six  months ;  but  I  think  that  in  order  to  mark  the  opinion  of 
the  Court,  Mr.  Levy  ought  to  pay  the  costs. 

Sib  G.  Innes,  J.     I  concur  in  thinking  Mr.  Lewis  Levy's  con- 
duct highly  reprehensible.     He  has  clearly  lent  himself,  sooner 
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or  later,  to  representations  contained  in  this  circular,  which  are        1887. 
a  series  of   untruths ;  and   to  the  law,  which,  notwithstanding        in  re 
some  blemishes  and  defects,  is  in  the  main  the  embodiment  of    "^^IjJjlJJ^ 
truth  and  justice — of  honesty  and  righteous  dealing — lying  lips        ^^^ 
are  an  abomination.     But  that  the  circular  was   calculated  to 
defraud  I  fail  to  see.     I  cannot  conceive  the  frame  of  mind  that 
could  be  deceived  or  taken  in  by  the  lies  in  this  circular,  lies 
gross   as  the   Enrrajong    Mountains,  open,  palpable.      Who, 
receiving  this  circular,  could  be  deceived  into  thinking  he  had 
taken  a  ticket  in  a  lottery  ?  and  who  in  fact  could  be  deceived 
into  thinking  the  proposition  any  other  than  an  offer  embellished, 
or  more  properly  disfigured,  with  several  imaginative  statements, 
of  a  block  of  land  at  Kurrajong  of  38  feet  frontage  by  132  feet 
deep  for  the  sum  of  3Z.  3«.?     The  most  voracious  gobe-rrMyuchea 
could  not  &il  to  see  the  true  quality  of  the  morsel  he  was  invited 
to  swallow,  the  most  gullible  of  dolts  could  not  be  pitied  if  he 
really  were  deceived.     To  such  persons  the  maxim  must  surely 
apply :  Qiii  volunt  dedpi,  decipiantur,  for  the  simple  reason  that 
in  such  a  case  as  this  they  are,  if  deceived  at  all,  deceived  by 
themselves  and  by  no  one  else.     I  am  not  saying  these  things 
in  excuse   of   the  untruths   of  the   Messrs.    Kurts,   or  of  the 
blamable  conduct  of  Mr.  Lewis  Levy.     I  know,  of  course,  that 
no  folly,  however  egregious,  on  the  part  of  one  who  is  defrauded 
is  any  excuse  to  the  defrauder,  as  I  pointed  out  in  the  course  of 
the  argument,  when  Mr.  Heydon  was  urging  the  transparent 
character  of  the  untruths  put  forward  in  the  circular.     Where 
fraud  is  perpetrated  it  is,  doubtless,  aggravated  by  the  fact  that 
its  victim  is  a  person  of  weak  intellect.     But,  with  Mr.  Justice 
Fauceti  and   with  that  experienced  criminal  lawyer,   the  late 
Attomey-Greneral,  I  fail  to  see  any  attempt  or   conspiracy   to 
defraud,  and,  in  my  opinion,  no  one  has  been  defrauded.     In  my 
opinion  it  is  an  entire  misnomer  to  speak  of  the  1529  purchasers 
as  "  dupes.^'     If  they  have  bought  for  three  guineas  what  may 
not  be  worth  three  pence,  they  have  themselves,  and  only  them- 
selves, to  thank  for  it.     The  whole  thing,  so  far  as  the  vendors 
are  concerned,  was  purely  voluntary — entirely  optional.     They 
were  at  liberty  to  buy  or  not  as  they  pleased,  and  if  they  wished 
to  buy  they   were   at  liberty   to   employ  their   own   solicitor. 
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^^^-  What  Court  in  the  world  would  set  aside  any  one  of  these 
In  r§  conveyances  on  the  ground  that  the  vendee  by  fraud  had  been 
Et  parte  i^cluced  to  enter  into  the  contract  f  Let  us  suppose  that  such  a 
^^  suit  was  instituted.  Of  what  "  deception  "—of  what  *'  fraud  "— 
would  the  so-called  ^^  dupe "  complain  f  This :  that  he  had 
paid  his  three  guineas  on  the  faith  of  a  representation — not  that 
the  land  had  any  special  value  which  it  turned  out  not  to  possess 
— ^not  that  the  land  was  the  vendor's,  whereas  it  turned  out  not 
to  be  his — ^not  that  the  price  was  only  three  guineas^  whereas  it 
turned  out  to  be  more.  Nothing  of  this  sort,  or  of  any  other 
imaginable  injury  to  the  purchaser;  but,  forsooth,  a  repre- 
sentation that  Mr.  Lewis  Levy,  the  solicitor  for  the  vendors,  was 
to  get  the  whole  three  guineas,  whereas  the  fact  had  turned  out 
to  be  that  Mr.  Lewis  Levy  (poor  fellow  !)  only  got  IZ.  4«.,  and 
the  vendors  got,  or  ''pocketed,"  11.  19*. !  Were  it  not  for  the 
great  respect  due  to  the  opinion  of  his  Honour  the  Chief  Justice 
I  should  say  the  thing  is  preposterous.  As  to  the  profit  made 
by  the  Messrs.  Kurts,  I  attach  no  weight  to  that.  A  man  may 
buy  land  to-day  for  lOOL  which  a  week  or  a  month  hence  he  may 
sell  for  20,000Z.,  if  he  is  fortunate  enough,  and  no  blame  is 
attributable  to  him.  If  by  a  trick  or  fraudulent  device  a  person 
is  misled  into  buying,  it  is  of  course  a  different  matter.  We  are 
told  that  some  1500  persons  have  bought.  It  is  surely  a  signi- 
ficant fact  that  not  one  of  all  these  purchasers  comes  forward  to 
complain.  The  amount  is  small,  no  doubt,  and  therefore  we 
could  well  understand  their  not  venturing  upon  an  equity  suit  to 
set  aside  the  sale ;  but  surely  one  of  them  might  have  been 
found  to  swear  in  support  of  this  application,  and  at  no  cost 
whatever  to  himself,  an  affidavit  that  he  was  deceived.  But,  as 
I  have  already  said,  no  one  of  these  purchasers  could  truly  say 
that  he  had  been  deceived  by  the  statements  in  the  circular. 
The  purchasers  knew  perfectly  well  that  they  had  taken  no 
ticket  in  a  lottery  of  Kurts'  land,  and  that  the  cost  to  them  for 
the  allotment  of  land  offered  would  be  three  pounds  and  three 
shillings.  They  have  got  the  allotment  of  land  that  they  bought, 
they  have  paid  only  that  which  they  were  told  they  would  have 
to  pay,  and  in  my  view  it  is  simply  absurd  to  say  that  they  have 
a  right  to   complain  that  by  an  arrangement  contrary  to  that 
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stated  in  the  circular  Mr.  hevj  did  not  get  the  whole  of  the        1^7. 

price.     Becogniaing  to  the  full  that  it  is  the  duty  of  the  Court        in  re 

to  check  misconduct  on  the  part  of  its  oflScers — ^and  perhj^ps  ^jggt^^ 

hgreeins  that  for  Mr.  Levy's  misconduct,  even  in  the  view  which  ,    ^^ 

°  "^  Inbtitutb. 


I  take  of  it^  suspension  for  six  months  might  not  be  too  severe 
a  punishment — I  yet  cannot  agree  with  his  Honour  the  Chief 
Justice  in  his  view  of  the  character  of  Mr.  Levy's  misconduct. 
As  the  suspension  for  six  months  would  be  for  Mr.  Levy's 
being  party  to  a  fraudulent  conspiracy,  of  which  I  do  not  think 
liim  guilty,  I  cannot  concur  in  so  punishing  him  ;  but  I  rather 
concur  with  his  Honour  Mr.  Justice  Faticett.  I  think  Mr.  Lewis 
herj  should  understand  that  by  the  unanimous  judgment  of 
the  Court  he  is  severely  censured  for  grave  misconduct,  and  to 
farther  mark  our  sense  of  that  misconduct,  he  should  pay  all 
the  costs  of  these  proceedings. 

Ordered:  that  Mr.  Lewis  Levy 
he  severely  censured  and  pay 
ths  costs  of  the  proceedings. 


InntB  J. 


In  re  MICHAEL  KERRIGAN,  Gbktlemam,  omb,  &c.,  Exparte  GRALTON.     Maff  13  4*  16. 

Attorney  and  tolicitor — Misconduct  —  Inquiry  postponed  for  dvil  action  to  be        ^^^ 
brought— Refusal  to  deliver  up  deeds— Dishonesty  Struck  off  roll, 

K.,  a  lolicitor,  being  ordered  to  answer  affidavits  charg^ing  him  with  refoiing     J^^  ^^' 
to  delifer  up  to  a  client  a  certain  mortgage  deed,  swore  that  no  such  deed  was  i^^ 

erer  prepared  by  him.  The  Court  ordered  the  matter  to  stand  over  until  this  Innes  J. 
and  other  questions  of  fact  in  dispute  should  be  settled  in  an  action  at  law  at 
the  Kuit  of  the  client.  In  the  meantime  an  instrument  of  mortgage  signed  by 
K.'s  client,  and  bj  K.  as  attesting  witness,  having  been  produced  in  certain 
Police  Court  proceedings,  was  sent  to  the  Prothonotary,  and  laid  before  the 
Court.  K.,  being  called  upon  for  an  explanation,  merely  stated  through  his 
counsel  that,  owing  to  his  business  having  fallen  into  neglect  through  domestic 
bereavement,  he  had  forgotten  all  about  it. 

Held,  that  K.  must  be  struck  off  the  roll.    Order  accordingly. 

On  April  1st,  Field  appeared  in  support  of  a  sammons  in 
Chambers,  calling  upon  Michael  Kerrigan,  a  solicitor  of  the 
Supreme  Court,  to  show  cause  why  he  should  not  deliver  up 
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1887.       certain  deeds^  the  property  of  Oomelias  Gralton^  and  deliver  a 

In  re       statement  of  accounts. 

Ex^rte         ^^®  affidavit  of  Cornelius  Grralton^  sworn  in  December,  1886, 

Gbalton.    alated  that  in  1884  he  instructed  Kerrigan  to  invest  2001.  for 

him  ;  that  Kerrigan  informed  him  that  he  had  lent  the  said  200J. 

to  one  Robert  Masterton,  the  repayment  of  which  had  been 

secured  by  a  mortgage  of   two  allotments  of   land  and  two 

cottages  situated  at  West  Kempsey,  at  12  per  cent,  interest; 

I  that  in  August,  1884,  Kerrigan  informed  him  that  he  had  been 

'  paid  3002.  which  he  (Gralton)  had  lent  to  one  Hanrahan  some 

time  previously ;  and  that,  under  Qralton's  instructions,  Kerrigan 

I  had  lent  1502.  to  one  O'Neill,  on  mortgage  of  a  store  (house  and 

lands)  near  Kempsey ;  and  the  balance  of  1502.  to  one  McNally, 

on  mortgage  of  a  free  selection  on  Nambuccra  River,  the  interest 

on  both  these  loans  being  at  the  rate  of    11   per  cent;  thaji 

Kerrigan  had  regularly  paid  Gralton  the  interest  up  to  November, 

1885;  that  since  that  time  Gralton  had  received   no  interest; 

and  that  Kerrigan  had  refused  to  deliver  up  the  mortgage  deeds 

to  him. 

Kerrigan,  in  an  affidavit  sworn  on  the  15th  March,  1887, 
admitted  that  he  had  received  2002.  from  Gralton,  as  stated,  and 
paid  it  to  Masterton  in  Gralton's  presence,  ''  such  amount  to 
bear  interest  at  the  rate  of  12  per  cent."  The  affidavit  continued : 
^'  At  the  time  of  tendering  the  said  amount,  I  informed  G-ralton 
that  he  had  no  security,  but  he  insisted  upon  my  giving  the 
amount."  He  denied  that  he  had  ever  received  3002.  from 
Hanrahan  on  Gralton's  account  ;  or  that  he  ever  lent  any  money 
of  Gralton's  to  O'Neill  or  McNally.  He  also  denied  that  he 
paid  che  interest  on  these  loans,  or  that  Gralton  ever  asked  him 
for  mortgage  deeds. 

An  affidavit  of  Robert  Masterton  was  also  read  on  behalf  of 
Kerrigan,  stating  that  the  2002.  had  been  advanced  to  him  by 
Kerrigan  in  Gralton's  presence  and  with  his  consent,  &c.,  and 
that  he,  and  not  Kerrigan,  had  always  paid  Gralton  the  interest. 
[There  was  no  mention  in  the  affidavit  of  any  mortgage  having 
been  given,  or  that  the  money  had  been  lent  without  security.] 

In  reply  an  affidavit  of  0.  Gralton,  sworn  on  the  30th  March, 
J  887,  was  read.    He  denied  that  he  was  present  when  the  money 
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was  advanced  to  Masterton.     So  far  from  having  insisted  on        1887. 

lending  the  money  without  security,  he  had  in  his  possession  a        in  re 

memorandum  in  Kemgan^s  handwriting  to  the  following  effect :      Ex^arie 

1884,  March  28th.  Paid  to  Masterton  200^.  A  mortgage  of  this  date  has 
been  giTen  by  B.  BCasterton  to  C.  Gralton  to  secure  above  amount.  All  docu- 
ments are  in  my  possession.  (Signed)  M.K. 

As  to  the  loan  to  Hanrahan,  he  gave  Kerrigan  a  cheque  for 
300/.  on  the  15th  March,  1883,  for  that  purpose.  Some  time 
afterwards,  being  informed  by  Hanrahan  that  he  had  never 
received  the  money,  Grralton  asked  Kerrigan  if  this  was  so; 
Kerrigan  replied  that  Hanrahan  had  received  the  money,  but  he 
did  not  wish  it  publicly  known.  A  few  days  afterwards  Gralton 
was  informed  by  Kerrigan  that  Hanrahan  had  repaid  the 
amount;  whereupon  he  consented  to  Kerrigan  advancing  the 
money  to  O'Neill  and  McNally,  which  was  done  as  stated  in  his 
former  affidavit.  Subsequently  he  received  from  Kerrigan  the 
following  memorandum  : — 

McNally  and  Gralton. — Aniount  paid  on  account  of  Mr.  Gralton  to  Hugh 
MbNally,  160^.    O'Nem  and  Gralton.—On  account  of  O'Neill,  at  security,  150;. 

As  to  payment  of  interest,  he  had  the  following  memorandum 

by  Kerrigan : — 

Mr.  C.  Gralton,  in  account  with  Mr.  Kerrigan : 

Sept.  2, 1885. — To  interest  on  money  advanced 

April  7, 1886.— Paid  Mr.  Gralton         

»        »»        »>  •••         ••• 

Paid  Mercantile  Company      

Cheque  herewith         

Total       

Gralton  was  also  examined.  He  produced  a  pocket  book  of 
his  own,  containing  the  foregoing  entries,  which  were  made  in 
his  presence  by  Kerrigan;  and  on  another  occasion  when  he 
brought  his  will  to  Kerrigan,  who  was  his  executor,  the  latter 
said  on  receiving  it,  "  I  will  put  it  with  the  other  papers  belonging 
to  you." 

The  Judge  in  Chambers  (Sir  G.  Innes,  J.)  granted  the  appli- 
cation with  costs,  and  being  of  opinion  that  the  affidavits  dis- 
closed gross  misconduct  on  the  part  of  Kerrigan,  brought  the 
matter  before  the  Pull  Court,  and  the  Prothonotary  was  directed 
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1887.       to  apprise  Mr.  Kerrigan  that  on  the  first  day  of  next  term  he 

In  re       would  be  required  to  famish  such  explanation  as  he  coold. 
Kbrbioan 
Bx  parte        In  the  following  term,  on  the  ISth  Maj, 

Fidd  appeared  for  Gralton. 


Obalton. 
JTay  18. 


Salomons,  Q.C.,  and  Balstonf  for  Kerrigan.  Another  affidavit, 
filed  by  Kerrigan  on  the  11th  May,  was  read.  It  contained  an 
explanation  of  the  various  memoranda — ^saying  that  they  were 
written  there  by  arrangement  with  Gralton^  so  that  he  might 
have  something  to  show  his  wife  what  had  become  of  the  money 
^-repeated  the  statement  that  the  money  had  been  advanced  to 
Masterton  without  any  security,  against  his  (Kerrigan's)  adrice ; 
and  denied  generally  the  truth  of  Gralton's  statements.  Amongst 
other  things,  Kerrigan  stated  that  on  the  25th  April,  in  company 
with  Mr.  E.  H.  Becke,  J.P.,  he  had  seen  Hanrahan,  who  denied 
ever  having  received  any  advance  from  Gralton^  but  refused  to 
make  an  affidavit. 

[An  affidavit  by  Mr.  Becke,  stating  what  took  place  at  the 
interview  of  the  25th  April,  was  tendered  on  behalf  of  Kerrigan, 
and  objected  to  ;  but  eventually  allowed  to  be  read  for  what  it 
was  worth.  The  affidavits  filed  in  the  former  proceedingSj  and 
the  Judge's  notes  of  Gralton's  evidence  taken  in  Chambers,  were 
also  read.] 

Bahmona,  Q.G.  If  the  affidavits  shew  that  an  indictable 
offence  has  been  committed  the  Court  must  postpone  their 
decision  until  criminal  proceedings  have  been  instituted.  If 
Gralton's  statements  are  true,  then  there  are  charges  of  perjory 
and  of  embezzlement  against  Kerrigan.  Besides,  Kerrigan 
wishes  to  prosecute  Gralton  for  perjury.  The  Court  will 
therefore  let  the  matter  stand  over  till  it  is  known  whether 
criminal  proceedings  will  be  instituted.  This  course  was  fol- 
lowed in  Levy^a  Oase  (1).  In  the  course  of  the  argument,  which 
was  concluded  on  May  16th,  the  following  cases  were  also  cited : 

^8hort  V.  Pratt  (2),  In  re  Knight  and  Hall  (3),  In  re (4), 

Bobertson  v.  Mills  (5),  In  re (6),  In  re  A3.  fOlerkJ  (7).] 

(1)  ante  p.  847.  (6)  1  Dowl.  N.S.  772 

(2)  1  Bing.  102  (6)  6  B.  &  Ad.  1068 

(3)  1  Bing.  142  (7)  L.B.  11  PK>b.  Dir.  66 

(4)  8  Ne7.  ft  P.  889 
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The  Ohibp  Justicb  (after  consultation  with  the  other  members        ^^^' 
of  the  Court)  :  We  by  no  means  yield  our  jurisdiction  ;  but  we        In  re 
will  postpone  our  decision  in  this  case  in  order  that  Gralton  may     jp,  p^rie 
sue  Kerrigan  for  800i.,  the  difference  between  the  500Z.  which  he    C^BALTON. 
alleges  Kerrigan  received  from  him,  and  the  200Z.  which  Kerrigan 
admits  having  received.     We,  therefore,  postpone  the  case  till 
the  first  motion  day  of  next  term. 

[The  Court  also  intimated  that  if  by  any  possibility  Kerrigan 
should  seek  to  defeat  the  action  by  shewing  that  he  had  lent  the 
money  to  O^Neill  or  McNally,  he  should  be  estopped  by  his  affi- 
davits from  doing  so.] 

Accordingly,  on  July  26th,  jui^  86. 

Field  informed  the  Court  that  an  action  had  been  commenced 
by  Gralton  against  Kerrigan. 

The  matter  then  stood  over  till  August  5,  before  which  day 
Kerrigan  was  ordered  to  file  an  affidavit  in  answer  to  other 
charges  brought  against  him  by  a  person  named  Keary. 

On  Angust  5th,  August  6. 

The  Chibv  Justice  stated  that  an  instrument  of  mortgage  from 
Masterton  to  Gralton,  which  purported  to  be  given  to  secure  the 
repayment  to  Gralton  of  200Z  lent  to  Masterton,  had  been 
laid  before  the  Court  by  the  Prothonotary,  to  whom  it  had  been 
sent  by  the  police  authorities  at  Kempsey. 

Gralton  was  then  sworn  and  examined  by  the  Court.  He 
identified  his  signature  to  the  instrument,  and  that  of  Kerrigan 
as  attesting  witness.  It  had  been  brought  to  him  by  one 
McKinnon,  a  clerk  of  Kerrigan's,  who  offered  to  give  it  up  for 
lOOZ.  After  consulting  the  police,  he  obtained  possession  of  it 
on  paying  the  money  by  a  cheque  which  he  afterwards  caused 
to  be  dishonoured. 

Field  appeared  for  Gralton,  who  had  filed  another  affidavit 
setting  out  the  above  facts ;  other  affidavits  had  been  filed  on 
his  behalf,  the  material  parts  of  which  are  set  out  in  the  judg- 
ment of  the  Chief  Justice. 
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^^^'  Ralston,  for  Kerrigan^  stated  that  his  client  did  not  wish  to 

In  re  give  any  evidenoe.     The  only  explanation  he  had  to  offer  was 

Ek  parte  ^^^  Keirigan^s  business  had  fallen  into  neglect  through  domestic 

Gbalton.  bereavement,  and  that  he  had  forgotten  all  about  the  transaction. 

The  Chibv  Justice  (after  stating  the  facts  set  out  in  the  affi- 
davits) :  When  this  matter  first  came  before  the  Court,  we  thought 
the  proper  course  was  to  allow  Gralton  to  bring  an  action  agamst 
Kerrigan,  and  thus  test  the  matter  before  a  jury,  and  adjourned 
the  case  accordingly.  In  the  meantime,  information  was  given 
to  the  Court  that  in  certain  Police  Court  proceedings  at  Kempsey 
the  instrument  of  mortgage  in  question  was  produced,  though 
how  it  was  produced  has  not  been  elicited  to-day.  It  appears 
that  one  McKinnon,  a  clerk  of  Kerrigan's,  went  to  Gralton's 
house  with  the  mortgage  instrument,  and  offered  it  to  Gralton 
for  lOOZ.  Gralton,  acting  on  certain  advice,  paid  the  money,  and 
the  instrument  is  now  before  us.  This  instrument,  which  is  an 
ordinary  form  under  the  Real  Property  Act,  was  signed  by  Gralton, 
whose  signature  was  witnessed  by  Kerrigan.  The  instrument 
also  purports  to  be  signed  by  Robert  Masterton,  as  mortgagor ; 
and  though  it  is  not  proved  to  have  been  signed  by  Masterton, 
the  resemblance  between  what  purports  to  be  his  signature  on  the 
instrument  and  his  handwriting  on  his  affidavit  shows  that  it  pro- 
bably was.  The  document  purports  to  be  a  mortgage  security 
for  200Z.  It  has  no  folio  or  volume  marked  upon  it  by  which  it 
could  be  found  in  the  Registrar-GeneraVs  Office,  and  it  may  be 
that  in  a  Court  of  law  it  would  be  of  very  little  value,  but  in  a 
Court  of  Equity  Masterton  coald  be  compelled  to  complete  this 
mortgage  by  a  proper  instrument.  However,  there  is  the  document, 
and,  therefore,  when  the  matter  was  before  Mr.  Justice  Innes  in 
Chambers^  Kerrigan  had  in  his  hands  a  document  to  which  his 
client  was  entitled — a  complete  document,  or  one  to  be  used  for 
the  purpose  of  completing  a  mortgage  to  Gralton.  Gralton  was 
entitled  to  have  possession  of  this  document.  It  is  impossible  for 
the  Court  to  suppose  that  when  Kerrigan,  who  was  bound  by  every 
interest  of  his  client  to  know  of  the  existence  of  that  document, 
and  exactly  what  it  was,  made  the  affidavit  which  he  has  made  in 
this  case,  he  did  not  perfectly  well  know  that  this  document  was 
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then  in  his  possession.  That  affidavit  was  made  at  Kempsey,  i^^^. 
where  Kerrigan  carried  on  business^  and  where  this  document  in  re 
also  was  deposited.  An  affidavit  has  also  been  obtained  from  ExVarU 
Masterton,  and  that  affidavit  seems  to  have  been  prepared  with  Gralton. 
scmpulous  care  so  as  to  prevent  any  criminal  proceedings  being  The  C.J. 
taken  against  him  (Masterton).  Of  course  if  it  had  been  an  echo 
of  Kerrigan's  affidavit^  Kerrigan  saying  that  he  obtained  no 
security  from  Masterton^  very  possibly  proceedings  might  have 
been  taken  against  Masterton  in  another  jurisdiction  for  making 
a  sworn  statement  that  he  gave  no  security^  but  from  first  to  last 
he  has  with  scrupulous  care  avoided  stating  anything  about  the 
mortgage  security.  He  simply  states  that  he  got  the  money  from 
Kerrigan  at  the  request  of  Gralton.  Now  the  evidence  does  not 
stop  there.  It  appears  from  the  affidavits  filed  to-day^  and  the 
statement  of  Gralton^  that  he  signed  the  mortgage  in  Kerrigan's 
office^  and  that  Kerrigan  told  him  that  it  was  a  mortgage  from 
Masterton  to  secure  the  sum  of  200Z.,  with  interest  at  12  per  cent, 
per  annum.  Mr.  Dangar  has  also  made  an  affidavit  to  the  effect 
that  Masterton,  being  reported  to  be  in  pecuniary  difficulties, 
went  to  Gralton  about  it.  In  October,  1885,  he  also  went  to 
Kerrigan's  office,  when  Gralton,  in  Dangar's  presence,  asked 
Kerrigan  how  he  stood  with  respect  to  Masterton,  and  Kerrigan 
told  him  he  need  not  trouble  himself  about  his  security,  as  he 
had  security  enough  in  the  cottages,  and  was  perfectly  safe.  So 
that  in  October,  1885,  Kerrigan  perfectly  well  recollected  the 
transaction  in  regard  to  the  mortgage  of  1884,  and  now  we  are 
asked  to  believe  that  when  he  made  his  affidavit  in  March,  1887, 
he  had  entirely  forgotten  it.  Well,  unfortunately  we  cannot 
accept  that  explanation.  Here  is  a  case  where  a  client  was 
entitled  to  and  asked  for  his  securities,  which  were  in  the  hands 
of  his  solicitor,  and  the  client  was  prepared  to  pay  whatever 
might  be  due  to  him.  The  solicitor  refused  to  give  them  up,  and 
an  application  was  made  to  the  Court  in  the  ordinary  form  to  com- 
pel him  to  do  so.  The  solicitor  then  comes  forward  and  swears 
that  there  is  no  such  security,  and  it  turns  out  now  that 
there  is,  and  that  at  the  very  time  he  denied  its  existence  it 
was  in  his  own  possession.  It  appears  to  me,  under  these 
circamstances,  that  tha  Cgurt  \\^  but  one  ^duty  to  discharge.     I 
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1887.  regret^  and  there  is  no  Judge  but  must  regret^  having  to  panisli 
In  re  au  officer  of  the  Courts  but  it  is  a  duty  imposed  upon  the  Court 
Sx^arfe  ^^^  ^^^  protection  of  the  public  against  such  persons  as  Mr. 
Gbalton.  Kerrigan  to  visit  them  with  punishment  when  found  to  be  guilty 
The  C.J.  of  1^  breach  of  trust  reposed  in  them  by  a  client,  and  a  breach 
of  duty  as  officers  of  the  Court.  In  my  opinion  there  is  but  one 
course  to  pursue  in  this  case,  and  that  is  to  strike  Mr.  Kerrigan's 
name  off  the  roll  of  the  Court.  I  would  be  glad  if  I  could 
take  a  more  lenient  view,  and  that  the  Court  could  hold  out 
any  hope,  as  was  the  case  in  another  similar  matter  before 
the  Court  recently  (8),  that  we  might,  after  a  certain  interval, 
reinstate  Mr.  Kerrigan's  name  upon  the  roll.  I  would  be  glad 
if  it  was  a  case  in  which  we  could  direct  suspension  only; 
but  I  feel,  on  the  evidence  before  me,  that  Mr.  Kerrigan 
is  a  person  whose  name  ought  not  to  be  on  the  roll  of  the  Court, 
and  that  he  ought  not  to  be  put  before  the  public  as  a  person  in 
whose  honesty  they  could  safely  trust.  Mr.  Kerrigan  has  had 
every  opportunity  of  explaining  his  conduct,  but  he  has  filed  no 
further  affidavits,  and  does  not  go  into  the  witness-box  to-day 
to  offer  any  explanation.  Under  these  circumstances  we  liave 
only  one  duty  to  perform,  and  that  is  to  strike  his  name  off  the 
roll  of  the  Court. 

Fauobtt,  J.  I  am  of  the  same  opinion.  I  do  not  wish  to 
weaken  what  his  Honour  has  said,  but  I  must  say  that  I  do  not 
think  that  Mr.  Kerrigan  should  go  forth  to  the  world  as  a  person 
entrusted  by  this  Court  with  the  responsibilities  attaching  to  one 
of  its  officers. 

Sib  G.  Iknes,  J.  I  deeply  regret  to  say  that  I  am  constrained 
to  agree  in  the  observations  that  have  &llen  from  his  Honour 
the  Chief  Justice. 

The  Chief  Justice.     Let  Mr.  Kerrigan's  name  be  struck  oS 

the  roll. 

Ordered :     That    the    name  of 

Michael  Kerrigan  be  etrudc  of 

the  roll  of  solicitors  of  New 

South  Wales. 

(8)  In  re  Walkm;  ante  p.  171. 
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WILSON  V.  LOMAX.  ^^  24. 

C&nirael — Measure  of  dcvmagM — 8ale  of  utaHon— Conditional  pwrclwtz  wader 
mortgage  to  defendant  {vendor)  included  in  sale^  &ui  forfeited— Breach  of  agree^ 
ment  to  hand  over  eertifieatee  of  conformity — PoBseesory  title.  The  C.J. 

The  defendant  sold  to  the  plaintiffs  a  station,  including  certain  conditional  ^^^ 

pnrcliaies,  the  certiflcates  of  conformity  in  respect  of  which  were  to  be  handed  Innee  J. 
orer  to  the  plaintiffs  at  completion  or  at  the  end  of  12  months.  It  tamed  out 
that  one  of  these  conditional  purchases  wae  forfeited,  and  that  therefore  the 
defendant  could  not  hand  over  the  certificate.  It  also  appeared  that  the  lands 
were  nnder  mortgage  to  the  defendant.  The  defendant  did  not  plead ;  judgment 
was  signed ;  and  the  case  now  came  on  for  assessment  of  damages. 

Held,  that  the  proper  measure  of  damages  was  the  freehold  value  of  the 
land  less  the  amount  per  acre  which  the  plaintiffs  would  have  had  to  pajr  to 
convert  their  title  into  a  freehold. 

Held,  also,  that  the  plaintiffs  got  no  possessory  title  in  the  true  sense  of  the 
word.  A  possessory  title  means  a  good  holding  title ;  but  the  plaintiffs  were 
liable  to  be  turned  out  at  any  moment  by  the  Crown  or  by  a  selector. 

Held,  further,  that  the  Judge  was  right  in  not  leaving  to  the  jury  the  con. 
sidexation  of  the  question  that  the  lands  were  under  mortgage  to  the  defendant* 
and  that  the  plaintiffs  were  not  entitled  to  a  transfer  until  the  end  of  three 
years  from  January,  1886. 

Motion  for  rule  nisi. 

This  li^as  an  action  in  which  judgment  was  signed  in  default 
of  a  plea^  and  the  case  was  set  down  for  assessment  of  damages^ 
and  tried  at  Darlingharsfc  before  Stephen,  3.,  and  a  jury  of  four^ 
N.S.W.B.,  Vol.  Vni.,  Law.  2  B 
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^^^-       on  the  22nd  August  last.     The  plaintiffs  had  declared  upon  a 
WiLsox     contract  for  the  sale  of  a  station,  consisting  of  stock  and  lands^ 
LoMAx.      ^^^  latter  including  some  conditional  purchases,  which  they  had 
purchased  from  the  defendant.     It  was  part  of  the  agreement, 
with  reference  to  these  selections,  that  certificates  of  conformity 
with  respect  to  them  had  been,  or  would  be,  obtained  within  a 
period  of  12  mouths  ;  and  it  was  admitted  that  there  had  been  a 
breach  of  the  contract  with  respect  to  one  selection  of  230  acres, 
the  defendant  having  failed  to  get  the  certificate  of  conformity,  as 
the  selection  had  been  absolutely  forfeited.     The  jury  assessed 
the  damages  at  540Z.  lOs,,  and  a  memorandum  was  filed  to  set 
this  verdict  aside  on  the  following,  among  other,  grounds: — 
1.  That  his  Honour  directed  the  jury  that  the  only  measure  of 
damage  was  the  value  of  the  land  as  freehold  at  the  date  of  the 
breach,  less  ISs,  an  acre  payable  by  the  plaintiffs  to  the  Grovem- 
ment  to  make  the  conditional  purchase  freehold,  and  that,  in 
assessing  the  damages,  they  were  to  leave  all  other  considerations 
out  of  the  question  ;  2.  That  his  Honour  ruled  that  the  improve- 
ments were  not  such  as  would  protect  the  land   from  being 
selected  again ;  3.  That  his  Honour  did  not  leave  to  the  jury  the 
consideration  of  the  question  that  the  lands  were  under  mortgage 
to  the  defendant,  and  that  the  plaintiffs  were  not  entitled  to  a 
transfer  of  the  said  lands  from  the  defendant  until  the  payment 
of  the  last  of  the  promissory  notes,  which  would  be  due  at  the 
expiration   of  three  years  from   January,    1886;   4.   That   his 
Honour   should  have  directed   the  jury  that  the   measure  of 
damage  was  the  difference  to  the  plaintiffs  between  what  they 
had  bought  and  what  they  had  got,  having  regard  to  the  fact 
that  they  had  defendant's  possessory  title,  which  the  defendant 
could  not  get  back  again,  and  that  they  had  the  use  of  the  lands 
and  improvements  until  dispossessed  by  the  Crown  or  purchasers 
therefrom,  having  regard  also  to  the  probabilities  of  the  plaintiffs 
being  disturbed  in  their  occupation  by  the  Crown,  or  purchasers 
from  the  Crown,  and  the  terms  on  which  the  plaintiffs  themselves 
might  make  a  title  to  the  lands. 

0^ Connor,  for  the  defendant,  in  support  of  the  rule,  confined 
his  arguments  to  the  3rd  and  4th  grounds, 
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The  Chief  Justice.  In  this  case  the  defendant  sold  some  ^^^' 
station  property,  including  certain  free  selections,  to  the  plaintiffs,  Wilson 
and  it  was  among  other  things  agreed  that  the  defendant  should  lomax. 
hand  over  to  the  plaintiffs  the  certificates  of  conformity  in  respect 
of  these  conditional  purchases,  either  at  completion  or  at  the  end 
of  twelve  months.  It  turned  out  that  one  of  these  conditional 
parchases  was  forfeited,  and  the  defendant  was  unable  to  hand 
over  the  certificate.  The  *  plaintiffs  declared  for  a  breach  of  the 
contract  to  furnish  these  certificates,  and  alleged  that  the  land 
thereby  became  less  valuable,  and  Ihey  were  unable  to  give  a 
good  title.  The  defendant  did  not  plead ;  judgement  was 
signed ;  and  the  case  came  on  for  assessment  of  damages.  The 
jniy  found  for  the  plaintiffs  for  540Z.  10«.,  being  at  the 
rate  of  SI.  per  acre,  less  IBs.  per  acre,  which  the  plaintiffs 
would  have  had  to  pay  if  the  certificates  had  been  handed  over, 
to  convert  their  title  into  a  freehold.  I  think  his  Honour  was 
right  in  refusing  to  direct  the  jury  as  he  was  requested  by  the 
defendant. 

It  appears  to  me  that  the  plaintiffs  were  entitled  to  the  full  free- 
hold value  of  the  land,  less  the  ISs.  per  acre.  They  got  from  the 
defendant  no  possessory  title  in  the  true  sense  of  the  word.  Posses- 
sory title  means  a  good  holding  title ;  but  the  plaintiffs  were  liable 
to  be  turned  out  at  any  moment  by  the  Crown  or  by  a  selector.  I 
ihink,  therefore,  his  Honour  was  right  in  holding  that  the  true 
measure  of  damages  was  the  freehold  value  of  the  land. 

Another  point  is  taken,  that  his  Honour  ought  to  have  left  to 
the  consideration  of  the  jury  the  question  that  the  lands  were 
under  mortgage  to  the  defendant,  and  that  the  plaintiffs  were 
not  entitled  to  a  transfer  until  the  expiration  of  three  years  from 
January,  1886.  There,  again,  I  think  his  Honour  was  right. 
There  is  no  principle  on  which  a  jury  could  estimate  damages  of 
that  kind.  How  can  they  measure  the  probability  of  the  money 
being  paid  ?  I  am  of  opinion,  therefore,  there  should  be  no  rule 
in  this  case. 

Padcbtt,  J.  As  to  the  possessory  right,  I  cannot  see  what 
value  the  jury  could  have  put  upon  it.     There  was  nothing  for  a 
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Wilson 

V. 
liOXAX. 

Faucett  J. 


jury  to  measure.     As  to  the  other,  it  seems  a  still  more  flimsy 
ground.    We  have  to  be  told  to  calculate  the  doctrine  of  chances. 

Sib  G.  Ikkes,  J.  I  am  entirely  of  the  same  opinion.  The 
only  thing  the  jury  could  take  as  a  guide  would  be  the  freehold 
value  of  the  land.  As  to  the  other  point,  the  plaintifEs  had  a 
right  of  action  for  breach  of  contract. 

Rule  refused. 

Attorney  for  defendant :  /.  McLaughlin. 


Oct.  25. 


The  C.J. 
Faucett  J. 

and 
Innee,  J. 


BADGEBY  v.  MURPHY. 

Dutrict  Court  appeal— Appeal  hf  motion  under  44  Vie.  No,  80,  see.  l^Noie  mul 
he  taken  2y  Judge— Mequeet  of  party. 

At  the  trial  of  aa  action  in  the  District  Court,  a  point  of  law  was  raised  and 
argued,  and  the  Judge  gave  his  ruling  upon  it ;  but  he  was  not  asked  to  make 
a  note  of  the  point,  nor  did  he  in  fact  make  any  note  of  the  point. 

SM,  on  i^ppeal  by  way  of  motion,  under  44  Vic.  No.  80,  sec.  1,  that  a  rule 
obtained  on  affidavit  must,  in  the  absence  of  any  note  by  the  Judge,  be  dis- 
charged. But,  where  a  Judge  does  take  a  sufficient  note,  the  mere  fact  that  he 
was  not  requested  to  do  so  is  immaterial. 

Held,  further,  that  a  party  who  has  not  complied  with  the  statute  so  as  to 
enable  him  to  appeal  by  way  of  motion,  may  still  appeal  by  way  of  special  case, 
the  proTisions  as  to  which  have  not  been  repealed. 

District  Court  appeal. 

Sly,  for  the  respondent^  took  the  preliminary  objection  that  no 
note  of  any  question  of  law,  &c.,  had  been  made  by  the  Judge 
at  the  hearing ;  and  that  it  was  not  stated  on  affidavit  that  the 
Jndge  was  requested  to  make  a  note;  therefore  the  appellant 
had  no  right  of  appeal  by  motion  under  44  Yic.  No.  30,  s.  i  (1) : 


(1)  44  Vic.  No.  30,  s.  1,  which  f^vea 
a  right  of  appeal  by  motion  to  the 
Supreme  Court  instead  of  by  special 
case,  continues  : — "  And  at  the  trial  or 
hearing  of  any  such  cause  suit  or  pro- 
ceeding the  Judge  at  the  request  of 
either  party  shall  make  a  note  of  any 
question  of  law  raised  at  such  trial  or 
hearing  and  of  the  facts  in  evidence  in 
relation  thereto  and  of  his  decision 


ther(K>n  and  of  his  final  decision  of  the 
cause  suit  or  proceeding  and  he  shall 
at  the  expense  of  either  party  requir- 
ing the  same  for  the  purpose  of  aj^ieal 
furnish  a  copy  of  such  note  or  aUow  a 
copy  to  be  taken  of  the  same  which 
copy  shall  be  used  and  receiTed  on 
such  motion  and  at  the  hearinf^  of 
such  appeal  and  the  costs  thereof  shall 
be  in  the  discretion  of  the  Court/' 


VOL.  Vm.J  CASES  AT  LAW.  877 

Bmiev.  Clancy  (2),  Airey  v.  MacMahon  (3).     lu  Rhodes  v.  The        J^^- 
Liverpool  Commercial  Investment  Company  (4),  where  a  County    Badobbt 
Conrt  Jadge  actually  took  a  note  of  the  evidence,  but  was  not    mfbpht. 
required  to  make  a  note  of  any  question  of  law  raised  at  the 
iaial^  or  of  the  evidence  relating  to  it^  it  was  held  that  the 
UDsnccessful  party  could  not  appeal  by  motion,  under  38  &  39 
Vic.  c.  50,  sec.  6  (which  is  the  same  as  sec.  1  of  44  Vic.  No.  S0)> 
though  he  applied  for  a  copy  of  the  Judge's  notes  immediately 
after  the  judgment,  and  his  ground  of  appeal  was  that  there  was 
DO  evidence  to  warrant  the  decision  of  the  Judge. 

[The  Chief  Justice.  The  point  in  that  case  is  that  no  point 
of  law  was  taken  at  the  trial.] 

Here  there  is  no  note  by  the  Judge ;  and  it  does  not  appear 
that  the  Judge  was  requested  to  take  a  note  at  all. 

Mofiarty,  for  the  appellant,  was  called  upon  by  the  Court.  [He 
read  an  affidavit  made  by  Mr.  Gale,  the  appellant's  attorney,  to 
the  effect  that  the  point  of  law  was  taken  at  the  trial,  and 
argued ;  and  that  the  Judge  ruled  upon  it  against  the  plaintiff.] 

The  points  of  law  having  been  argued,  a  motion  for  a  nonsuit 
was  submitted  to  his  Honour,  who  was,  therefore,  substantially 
or  inf erentially  requested  to  take  a  note  of  them :  Tinaley  v. 
Cook  (5).  There  the  District  Court  Judge  expressly  stated  in 
his  judgment :  ''  I  was  n^t  asked  to  note  any  of  the  points  of 
law." 

[Sis  O.  Innes,  J.  But  in  that  case  the  Judge  did  actually 
make  a  note,  though  not  asked  to  do  so.  What  we  want  is  the 
Judge's  note  of  his  ruling.  He  was  bound  to  take  a  note  if  you 
asked  him.] 

As  it  was  contended  in  that  case,  the  request  to  the  Judge  to 
take  a  note  is  not  a  condition  precedent  to  the  right  of  appeal. 
For  that  position  Seymour  v.  OouUon  (6)  was  cited.    Ii^  that 

(2)  2  N.S.W.LJL  176.  (5)  2  N.S.W.  L.E.  868. 

(3)  lb.  132.  (6)  6  Q.B.D.  869. 

(4)  4C.P.D.425. 
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1887.  case,  at  p.  864,  Brett,  L.J.,  says:  ''I  do  not  think  that  the 
Badgibt  request  is  a  condition  precedent ;  the  language  is  not  consistent 
MuBPHT.  ^^^  ^^^  construction.  Section  6  gives  a  new  form  of  procedare 
upon  appeal.  .  .  .  The  enactment  is  in  favour  of  the  party 
who  appeals,  and  for  his  benefit  and  in  order  that  he  may  appeal 
under  favourable  circumstances."  So  Ootton,  L.J.^  at  p.  365, 
says  :  "  Does  the  section  make  the  request  to  the  Judge  to  take 
a  note  a  condition  precedent  to  the  right  of  appeal  ?  In  my 
opinion  it  does  not ;  it  merely  renders  it  obligatory  upon  the 
Judge  to  take  a  note  at  the  request  of  either  party.  The  right 
of  appeal  is  not  restricted ;  it  is  enough  if  the  point  of  law 
appears  to  have  been  raised  at  the  trial  before  the  Judge  of  the 
County  Court ;  and  it  is  sufficiently  raised  if  the  Judge  neces- 
sarily decided  it  in  order  to  arrive  at  a  conclusion." 

[Sir  G.  Innbs,  J.  Lord  Coleridge,  C.J.,  in  Rhodes  y.  The  Liver- 
pool Commercial  Investment  Company  (7)  at  p.  428^  gives  as  the 
reason  for  requiring  the  Judge's  notes  : — ''  So  that  there  may  be 
on  the  discussion  in  the  Court  above  a  note  upon  which  the  Court 
may  safely  act."] 

A  rule  nisi  may  be  obtained  on  the  Judge's  notes  or  on  an 
affidavit :  Ewington  v.  Commissioner  for  Railtoays  (8).  In 
Morgan  v.  Rees  (9),  at  p.  516,  Brett,  L.  J.,  says  :  "  I  desire  also 
to  express  my  strong  opinion  that  if,  under  the  circumstances, 
when  the  matter  goes  before  the  Court  on  appeal  from  the 
County  Court,  they  think  that  without  a  signed  note  they  can 
hear  the  cause  upon  other  materials,  I  cannot  see  why  the  appeal 
should  not  be  heard." 

{SiB  G-.  Innes,  J.  That  case  decides  that  a  note  by  the  Judge 
is  necessary,  but  that  the  Judge's  signature  is  not  necessary.] 

But  the  cases  show  that  where  no  note  of  the  Judge  exists, 
the  Court  will  lean  in  favour  of  an  appellant. 

The  Chief  Justice,  The  Court  never  likes  to  shut  a  door  to 
an  appeal ;  but  in  this  case  I  am  of  opinion  that  the  appellant, 

(7)  4  O.P.D.  426.  (8)  1  N.S.W.  W.N.  153.  (9)  6  Q.B.D.  308. 
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by  not  following  the  requirements  of  tbe  Act  of  Parliament,        ^^^^- 
has  debarred   himself  from   the  right  to  appeal.      It  appears    BADaxRT 
from  the  affidavit  of  Mr.  Oah,  the  plaintiff^s  attorney,  that  the     murpht. 
point  of  law  was  taken,  and  that  his  Honour  the  District  Court     j^^  qj 
Judge  ruled  that  point  against  the  plaintiff.     But  the  Judge  was 
not  asked  to  take  a  note  of  the  point.     The  terms  of  the  Act  are 
very  precise.     [His  Honour  read  sec.  1  of  44  Vic,  No.  30  (1).] 
It  will  be  seen  that  the  Judge  must  make  a  note,  not  only  of 
the  points  of  law,  but  also  of   the  facts  in  evidence  relating 
thereto.     Now,  in  this  case  it  does  not  appear  that  he  was 
asked  to  take  a  note ;  and  in  point  of  fact  he  made  no  note ; 
so  that   the   Court  is  called   upon  to  decide  the  case  on  an 
affidavit   by  the   plaintiff,  or   it    may  be    after  hearing  con- 
flicting affidavits  on  either  side.     Thus  the   Court  may  have 
to   determine    from   these   affidavits,  first,  what  the  point  of 
law  was ;   secondly,  what  were  the  facts  in  evidence  relating 
thereto  ;  thirdly,  what  was  the  Judge's  decision  thereon ;  and, 
fourthly,  what  was  his  final  decision  in  the  cause.     Now  that  is 
exactly  what  this  Act  was  intended  to  prevent.     Under  the  old 
mode  of  appeal  by  special  case,  if  the  parties  could  not  agree, 
the  Judge  stated  a  special  case.    In  the  first  case  cited  by  Dr* 
Sly,  Rhodes  v.  The  Liverpool  Oommerdal  InvestTnent  Company 
(10),  Lord  Coleridge,  C.J.,  at  p.  428,  says  that  the  object  of  the 
provision  is  ^'  so  that  there  may  be  on  the  discussion  in  the 
Court  above  a  note  upon  which  the  Court  may  safely  act.'' 
Seymour  v.  Coulson  (11),  without  overruling  that  case,  which  is 
not  referred  to  by  the  Jadges,  decides  that  where  a  Judge  has 
made  a  note,  although  he  was  not  asked  to  take  it,  the  Court 
having  before  them  the  evidence  which  they  want,  can  hear  the 
appeal.    In  Morgan  v.  Bees  (12),  at  the  beginning  of  the  case 
the  solicitor  asked  the  Judge  to  take  notes,  saying  that  the  case 
was  one  of  very  great  importance.     But  no  special  note  having 
been  asked  for  or  taken,  the  Court  held  they  could  not  entertain 
the  appeal.    Baggallay,  L.  J.,  at  p.  514—''  I  am  of  opinion  that 
no  sufficient  request  was  made  within  the  statute,  and  though  in 
hct  the  Judge  did  take  a  note  of  some  portion  of  the .  evidence, 
he  tells  us  he  did  not  take  the  whole  of  the  evidence,  but  he 

(10)  4  C.P.D.  425.  (11)  5  Q.B.B.  369.  (12)  6  Q.B.D.  W8. 
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1887.  trusted  to  his  memory  for  a  part,  and  I  think  that  the  note  he 
Badojiby  took  was  not  a  note  taken  under  the  statute,  and  one  which  he 
MuEPHT.  ^^^  bound  to  sign  when  required  to  do  so."  In  Seymour  v. 
The  CJ".  OouUton  (18),  a  perfect  note  was  taken,  and  Cotton,  L.J.,  said, 
at  p.  86t) :  "  The  view  of  this  Court  does  not  extend  to  those 
cases  where  the  question  of  law  does  not  appear  upon  the  Judge's 
note  j  I  give  no  opinion  as  to  such  a  case  as  that ;  it  may  be  neces- 
sary there  to  proceed  by  special  case.  Further,  I  say  nothing 
as  to  an  appeal  when  it  is  shown  that,  by  the  omission  to  request 
that  a  note  may  be  taken,  evidence  material  to  the  point  of  law 
raised  upon  the  rule  has  not  been  given.  In  the  present  case  it 
appears  that  all  the  material  facts  have  been  stated  by  the 
Judge."  In  Pierpoint  v.  Gartvmght  (14),  the  Court,  affirming  the 
case  of  Rhodes  v.  The  Liverpool  Oommerdal  Investment  Company 
(15),  held  that  the  request  for  a  note  must  be  made  during  or 
immediately  at  the  end  of  the  trial  or  hearing  of  the  cause  ;  and, 
therefore,  that  a  request  not  made  until  an  hour  and  a  half  after 
judgment  given  was  too  late. 

Under  these  circumstances,  though  I  regret  it,  I  am  of 
opinion  that  we  cannot  hear  this  appeal ;  to  decide  other- 
wise would  open  the  door  to  much  mischief.  The  probability 
is  that  notes  would  cease  to  be  taken  or  asked  for,  and  parties 
would  appeal  on  affidavits  alone. 

Faucbtt,  J.  I  have  come  to  the  same  conclusion,  but  not 
without  very  great  doubt  and  hesitation.  The  Court  is  always 
anxious  to  extend  the  right  of  appeal  rather  than  to  curtail  it. 
Every  Judge  is  ready  to  afford  every  facility  for  appeals,  even 
from  his  own  decisions  and  orders ;  and  to  assist  this  Court  in 
getting  rid  of  small  points  and  small  difficulties.  The  great 
object  of  this  Court  is  to  facilitate  appeals  on  the  part  of  persons 
who  think  a  Judge  has  ruled  wrongly  against  them ;  and  with  that 
object  in  view  it  has  directed  that  the  Judge  shall  take  a  note  of 
the  point  of  law  and  of  the  evidence,  so  that  this  Court  can  have 
a  statement  of  the  case  upon  which  they  can  rely.  If  the 
present  appellant's  contention  were  allowed,  everything  would 
be  at  large.     Even  the  Privy  Council  will  not  allow  appeals  on 

IS)  6  Q.PiI>.  869.  (14)  6  C.P.D.  189.  (16)  4  C.P.D.  485. 
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affidavits  of  this  kind.  There  must  be  something  more 
substantial.  The  object  of  the  section  is  to  give  this  Court  some 
security  that  the  point  was  properly  raised^  and  it  is  perfectly 
immaterial  so  long  as  there  is  a  note  of  the  Judge  before  the 
Courts  whether  that  note  was  made  at  the  express  request  of  the 
party  desiring  to  appeal  or  not.  The  tendency  of  the  decisions 
dted  is  all  one  way. 

If  a  party  finds  that  he  has  not  complied  with  the  statute,  he 
can  fall  back  on  the  old  form  of  appeal  by  way  of  special  case, 
the  provisions  as  to  which  have  not  been  repealed ;  though  it  is 
very  rarely  adopted  now  that  so  convenient  a  practice  as  appeal 
by  way  of  motion  is  provided. 


1887. 


B ADO SKY 

r. 
MUBPHT. 

FcMcett  J. 


Sib  O.  Innes,  J.  I  also  feel  considerable  regret  in  sustaining 
this  objection.  It  is  clear  that  the  object  of  the  Legislature  in 
passing  this  Act  was  that  there  should  be  some  note  of  the 
Judge  showing  the  point  of  law  to  be  argued.  It  seems  to  me 
that  Lord  Ooleridge,  C.  J.,  in  Rhodes  v.  The  Liverpool  Commercial 
Investment  Company  (16),  gives  a  very  good  reason  why  a  note 
of  the  Judge  should  go  before  the  Court  on  appeal.  It  is  that 
the  Court  should  have  an  authentic  record  of  the  point  raised. 
I  think  it  would  be  very  unsatisfactory  to  allow  appeals  upon 
affidavits,  which  might  contradict  one  another.  At  the  same 
time  I  do  not  think  the  asking  is  a  necessary  condition  precedent, 
if  the  note  is  there.  In  such  a  case  the  fact  that  a  Judge  was 
not  asked  to  make  a  note  is  wholly  immaterial. 

Rule  discharged  without  costs. 

Attorney  for  appellants :  Ooodfellow,  for  Oale  (Moss  Vale). 

Attorney  for  respondents :  Fergusson,  for  Davidson  (Gbulbum) . 
(16)4aP.D.426. 
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commission ''  and  ''  advance  payment "  mean  the  same  thing ; 

Wat       and  that  the  defendants  can  recover  these  payments  if  it  tarns 

PicTUBvsQux  oat  that  the  commission  has  never  been  earned  owing  to  the 

Atlas  Co.    non-falfilment  of  the  contract  by  the  parties  to  whom  the  "Atlas" 

Faucete  J.    ^g^  contracted  to  be  sold.     Bat  I  have  come  to  the  conclnsion 

that  there  ought  to  be  a  new  trial,  as  I  think  it  appears  from  his 

own  notes  that  the  Judge  was  wrong. 

Sib  G.  Inkbs^  J.  I  cannot  get  rid  of  the  difficulty  as  to  what 
ara  ^'  advance  commissions."  A  bond  fide  order  is  defined  in  the 
agreement,  and  must  mean  a  substantial  order  with  a  binding 
contract  from  some  substantial  person.  I  cannot  think  that 
''  advance  commission  '^  refers  to  the  7^  per  cent.^  but  must  refer 
to  7|  per  cent,  which  remained  to  be  earned.  None  of  that 
would  accrue  to  him  until  16  parts  of  the  "  Atlas  ^'  were  delivered 
and  paid  for.  But  as  this  interpretation  of  the  contract  difEers 
from  that  of  my  learned  colleagues,  my  opinion,  which  is  not  a 
strong  one,  may  be  said  to  be  overruled.  On  the  main  point, 
that  the  Judge's  construction  of  the  contract  was  wrongs  and 
that  the  verdict  cannot  stand,  I  entirely  concur. 

Rule  absolve  J  with  costs  of  first 
trial  to  abide  the  eveni  of  the 
second. 

Attorney  for  defendants  (appellants)  :  Burcher. 
Attorneys  for  plaintiff  (respondent) :  Laurence  Sf  Rich. 


Oct,  27. 


The  C.J. 
Faveett  J 

and 
Innes  J. 


FOX  «•  ASHWIN  AND  Anothxb. 

2Vtf«pa<«— Jud,^meiii  sei  oMefor  irreguVarity  commUUd  hy  DUtrict  Cowri  haXUf 
— Justification  under  voarrant  of  dsacutiofi— Lia6iltiy  of  party, 

A  judgment  waa  summarily  signed  in  the  District  Court  on  a  sumnionB  xuuier 
s.  1  of  48  Vic.  No.  7,  and  execution  issued.  The  judgment  ^vas  set  aside  by  the 
District  Court  Judge  on  the  ground  that  a  bailiff  of  the  Court,  whose  doty  it  iras 
to  serve  such  summons,  had  made  a  false  affidavit  of  personal  service. 

Held,  that  an  action  of  trespass  would  not  lie,  as  the  parly  was  not  liable  for 
the  improper  act  of  the  bailiff,  committed  while  discharging  his  duty  as  a  public 
officer. 

District  Court  appeal.     Trespass. 

The  defendants  (appellants),  in  June,  1886,  sold  certain  goods 
to  the  plaintifE.    In  September,  the  defendants,  through  their 
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solicitor,  issued  a  summons  to  obtain  judgment  by  default,  under  18»7. 
the  District  Cowrta  Act  Amendment  Act  of  1884  (48  Yic.  No.  7)^  Fox 
8.  1,  in  the  form  given  in  Schedule  A.  Ashwin 

This  summons  was  given  to  the  District  Court  bailiff  to  serve 
open  the  plaintiff.  He  gave  it  to  an  assistant  bailiff,  who  on 
the  4th  October  swore  an  affidavit  of  personal  service  on  the 
plaintiff.  On  the  18th  October  the  present  defendants  signed 
judgment  on  that  affidavit,  and  a  prcecipe  for  execution  was  filed 
by  Shorter,  their  attorney.  On  the  20th  October  execution 
issued,  and  the  bailiff  entered  the  plaintiff's  house.  On  the  same 
day  the  plaintiff  saw  the  defendants  and  assured  them  that  he 
had  never  been  served  with  the  summons,  and  tendered  them 
the  amount  of  the  debt,  together  with  the  costs  of  the  action, 
less  the  bailifPs  fees.  This  the  defendants  refused,  and  the 
bailiff  remained  in  for  five  days,  and  was  then  paid  out  under 
protest  by  the  plaintiff.  On  the  24th  November,  the  plaintiff 
took  out  a  summons  before  the  District  Court  Judge,  calling 
upon  the  other  side  to  shew  cause  why  the  judgment  should  not 
be  set  aside.  Both  parties  were  heard  and  witnesses  examined, 
and  the  judgment  was  set  aside,  the  Judge  finding  as  a  fact  that 
the  summons  had  never  been  served  upon  the  present  plaintiff. 

This  action  was  then  brought  for  trespass  '^  under  failse  and 
pretended  colours  of  a  writ  of  execution  upon  a  judgment  wrong- 
fully obtained  by  the  defendants  against  the  plaintiff,  which 
judgment  was  duly  set  aside  by  the  Court  as  having  been  wrong- 
fully obtained.^' 

The  defendants  pleaded  that  they,  having  a  judgment  then  in 
full  force  against  the  plaintiff,  sued  out  a  warrant  of  execution, 
which  was  the  trespass  complained  of. 

The  hearing  came  on  before  Judge  Bowling  and  a  jury  of  four, 
who,  contrary  to  the  Judge's  ruling,  found  a  verdict  for  the 
plaintiff,  with  lOZ.  damages.  Judge  Dowling  set  aside  that  ver- 
dict and  granted  a  new  trial. 

An  application  to  the  Full  Court  to  remove  the  case  by  certio- 
rari to  the  Supreme  Court  (1)  having  been  refused,  the  second 
hearing  came  on  before  Judge  Wilkinson  without  a  jury.  He 
gave  a  verdict  for  the  plaintiff  for  20Z. 

(1)  Beported  poii  p.  392. 
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^^^'  A.  rule  nisi  to  set  aside  that  verdict  and  enter  judgment  for 

Fox  tlie  defendants  was  granted  on  two  grounds: — 1.  That  an  action 
AsHwiN.  ^OT  trespass  will  not  lie  under  the  circumstances  of  this  case^  as 
the  judgment  by  the  defendants  against  the  plaintiff  was  an 
existing  judgment  at  the  time  of  the  alleged  trespasses^  and  the 
District  Court  Judge  had  no  power  to  set  it  aside.  2.  That  an 
action  of  trespass  will  not  lie  against  the  present  defendants^  as 
the  bailiff  who  swore  the  affidavit  of  service  of  summons  on  which 
judgment  was  signed  was  not  the  servant  of  the  defendants^  but 
an  officer  of  the  Metropolitan  and  Hunter  District  Courts  and 
that  on  the  facts  appearing  in  his  Honour's  notes^  there  should 
have  been  a  verdict  entered  for  the  defendants. 

Salonums,  Q.C.  {Sh/  with  him) ^  for  the  defendants  (appellants). 
The  defendants  are  not  liable  for  the  mistake  or  misconduct  of 
the  bailiff^  committed  in  the  performance  of  a  duty  imposed  on 
him  by  statute.  No  action  will  lie  for  maliciously  issuing  process, 
because  no  malice  was  proved.  Trespass  will  not  Me,  because 
when  the  alleged  trespass  was  committed,  a  valid  judgment  was 
subsisting :  Buffer  v.  Allen  (2)  :  Ducy  v.  Stevens  (8) ;  Osborne  v. 
Bobison  {4).  In  Williams  v.  Smith  (5),  Willes,  J.,  at  p.  623,  says  :— 
'^  It  by  no  means  follows  that  because  a  writ  or  an  attachment  is 
set  aside,  an  action  for  false  imprisonment  lies  against  those  who 
procured  it  to  be  issued.  If  that  were  so,  this  absurd  consequence 
would  follow,  that  every  person  concerned  in  enforcing  the 
execution  of  a  judgment  would  be  held  responsible  for  its  correct- 
ness  In  order  to  entitle  the  party  against  whom 

the  process  issues  to  maintain  an  action  for  any  intermediate  acts 
done  under  it,  he  must  shew  that  the  process  has  been  set  aside 
by  reason  of  some  misconduct,  or  at  least  some  irregularity  on 
the  person  suing  it  out.''  In  the  same  case,  Erie,  C.J.,  at  p.  621, 
says  :  "  Now,  it  is  agreed  upon  all  hands,  that  if  the  proceedings 
had  been  set  aside  for  irregularity,  for  the  violation  of  any  rule 
of  practice.  Smith  would  have  been  liable,  and  that  if  the  attorney 
be  liable,  as  a  general  rule,  the  party  employing  him  would  be 

(2)  L.B.  2  Ex.  15 ;   36  L.J.  Ex.  17.  (4)  2  N.S  W.  L.R.  193. 

(9)  6  N.8.W.  L3. 100.  (6)  14  C.B,N.8,  616, 
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liable  also/'     [He  also  cited  De  Medina  v.  Grove  (6),  and  Smith       ^^7. 
Y.Sydney  (7).']  Fox 


Nash,  for  the  plaintiff^  shewed  cause.  There  are  three  ways 
in  which  a  judgment  may  be  wrong  :  First,  it  may  be  a  nullity  ; 
secondly,  for  irregularity;  thirdly,  for  error.  As  to  the  first 
groond,  if  the  judgment  is  a  nullity  then  it  does  not  require  to 
be  set  aside,  but  an  action  for  trespass  will  lie  for  any  proceed- 
ings taken  under  it:  Brooks  v.  Hodglcinson  (8).  A  judgment 
wrong  for  irregularity  requires  to  be  set  aside  before  an  action 
oan  be  brought.  It  is  submitted  that  this  case  is  one  of  a  judg- 
ment bad  for  irregularity,  and  that  the  judgment  having  been 
set  aside  trespass  will  lie.  Sheeley  v.  The  Professional  Life  Assvr 
ranee  Co.  (9)  shews  that  non-service  is  an  irregularity,  because 
non-service  can  be  waived,  whereas  nothing  that  amounts  to  a 
nullity  can  be  waived  :  OolUtt  v.  Foster  (10) ;  Jones  v.  WilUams 
(11) ;  OodringUm  v.  Lloyd  (12) ;  Ex  parte  Buckley  (18). 

[The  Chiei*  Justice.  What  is  the  irregularity  in  this  case  ? 
Until  set  aside,  is  it  not  judgment  of  a  competent  Court,  and 
cannot  the  defendants  justify  under  it  ?] 

Yes ;  but  once  it  is  set  aside  it  is  as  if  it  had  never  been : 
Barker  v.  Braham  (14),  and  Parsons  v.  Lloyd  (15).  Therefore, 
on  the  Judge  setting  aside  this  judgment  it  became  as  though  it 
bad  never  existed,  and  the  justification  for  the  trespass  is  gone. 
This  is  not  a  case  of  error,  which  is  a  mistake  by  a  Judge  or 
judicial  Bench,  and  which,  I  admit,  protects  any  persons  acting 
under  it  from  the  consequences  of  their  acts,  even  though  the 
judgment  should  be  set  aside  on  appeal  to  another  Court.  The 
question  here  is  whether  an  assistant  bailiff  of  the  District  Court 
did  or  did  not  commit  perjury;  and  that  question  has  been 
decided  once  for  all  by  a  Court  of  competent  jurisdiction.  There 
is  no  case  in  which  any  judgment  obtained  by  a  miscarriage  of 
justice  of  that  kind  is  classed  as  ^^  erroneous.'^     It  is  said  that 

(6)  10  Q.B.  172.  (11)  9  Dowl.  702  ;  8  M.  &  W.  849. 

(7)  L.B.  5  Q.B.  208.  (12)  8  A.  &  E.  449. 

(8)  29  L.J.  Ex.  98.  (18)  6  S.C.B.  96. 
(1>)  27  L.J.  C.P.  233.  (14)  3  Willes  3G«. 
(10)  2  H.  &  N.  866.  (15)  8  WiUes  891. 
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1887.  there  must  be  privity  between  the  defendants  and  the  penoiu 
Fox  who  made  the  mistake.  I  submit  that  in  the  sense  in  which 
AsHwiN.  "  privity  *'  is  used  there  is  abundant  evidence  of  privily  in  the 
present  case^  although  the  bailiffs  and  assistant  bailiffs  were 
appointed  by  the  District  Court  Judges^  and  it  is  their  duty  to 
serve  summonses^  it  is  still  optional  with  the  parties  whether  they 
serve  themselves,  by  their  attorney,  or  by  a  bailiff,  and  they  are 
obliged  to  pay  for  the  bailiff's  services  if  they  employ  him ;  and 
they  thereby  constitute  him  their  servant.  He  is  as  much  their 
servant  as  the  sherifPs  bailiff  would  be  if  an  execution  under  a 
fi.  fa,  were  put  into  a  wrong  house.  If  this  action  be  not  main- 
tainable, there  is  a  grievous  wrong  without  a  remedy.  It  is  not 
material  that  the  money  was  due  and  owing,  for  the  trespass 
might  have  occurred,  there  being  no  debt  at  all,  for  it  is  clear 
here  that  the  plaintiff  has  no  claim  on  the  ground  of  a  malicious 
proceeding.  He  is,  therefore,  deprived  of  all  remedy.  Dwy  v, 
Stevens  (16),  and  Oshome  v.  Bobiaon  (17),  are  different  from  the 
present  case,  as  in  these  cases  the  judgment  had  not  been  set 
aside. 

The  Chief  Justice.  This  is  an  action  of  trespass  which  was* 
brought  in  the  District  Court  under  very  peculiar  circumstances. 
It  appears  that  the  present  defendants  supplied  goods  to  the 
present  plaintiff,  who  thereupon  became  indebted  to  the  de- 
fendants in  the  sum  of  61.  49.  Id,  To  recover  this  snm  they 
took  proceedings  under  the  Act  48  Vic.  No.  7,  by  issuing  a 
snmmons  under  section  1  of  that  Act,  which  enables  them  to 
have  judgment  summarily  signed.  The  present  defendants  sent 
that  summons  to  a  bailiff,  duly  appointed  under  the  District 
Courts  Act,  It  was  entrusted  by  him  to  another  man,  also  a 
bailiff  of  the  District  Court,  who  has  been  called  the  bailiffs 
bailiff,  for  service.  This  man  made  an  affidavit  of  due  service, 
and  no  payment  being  made  or  notice  of  intention  to  deftod 
being  given,  judgment  was  entered  up  by  the  registrar  as 
against  the  present  plaintiff,  and  execution  issued  against  him. 
A  bailiff  was  put  in  the  plaintiff's  premises,  and  remained  in 
possession  for  some  time,  and  then  the  present  plaintiff  paid  the 
(16)  6  N.S.W.  L.E.  iOO.  (W)  7  N.S.W.  L.R.  193. 
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money  under  protest.     Afterwards  he  applied  to  Mr.  District        ^^' 
Coart  Judge    Wilkinson  to  set  aside  the  judgment^  which  the        Fox 
Judge  did  on  the  ground  that  the   service  had  never  been     abhwih. 
effected.     It  is  not  necessary  now  to  give  any  opinion  as  to  the     fj^^  qj^ 
power  of  a  District  Court  Judge  to  set  aside  a  judgment  which 
bas  been  entered  up  by  the  registrar  of  the  District  Court ;  and 
the  question  has  not  been  argued  before  us.     For  the  purposes 
of  this  case^  and  of  this  case  only,  we  assume  that  the  Judge 
liad  power  to  set  aside  that  judgment.     Having  set  aside  that 
judgment^  the  plaintifE  brought  the  present  action  of  trespass. 
The  hearing  came  on  before  Judge  DowUng,  who  was  of  opinion 
that  the  action  would  not  lie^  but  the  jury  perversely  found 
a  verdict   for  the  plaintiff  with   lOZ.   damages.     The  learned 
Judge    most    properly    set  aside  that  verdict   and  granted  a 
new  trial.     The    case    then    came    before    Judge   Wilkinson, 
who  took  a  different    view    of  the  law.    He  tried  the  case 
without  a  jury,  and  gave  a  verdict  for  the  plaintiff  with  20Z. 
damages ;  and  I  may  say  in  passing  that  it  does  seem  strange  to 
me^  considering  that  the  perverse  jury  only  gave  101,,  that  the 
Judge  should  have  given  20Z, 

The  second  point  is  the  one  that  has  been  argued  here.  [His 
Honour  read  the  second  ground  of  the  rule.]  I  am  of  opinion 
tibat  on  that  ground  this  motion  must  succeed.  There  are  only 
two  cases  in  which  a  defendant  who  has  succeeded  in  setting 
aside  a  judgment  can  bring  an  action  for  anything  done  under 
that  judgment.  Firsts  when  the  plaintiff  has  maliciously  and 
without  reasonable  and  probable  cause  set  the  law  in  motion^ 
when  an  action  on  the  case  lies ;  the  second  is  where  a  judgment 
has  been  set  aside  for  some  irregularity  committed  with  the 
privity  or  by  some  act  of  the  party  or  his  attorney.  But  in  this 
case  the  irregularity  was  not  brought  about  by  the  party  or  the 
attorney^  or  with  their  privity.  Though  the  irregularity  was 
not  occasioned  by  the  act  of  the  Court,  as  in  Smith  v.  Sydney  (18), 
still  it  was  occasioned  by  the  act  of  an  officer  of  the  Court— 
for  the  bailiff  was  an  officer  of  the  Court  —  and,  therefore^ 
the  parties  themselves  are  not  liable  to  an  action.  Id 
Smith  V.  Sydney,  Lush,  J.,  puts  the  distinction  in  a  very  few 

(18)  L.B.  6  Q.B.  207. 
N.S.W  JL,  VoL  vm..  Law.  20        ^ 
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^^^' '     words.      There  the   judgment  had    been  entered    up   for  an 

Fox        amount  very  much  larger  than  the  sum  due,  and  a  Master  had 

Abhwxk.     ^^  i^  t^d®  on  that  ground.     Lush,  J.,  at  p.  206,  said :  ''  The 

The  0.J,    authorities  distinguish  between  an  act  of  Court  and  an  act  of 

parties,  and  it  is  only  when  the  proceedings  are  set  aside  on  the 

latter  ground  that  the  party  is  a  wrongdoer.      .      •      •      This 

judgment  under  the  Common  Law  Procedure  Act,  1852,  is  as 

much  the  act  of  the  Court  as  a  verdict  recorded  at  a  trial.    The 

Master's  act  is  tantamount  to  setting  right  an  erroneous  act  of 

the  Court,  and  the  defendants  are  not  trespassers.'^ 

The  law  is  also  clearly  laid  down  in  Williams  v.  Smith  (19)i 
which  case  shews  that  even  where  a  judgment  is  set  aside  for 
irregularity,  an  action  will  not  lie  unless  the  party  who  entered 
up  that  judgment  was  at  the  time  of  the  trespass  a  wrongdoer. 
In  this  case  it  turns  out  that  in  fact  there  was  no  service  of  the 
summons,  but  that  was  not  the  fault  of  the  parties  or  their 
attorney,  but  the  fault  of  the  bailiff.  The  parties  were  not  at 
any  stage  of  this  case  wrongdoers.  It  was  the  bailifE  who  was 
the  wrongdoer,  and  it  is  against  him  only  that  an  action  is 
maintainable.  The  present  defendants  never  misconducted 
themselves  in  any  way,  or  committed  any  irregularity  in  the 
proceedings.  I  think  Judge  Wilhinsonf  even  assuming  he  had 
power  to  set  aside  the  judgment  entered  up  under  the  48  Yic* 
No.  7,  was  wrong,  and  that  the  verdict  ought  to  be  set  aside^ 
and  the  judgment  entered  for  the  defendants. 

Paucett,  J.  I  am  of  the  same  opinion.  The  question  to  be 
determined  is,  was  this  irregularity  brought  about  by  the  present 
defendants,  or  their  attorney,  and  unless  it  was  this  action  will 
not  lie.  In  this  case  the  facts  are  very  clear.  The  judgment 
was  obtained  in  regular  form.  Everything  was  done  in  due 
compliance  with  the  Act  as  far  as  the  plaintiffs  and  their 
attorney  were  concerned.  It  turns  out  afterwards  that  an 
irregularity  was  committed  by  a  bailiff.  No  doubt  the  plaintiffs, 
or  their  attorney,  might  be  liable  if  this  improper  act  of  the 
bailiff  had  been  done  by  him  as  their  servant.  But  here  the 
bailiff  had  certain  duties  to  perform  as  a  public  functionary,  and 
(19)  UC.B.N.S.  686. 
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it  was  in  the  discharge  of  one  of  those  duties  that  he  committed        ^^^^ 
the  act  of  irregularity  complained  of.     The  plaintiffs  and  their        Fox 
attorney  were  entitled  to  suppose  that^  as  a  public  official^  he     ashwin. 
would  do  his  duty  properly.     That  is  an  inference  of  law.     The    ^^^^^^4  j. 
question  then  arises  whether  this  miscondnot  of  the  bailiff  was 
committed  with  the  privity  of  the  plaintiffs  or  their  attorney. 
The  present  defendants  had  neither  the  knowledge^  nor  the 
means  of  knowledge^  of  any  such  irregularity  having  been 
committed.    They  could  not  know  that  the  bailiff  would  commit 
perjury.     As  far  as  they  knew  everything  was  regular.     They 
cannot  be  held  liable  for  the  acts  of  a  public  ofBcer» 

Sib  G.  Innxs^  J.  We  assume  for  the  purposes  of  this  case^ 
and  only  for  these  purposes^  that  the  Judge  had  power  to  set 
aside  this  judgment.  Whether  he  had  or  not  is  a  question  on 
which  we  express  no  opinion  at  present^  as  the  matter  stands  for 
argument  in  another  case. 

The  question  here  is  whether^  that  judgment  having  been  set 
asidcj  it  exposes  the  party  to  an  action  for  trespass.  I  agree 
with  their  Honours  in  thinking  that  it  does  not.  In  WilUama  v. 
Smith  (20)^  there  is  a  clear  exposition  of  the  law  by  WilUama,  J^ 
This  case  was  followed  in  Smith  v.  Sydney  (21)|  where  the 
argument  of  Brown,  Q.C.|  a  very  eminent  counsel^  seems  to  me 
so  accurate  as  to  draw  exactly  the  distinction  between  irregu- 
Wity  and  error^  which  exists  in  this  case^  which  Mr.  Nash  has 
so  zealously  tried  to  get  rid  of.  The  old  case  of  PhilUpa  v.  Biron 
{22),  shews  that  it  is  ''  a  matter  of  privity  of  the  plaintiff  and  his 
attorney.  ...  In  the  case  of  error^  it  is  no  fault  of  the  party, 
but  of  the  Court,  and  the  judgment  binds  until  reversed.'' 

In  Godrington  v.  Lloyd  (28),  the  act  of  the  attorney  was  quite 
as  much  the  act  of  the  client  himself  as  the  act  of  the  attorney 
as  attorney.  That  is  not  the  case  here.  The  act  of  the  bailiff 
was  one  lor  which  neither  the  defendants  nor  their  attomey  were 
responsible.  As  Patteson,  J.,  pointed  out  in  that  oase,  at  p.  458j 
'^  the  process  when  set  aside  is  as  if  it  had  never  existed ;  and  if 
the  party,  therefore,  cannot  justify  under  it,  neither  can  the 

(20)  U  C.B.  N.S.  at  p.  622.  (22)  1  Sir.  600. 

(21)  L.B.  5  Q.B.  208.  (23)  8  A.  &  E.  440. 
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attorney."     A  judgment  binds  until  it  is  reversed.     The  &ct8  of 

the  present  case  bring  it  within  Williams  ▼.  Smith  (24).     Here 

the  affidavit  of  service  has  been  regarded  by  the  Judge  as  an 

improper  and  false  affidavit.     But  the  judgment  was  regularly 

signed  as  far  as  the  plaintiffs  or  their  attorney  were  concerned ;  it 

has  been  set  aside^  not  for  any  irregularity  or  any  act  of  bad 

faith  on  the  part  of  the  parties  themselves^  or  their  attorney,  or 

any  person  for  whose  actions  they  are  responsible^  but  for  an 

irregularity  on  the  part  of  an  officer  of  the  Courts  a  paid  bailiff. 

I  agree  with  their  Honours  in  thinking  that  the  rule  should  be 

made  absolute. 

Rule  absolute  to  enter  the  verdict 

for  the  defendants,  all  the  costs 

of  all  the  proceedings  helou)  and 

of  this  motion  to  be  paid  by  the 

plaintiff. 

Attorney  for  defendants  (appellants)  :  W.  T.  A.  Shorter. 
Attorney  for  plaintiff  (respondent) :  Shepherd. 


AugnHB, 


The  C.J. 

IniiM  J. 

and 

Stephen,  J. 


[FOX  V.  ASH  WIN  AND  AVOTHBB  (1). 

CerHortiri — Removal  of  oamte  firom  Diitriet  Court-^Differenee  of  opimwi  iff 
District  Comrt  Judges — Balance  of  convenience — Expense » 

.  The  Court  will  not  remove  by  eertiorari  from  the  Metropolitan  Difltrict  Court 
to  the  Supreme  Court,  a  cause,  properly  triable  in  the  District  Courts  merely 
becauBO  the  two  Metropolitan  Distriot  Court  Judges  differ  in  opinion  as  to  the 
point  of  law  involred. 

Motion  on  behalf  of  the  defendants  to  make  absolute  a  rale 
msi  (a)  calling  upon  the  plaintiff^  the  District  Court  Judge^  and 
the  registrar  to  shew  cause  why  a  writ  of  certiorari  should  not 
issue  to  remoYe  an  action  of  trespass  from  the  Metropolitan  and 
Hunter  District  Court  into  the  Supreme  Court,  upon  the  grounds 
appearing  in  an  affidavit  of  one  of  the  defendants. 

The  affidavit  of  John  Falconer,  one  of  the  defendants,  and  of 
W.  T.  Shorter,  the  defendants'  attorney,  shewed  the  following 

■      (24)  14jC.B.  N.S.696. 

(1)  Decided  last  term. 

(a>  On  the  20th  May,  the  Court  re-    but  allowed  the  application  to  be  tuned 
fused  an  e»  parte  aj^lication  to  grant  a    into  a  motion  for  a  rule  Niti. 
wzit  of  certiorari  in  the  fint  instance; 
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facts  : — Service  of  plaint  and  anmrnons  issued  out  of  the  District  ^^^' 
Court  in  an  action  of  trespass  on  14tli  December^  1886.  The  Fox 
action  was  tried  on  the  31st  March,  1887,  before  Judge  DowUng  ^^eamv. 
and  a  jury  of  four,  when  his  Honour  directed  the  jury  to  find  a 
yerdict  for  the  defendants,  on  the  ground  that  they  were  not 
liable  in  law  for  the  trespass  complained  of.  The  jury,  however, 
could  not  agree  to  a  verdict  in  accordance  with  his  Honour's 
direction ;  and,  the  verdict  of  a  majority  being  taken  by  consent, 
foand  for  the  plaintiff  with  lOZ.  lOa.  damages.  Judge  Bowling 
set  aside  the  verdict,  stayed  execution,  granted  a  new  trial,  and 
reserved  the  question  of  costs.  The  case  being  set  down  again 
for  trial  in  the  District  Court,  an  application  was  made  to  Judge 
Wilkinson,  by  the  plaintiff's  counsel,  to  advance  the  case  in  the 
list,  anc^  fix  a  day  for  trial,  but  his  Honour  refused  to  do  this, 
snggesting  that,  as  there  could  only  be  a  matter  of  law  involved 
it  should  be  sent  to  the  Supreme  Court  at  once,  a  course  to 
which  the  defendants'  attorney  assented,  but  to  which  plaintifPs 
counsel  would  not  agree.  The  affidavit  further  stated  that 
'^  there  was  a  great  conflict  of  opinion  between  Judge  Dowling 
and  Judge  Wilkinaon,  regarding  the  law  in  this  case,  the  question 
of  law  being  'whether  the  Judge  lawfully  had  the  power  or 
jurisdiction  to  set  aside  the  judgment  in  question  in  this  case 
and  whether  an  action  will  lie  against  the  defendants  by  the 
plaintiff  for  the  alleged  trespasses  and  conversion  by  the  defen- 
dants, the  facts,  as  were  admitted  by  the  plaintiff's  counsel  at  the 
hearing  of  the  cause,  shewing  that  su  ch  regular  judgment  was 
obtained,  and  execution  issued  thereon  in  good  faith,  and  with- 
out malice,  which  said  judgment  was  allowed  to  stand,  and  the 
execution  issued  to  be  enforced,  and  no  proceedings  taken  to  stay 
or  set  aside  the  same  for  a  period  of  37  days  after  the  signing 
thereof.' " 

It  also  appeared  from  an  affidavit  of  a  clerk  of  the  plaintiff's 
attorney  that  when  the  question  of  transferring  the  cause  to  the 
Supreme  Court  arose.  Judge  Wilkinson  said  that  as  far  as  the 
law  was  concerned  he  should  direct  a  verdict  for  the  plaintiff. 

Wise  (Attorney-General),  and  Butterworth,  for  the  defendants 
in  support  of  a  rule  for  a  writ  of  certiorari. 


894  CASES  AT  LAW.  [N.  S.  W.  R. 

_.    ^^^7.  Nashi  for  the  plaintiff^  shewed  canse. 

Pox 
^-  The  Chibf  Justics.     I  think  this  rule  should  be  discharged, 

as  this  is  not  a  proper  case  to  be  tried  in  the  Supreme  Court. 

It  may  be  unfortunate  that  the  District  Court  Judges   should 

disagree  in  their  view  of  the  law  on  this  point.     I  do  not  think 

it  is  necessary  for  us  to  apply  our  minds  to  the  question  of  law 

which  may  arise.     The  question  for  us  is  whether  it  is  a  proper 

case  to  try  here.     The  Attorney 'Oeneral^aa,jB  the  balance  of  con- 

▼enience  is  in  favour  of  a  trial  in  the  Supreme  Court.     I  confess 

I  do  not  see  that.     As  ^r.  Nash  has  pointed  out^  a  Supreme 

Court  Judge  would  probably  refuse  to  certify  for  costs.    It  will 

probably  be  determined  more  speedily  and  more  cheaply  by  an 

appeal.    The  parties  would  not  be  satisfied  with  the  ruling  of  a 

Judge  at  nisi  prius,  and  that  would  involve  a  rule  for  a  new  trial 

by  way  of  appeal  from  the  decision  at  nisi  prius.     I  think  that 

the  matter  can  be  determined  more  cheaply  and  more  oon- 

veniently  in  the  District  Court.     I  am  of  opinion,  therefore,  that 

this  rule  should  be  discharged,  and,  as  there  is  no  good  ground 

for  the  motion,  with  costs. 

Sir  G.  Innes,  J.  I  entirely  agree.  I  think  it  is  very  much  to 
be  discouraged  that  we  should  be  compelled  to  listen  to  remarks 
alleged  to  have  been  made  by  the  learned  Judges  of  the 
Courts  below,  remarks  which  are  mere  fugitive  observations 
made  altogether  obiter.  It  is  not  fair  to  those  learned  Judges  to 
bring  those  observations  before  us.  I  cannot  see  why  the  case 
should  not  be  tried  in  the  District  Court.  Either  party  who  is 
dissatisfied  can  appeal.  In  that  way  the  decision  of  this  Court 
will  be  obtained  much  more  cheaply  and  conveniently ;  and  the 
parties  would  avoid  the  costly  and  dilatory  proceedings  which 
the  course  suggested  would  involve. 

Stbphbn^  J.     I  am  of  the  same  opinion. 

Rule  discharged  with  coats. 

Attorney  for  defendants  (applicants) :  W.  T,  Shorter. 
Attorney  for  plaintiff  (respondent)  :  Shepherd.'] 
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In  be  king,  Bx  pabtb  THE  INCOEPOEATED  LAW  INSTITUTE  1887. 

OP  NEW  SOUTH  WALES. 


Oct.  27. 

I  Attorneys  Act  (11  Vie,  No,  3B), «.  13 —  Uhautharieed  person  drawing  a  conveyance — 

[  Contempt  of  Court — Fuwiehment  The  C.J. 

»  E.  waa  called  upon  to  shew  cause  why  he  should  not  be  deemed  guilij  of  and  _.^ 

!  punished  for  contempt  of  Court,  "  for  that  he,  not  being  a  barrister,  attorney,  or       Junes  J. 

solicitor,  &c.    .    .    .    did,  in  expectation  of  fee,  gain,  or  reward,  and  in  yiolation  of 

I  the  Act  11  Vic.  No.  38,  draw  or  prepare  a  certain  conveyance  relating  to  certain 

real  estate."  It  appeared  that  £.,  an  auctioneer's  clerk,  had,  for  a  fee  of  30^., 
prepared  a  conyeyance,  the  formal  parts  of  which  were  printed,  of  certain  land  sold 
at  auction  by  his  employers  to  one  B.,  who  afterwards  being  about  to  sell  the  land, 
foond  that  the  conveyance  was  imperfect  and  did  not  disclose  a  good  title.    K, 

I  filed  an  affidavit  admitting  that  he  had  been  guilty  of  contempt,  and  expressing  his 

regret  for  having  in  ignorance  infringed  the  Act;  and  stating  that  the  land  in 
question  belonged  to  his  mother,  and  that  he  had  the  forms  printed  for  his  own 
private  use  in  his  own  family  transactions. 

Seld,  that  K.  must  pay  a  fine  of  101,,  and  also  a  sum  of  10{.  towards  the  costs 
of  the  Law  Institute. 

Motion  to  make  absolute  a  rule  msi  calling  npon  John  Francis 
King  ''to  shew  cause  why  he  should  not  be  deemed  guilty  of 
contempt  of  the  Supreme  Court  and  be  punished  accordingly^ 
for  that  he  not  being  a  barrister,  attorney,  or  solicitor  of  the  said 
Supreme  Court,  or  a  certificated  conveyancer,  or  a  person  solely 
employed  to  engross  any  deed  or  instrument,  or  other  proceeding 
not  drawn  or  prepared  by  himself  and  for  his  own  account,  and 
not  being  a  public  officer  drawing  or  preparing  official 
instruments  applicable  to  his  office  and  in  the  course  of  his  duty, 
did,  in  expectation  of  fee,  gain,  or  reward,  and  in  violation  of  the 
Act  11  Vic.  No.  88,  draw  or  prepare  a  certain  conveyance  or 
instrument  in.  writing  relating  to  certain  real  estate  in  the  said 
colony,  as  appears  from  the  affidavits  annexed  hereto  ;  and  why 
he  should  not  pay  to  the  said  Incorporated  Law  Institute  of 
New  South  Wales  the  costs  of  and  incidental  to  this  motion.'' 

The  affidavits  on  which  the  rule  was  granted  were  in 
substance  as  follows: — 1.  The  affidavit  of  Zachary  C,  Barry, 
journalist,  of  Sydney.  On  the  23rd  of  April,  1883,  Mr.  Barry 
attended  a  sale  by  Messrs.  Hardie  and  Q-orman  of  the  Eoberts' 
Estate  subdivision  situated  at  Bondi,  and  became  the  purchaser 
of  two  lots,  and  paid  the  deposit  to  John  Francis  King^  a  clerk 
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^^^' in  the  employment  of  Messrs.  Hardie  and  Gorman.     A  short 

In  ri  time  after  the  sale  he  attended  at  Messrs.  Hardie  and  Grorman's 
Bx^paHe  i^oms  and  asked  King  abont  the  title  deeds^  as  he  desired  to 
iNaxf^  pay  the  balance  of  the  purchase  money  forthwith  and  obtain  his 
title  to  the  land.  King  replied  that  he  could  prepare  a 
conveyance  for  an  amount  which  Barry  believed  was  309.  King 
also  said  that  lawyers  would  charge  him  (Barry)  several  guineas, 
and  added  that^  of  course  Barry  could  employ  his  own 
lawyer  if  he  pleased.  Barry  then  said  to  him,  ''I  suppose 
you  may  as  well  do  it;  it  will  be  all  right/'  and  King  then  told 
him  that  he  could  have  an  abstract  of  title  from  a  stationer  at 
any  time.  Subsequently  King  delivered  to  Barry  the  conveyance 
in  regard  to  the  land^  Barry  having  previously  paid  him  the  sum 
agreed  upon  for  the  preparation  of  the  conveyance.  Some  time 
afterwards  he  placed  the  land  in  the  hands  of  an  agent  for  saloi 
but  when  a  purchaser  was  obtained  the  latter  objected  to  the 
title.  Barry  then  took  legal  advice,  and  was  informed  that  the 
document  purporting  to  be  a  conveyance,  on  the  face  of  it  did 
not  disclose  a  perfect  title  in  the  vendor,  and  it  was  not  under 
seal,  and  there  was  a  gap  of  a  great  many  years  in  the  docaments 
disclosing  the  title.  2.  The  affidavit  of  J.  B.  Murray  White,  hon. 
secretary  of  the  Incorporated  Law  Institute  of  New  South  Wales, 
that  he  had  obtained  a  certificate  from  the  Prothonotary,  setting 
out  that  John  Francis  King  was  neither  a  barrister  nor  attorney 
of  the  Supreme  Court,  nor  a  certificated  conveyancer  under  the 
Act  11  Vic.  No.  83.  8.  The  affidavit  of  J.  G.  Cannon,  clerk  to 
Mr.  J.  B.  Murray  White,  stating  that  he  had  searched  in  the 
Deeds  Registry  and  found  a  copy  of  deed  in  question  registered 
by  another  clerk  of  Messrs.  Hardie  and  Gorman,  who  had  also 
paid  the  stamp  duty  on  it. 

An  affidavit  was  filed  by  the  respondent  in  which  he  stated  :— 
''I  have  never  been  informed  by  the  said  Institute  or  any  person, 
and  I  did  not  know  at  the  time  I  prepared  the  conveyance  that 
I  was  acting  in  contravention  of  the  Statute  11  Vic.  No.  33^  nor 
contrary  to  law,  and  I  now  express  my  regret  for  having  in 
ignorance  infringed  the  Act,  and  I  undertake  not  to  do  so  again. 
Out  of  the  sum  received  by  me  from  Zachary  Col  lis  Barry,  I 
defrayed  the  stamp  duty  on  the  conveyance  and  registration  fee. 
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I  acted  in  this  transaction  with  Zachary  Collis  Barry  solely  upon       'i^^- 
my  own  account  and  responsibility^  and  the  firm  of  Hardie  and       In  re 
(}orman  was  not  connected  with  or  interested  in  the  matter,     ex  parte 
directly  or  indirectly,  in  any  manner  whatsoever,  nor  was  the   ,    ^^7 
said  firm  aware  of  the  transaction  as  far  as  I  know  and  believe. 
My  mother  is  the  person  in  whom  the  legal  estate  in  the  land 
known  as  Roberts^  Estate  subdivision  was  vested.     The  printed 
forms,  a  copy  of  which  is  before  the  Court,  were  obtained  by 
me  with  the  intention  of  making  use  of  them  when  required 
only  in  connection  with  such  same  transactions  as  I  or  members 
of  my  family  with  others  might  be  privat^ely  concerned  in  as 
yendors.     The  title  to  other  allotments  of  the  estate  has  been 
accepted  by  11  solicitors,  who  acted  for  different  purchasers,  and 
as  far  as  I  know  and  believe,  the  title  to  the  estate  is  in  order. 
As  far  as  I  recollect  and  believe,  I  afBxed  an  adhesive   seal 
to  the  conveyance  to  the  said  Zachary  Collis  Barry,  and  I  can 
only  account  for  the  absence  of  any  seal  at  the  present  time  by 
the  fact  that  the  same  has  possibly  come  off.'' 

Salomons,  Q.C.  {Brovming  "with  him),  for  the  Incorporated  Law 
Institute,  in  support  of  the  rule,  referred  to  s.  13  of  the  Attorneys 
Oasts  Act  (11  Vic.  No.  33)  (1).  He  submitted  that  this  was  a 
case  for  substantial  punishment,  not  only  in  the  interests  of 
the  public,  but  also  to  protect  members  of  the  legal  profession^ 
who  were  only  admitted  to  practice  after  a  long  and  expensive 
training,  and  were  amenable  to  the  summary  jurisdiction  of 
the  Court  if  they  were  themselves  guilty  of  malpractice.  It 
was  in  the  interest  of  the  public  that  persons  over  whom  the 

(I)  11  Vic.  No.  38,  8.  13 : — "  Ererj  cers  drawing  or  preparing  official  instru- 

pervon  who  BhaU  for  and  in  expectation  ments    applicable    to    their    respectire 

of  anj  fee,  gain,  or  reward  directly  or  offices  and  in  the  course  of  their  duty) 

indirectly    draw  or  prepare    any    con-  shall  be  deemed  guilty  of  a  contempt  of 

Teyance  or  other  deed  or  instrument  in  the  Supreme  Court,  and  shall  and  may 

writing  relating  to  any  real  estate  or  any  be  punished  accordingly  for  every  such 
proceeding  in  law  or  equity  (other  than    offence    upon  the    application  of   any 

and  except  barristers  or  attorneys  and  person  complaining  thereof,  or  shall  for 

•olicitorB  of  the  Supreme  Court  or  cer-  every  such  offence  forfeit  and  pay  the 

Hfff^fcf-fxi  conveyancers   .    .    .  and  other  sum  of  20/.,  to  be  sued  for  and  recovered 

than    and    except  persons   solely  em-  in  a  summary  way  before  two  or  more 

ployed  to  engross  any  deed,  &c.     .     .     .  justices  of  the  peace,  &e." 
•nd  other  than  and  except  public  ,offi- ,                                                                                ^ 
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1887.       Court  had  no  control  should  be  prevented  from  usurping  fancfeions 


In  re       which  the  law  had  placed  under  the  direct  supervision  of  the 
^pw'te     Court.     There  was  no  trace  of  any  seal  upon  this  document^  and 

Law       itj  ^{^3  clear  that  Mr.  Barry  had  suffered  serious  loss  by  not 
Inbtttute. 

having  obtained  a  good  title  to  the  property  which  he  had  pur- 
chased. The  case  of  Ex  parte  Simpson  (2),  which  would  be  relied 
upon  by  the  other  side,  would  not  be  a  guide  to  the  Court  in 
this  case.  There  the  Court  only  inflicted  a  nominal  fine  because 
the  principal  part  of  the  offence  had  been  committed  in  connection 
with  District  Court  proceedings  over  which  the  District  Goort 
Judge  had  jurisdiction. 

G,  B.  Simpson,  Q.C.  (/.  L,  Campbell  with  him),  for  the 
respondent.  Mr.  King  had  admitted  that  he  was  guilty  of 
contempt  and  expressed  his  regret,  and  undertaken  not  to 
offend  again.  Therefore  the  Court  would  deal  leniently  with 
him.  The  Act  being  passed  for  the  protection  of  the  public, 
and  not  of  the  legal  profession,  the  Court  would  not  make 
him  pay  the  costs  of  the  Law  Institute,  but  inflict  a  nominal 
fine,  without  costs,  as  was  done  in  Ex  parte  Simpson  (2).  It 
was  a  very  harsh  course  for  the  Incorporated  Law  Institute  to 
pursue  to  bring  this  matter  before  the  Supreme  Court,  when  it 
was  one  that  ought  to  have  been  dealt  with  in  the  Police  Court. 

Salomons,  Q.C,  in  reply.  It  would  have  been  a  much  harsher 
proceeding  to  have  prosecuted  Mr.  King  in  the  Police  Court. 
The  Act,  though  passed  chiefly  for  the  protection  of  the  public, 
was  also  intended  to  protect  the  legal  profession  from  any 
invasion  of  their  rights  by  untrained  and  irresponsible  persons. 

The  Chibf  Justics.  I  think  the  Law  Institute,  iax  from  being 
open  to  the  animadversions  which  have  been  passed  upon  them, 
have  done  nothing  more  than  their  duty  in  bringing  the  matter 
before  the  Court,  and  I  trust  they  will  as  far  as  possible  take 
care  that  the  public  are  protected,  not  only  from  unqualified 
persons  and  unskilled  persons  usurping  the  functions  of  attorneys, 
but  also  in  cases  where  attorneys  act  improperly  in  carrying  out 
the  interests  entrusted  to  them.     I  think  the  Institute  is  a  most 

(2)  12  8,0.  B.  286 


Institute. 
The  CJ, 
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valuable  body,  and  it  is  to  be  commended  for  bringing  this  matter        1837. 

before  the  Court.    They  might  have  taken  a  very  much  harsher       in  re 

proceeding  by  bringing  the  respondent  before  the  Police  Court,      ^^  ™^^^ 

and  in  that  case  the  only  penalty  the  Court  could  have  imposed    ^   ^^^ 

would  have  been  20Z.     There  is  no  doubt  that  the  13th  section  of 

the  Attorneys  Act  was  passed  not  for  the  protection  of  attorneys, 

but  for  the  protection  of  the  public.     It  is  to  protect  the  public 

against  unskilled  persons  preparing  documents   which   require 

great  skill  in  their  preparation.   This  case  is  an  illustration  of  the 

danger  of  unskilled  persons  attempting  to  do  that  which  requires 

skill.     Here  is  a  deed  which  certainly  appears  to  me,  as  far  as  I 

can  judge,  never  to  have  been  sealed  at  all.     Mr.  King  states 

that  his  impression  is  that  there  was  some  seal  attached  to  it,  and 

that  it  has  fallen  off.      That  may  be  so ;   but  looking  at  the 

document  I  should  say  that  it  has  not  been    sealed,  and  in 

addition  to  that  there  are  two  chasms  in  the  title  which  would 

have  been  discovered  if  a  solicitor  had  been  employed.     Under 

these  circumstances  I  think  it  is  the  duty  of  the   Court  to 

protect  the  public,  not  so  much  by  punishing  the  respondent, 

who  I  am  willing  to  believe  has  acted  in  ignorance  of  the  Act  of 

Parliament,  but  as  a  warning  to  other  persons  that  they  cannot 

attempt  such  duties  as  these  unless  they  have  had  the  necessary 

education  and  skill  to  unable  them  to  discharge  those  duties. 

Mr.  King  admits  that  he  has  been  guilty  of  contempt  of  Court. 

For  that  I  think  he  must  be  ordered  to  pay  a  fine  of  lOZ.,  and  also 

a  sum  of  lOZ.,  towards  the  costs  of  the  Law  Institute.     That  will 

be  a  significant  warning  to  other  persons  in  the  position  of  Mr. 

King  that  if  they  attempt  to  discharge  these  duties,  they  cannot 

do  so  unless  they  come  within  the  provisions  of  the  Act,  or  do 

the  work  without  fee  or  reward. 

Faucbtt,  J.  I  am  of  the  same  opinion.  If  Mr.  Barry  desires 
a  remedy  he  must  take  another  course  against  Mr.  King. 

Sib  G.  Innbs,  J.  I  concur  in  thinking  that  Mr.  King  has 
committed  a  breach  of  s.  13  of  11  Yic.  No.  33,  and  exposed 
himself  to  punishment.  I  think  the  punishment  proposed  to  be 
inflicted  will  be  quite  enough  to  meet  the  case,  and  to  deter 
other  persons  from  doing  similar  things.      I  think   there  was 
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strong  evidence  that  this  docmnent  was  under  ileal,  and  that  the 

seal,  an  adhesive  one^  not  uncommonly  used,  must  have  come  off. 

The  attestation  clause  shews  that  it  was  "  signed  sealed  and 

delivered;"  and  it  was  treated  as  a  deed  at  the  Stamp  Office. 

As  to   Mr.   Barry's  title^   the  Court  is  not  in  a  position  to 

pronounce  an  opinion.    We  do  not  know  what  the  conditions 

cf  sale  were. 

Order  accordingly. 

Attorney  for  Incorporated  Law  Institute :  Murray  WhUe. 
Attorneys  for  respondent :  Dibba  8f  Oibaon, 


Nov.l, 


The  C.J. 

Innee  J. 

and 

Stephen  J. 


Em  parte  GBIBB. 

~  By-ktw—qonetruetion—PMic  VehicUi  Regulation  Act  (36  Vie,  No.  14),  u.  15, 16 
— Metropolitan  Traneit  CommiBeionert'  By-lawe — By-law  28 — Cab  ftanitny 
longer  than  necesearyfor  taking  up  or  setting  dovon  paeeengere — Cabman  engaged 
by  the  day  not  plying  for  hire, 

A  cabman,  who  it  engaged  by  the  day,  and  is  waiting  for  his  fare,  cannot  be 
prosecuted  under  by-law  28  of  the  MetropoUtam  Transit  Commissioners  by-laws 
for  "permitting  his  cab  to  stand,  &o. "  in  the  street;  as  he  is  not  plying  (or 
hire. 

Quare,  whether  a  cabman  may,  though  engaged,  be  charged  with  causing  an 
obstruction  in  the  street  under  the  same  by-law. 

Pbohibition. 

The  applicant^  Henry  Cribb,  was  convicted  by  Mr.  W.  Johnson, 
S.M.,  and  fined  5«.  and  ba.  costs  upon  an  information  laid  by 
Inspector  Oram,  charging  him  that  on  the  27tli  of  August,  he 
being  the  driver  of  a  licensed  cab  plying  for  hire  in  Pitt-street, 
*'  did  stand  the  said  cab  for  longer  than  was  absolntely  necessary 
for  taking  up  or  setting  down  passengers,  the  said  place  not 
being  an  appointed  stand,  contrary  to  the  28th  clause  of  the 
by-laws  of  the  Board  of  Metropolitan  Transit  Commissioners  (1)." 

(1)  By-law 2S— "No  driver  shall,  ex-  absolutely  necessary  for  loading  or  on. 

oept  whilst  standing  on  an  appointed  loading,  or  for  taking  np  or  setting  down 

stand,  permit  his  yehide,  with  or  with-  passengers,  nor    shaU    he    cause  u7 

out  a  horse  or  liorseR,  to  stand  in  any  obstriictiun  in  any  part  of  the  city  or 

part  of  the  otty  longer  than  may  be  police  district  of  Sydney." 
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It  was  admitted  on  behalf  of  the  defendant  that  he  had  stood       ^^^' 
opposite  TattersalPs  from  10  a.m.  until  12.40  p.m.  on  the  day     ^x  parte 
mentioned  in  the  information. 

For  the  prosecution  it  was  proved  on  this  day  there  were 
races  at  Bandwick^  and  that  the  defendant's  cab^  with  about  30 
or  40  others^  caused  an  obstruction  to  the  traffic  in  Pitt-street^ 
and  admitted  that  the  cabs  left  Tattersall's  before  1  o'clock^  each 
taking  a  fare.  It  was  not  proved  that  the  defendant  brought  a 
fare. 

The  defendant's  case  was  that  he  was  engaged  by  the  day  by 
a  bookmaker  named  Hart ;  according  to  orders^  he  went  to 
Tattersall's  at  10  a.m.  Hart  told  him  to  wait^  as  he  might  want 
him  to  drive  him  round  town.  He  waited  till  12.40  and  then 
drove  Hart  to  Bandwick,  where  he  remained  tiU  the  end  of  the 
races,  and  then  drove  him  back.  When  Hart  was  in  town,  he 
(Cribb)  could  not  take  another  fare.  This  was  corroborated  by 
Hart. 

The  magistrate  fined  the  defendant  58.,  with  5«.  costs,  levy 
and  distress,  or  24  hours'  gaol. 

A  rule  ni8%  for  a  statutory  prohibition  was  granted  on  the 
following  grounds:— 1.  That,  as  Cribb  was  employed  by  the 
day^  the  case  did  not  come  within  the  meaning  of  the  28th  clause 
of  the  by-laws  of  the  Metropolitan  Board  of  Transit  Commis- 
sioners, because  Cribb  was  bound  to  wait  for  his  employer  as 
directed  by  him.  2.  That  if  the  by-law  was  intended  to  apply 
to  cases  of  the  kind  complained  of  it  was  ultra  vires.  3.  That 
the  magistrate  was  wrong  in  deciding  that  the  case  came  within 
the  meaning*  of  the  28th  clause,  and  that  the  by-law  was  not 
uUra  vires. 

Seydon,  in  support  of  the  rule.  First,  a  cabman  who  is 
engaged  and  is  waiting  for  his  fare  does  not  come  within  this 
by-law.  By-law  62  contemplates  this  very  thing  by  providing  a 
scale  of  fefcres  for  waiting.  If  the  words  ^'  when  npt  engaged  " 
ore.. imported  into  .the  by-law  after  the  word  ''stand,"  the 
difficulty  is  .gone.  Secondly^  if  the  magistrate's  construction  of 
Hm  byrlawia  oorrept,  the  by-law:  H^eliM^v^ltra  vires s.s^.^^  i^. 
16  of  the  Act  36  Vic.  No.  14,  the  Public  Vehicles  Be^vMAon  Act, 
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^^y>       show  that  these  by-lmws  miut  refer  to  vehidee  "plying  for  hire." 
BmparU    Thirdly— It  is  nnreasoiiable :  Heap  v.  The  BarrUetf  Union  (2); 
Johnson  V.  The  Mayor  of  Oroydon  (3).     Lastly^  this  constraotioii 
of  the  by-law  would  oause  g^reat  pablio  inconvenience. 

The  Gnixr  Justici.  I  am  of  opinion  that  the  stipendiary 
magistrate  has  placed  a  wrong  constmction  upon  this  by-law. 
The  by-law  itself  no  doubt  was  intended  for  a  certain  asefnl 
purposOj  and^  properly  construed^  is  neither  nUra  vires  nor 
unreasonable^  but  it  does  not  apply  to  the  case  brought  before 
the  magistrate.  The  appellant  was  charged  with  haying  kept 
his  cab  longer  than  was  absolutely  necessary  to  take  up  and 
put  down  passengers,  at  a  place  which  was  not  an  appointed 
cab-stand.  He  was  not  charged,  as  he  might  have  been,  with 
obstructing  a  street  of  the  city,  which  is  a  separate  and  distinct 
offence,  under  the  same  by-law.  It  appears  that  he  was  engaged 
by  the  day  by  a  Mr.  Hart,  and  could  take  no  other  fare ;  a&d 
that  on  this  particular  day  Hart  had  told  him  to  wait.  Daring 
the  whole  of  the  time  that  the  appellant  was  waiting  for  Hart  he 
was  engaged  just  as  much  as  if  any  person  engaged  a  cab,  and 
ordered  the  cabman  to  wait  outside  a  shop  while  the  fare  went 
in  to  make  a  purchase,  or  as  much  as  if  a  person  engaged  a  cab 
in  order  to  pay  a  visit,  and  ordered  the  cabman  to  wait.  The 
line  cannot  be  drawn  at  30  or  40  minutes  or  two  hours,  and  so 
long  as  the  cabman  was  not  plying  for  hire  or  obstructing  the 
street,  he  did  not,  under  the  circumstances  as  stated,  come  within 
the  meaning  of  by-law  28.  That  by-law  is  in  the  following 
terms : — "  No  driver  shall,  except  while  standing  on  an  appointed 
stand,  permit  his  vehicle  with  or  without  a  horse  or  horses  to 
stand  in  any  part  of  the  city  longer  than  may  be  absolutely 
necessary  for  loading  or  unloading,  or  for  taking  up  or  setting 
down  passengers,  nor  shall  he  cause  any  obstruction  in  any  part 
of  the  city  or  police  district  of  Sydney.''  That  must  mean 
standing  while  plying  for  hire,  or  it  may  mean  standing  while 
not  engaged.  It  is  clear  from  by-law  52  that  where  a  cabman 
is  engaged,  and  is  ordered  to  wait  for  his  &re,  he  is  bound  to  do 
so,  and  the  remuneration  he  is  to  receive  for  waiting  is  paid 

(2)  It  Q.6.D.  617.  (8)  16  Q.B.I).  706. 
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under  that  by-law.    I  think,  therefore,  that  the  magistrate's       ^^^' 
decision  was  wrong,  and  the  prohibition  most  be  gpranted. 

Sib  Gr.  Innib  and  Stiphih,  JJ.,  cononrred. 

Rule  absolute  without  costs. 
Attorneys  for  appellant :  Slattery  ^  Heydon. 


THE  QUEEN  v.  HALL  (thi  TOUNen). 

Criminal  law^Jury—IncompMe  panel^Ohfection  to,  must  be  taken  before  trial 
— jMdqffs  power  to  ddseharffe  jurors  of  his  own  motion  for  physical  incapacity — 
Jury  Act  (11  Vic.  No,  20),  *.  89— CW»*iwZ  Law  Act  (46  Vie.  No.  17),  #.  422— 
Cattle  stealings  oidenee  of  recent  possession — Killing  with  intent  to  steal— 
46  Vic.  No.  17,  ss.  73,  367. 

Before  the  filing  of  the  information  on  which  the  prisoner  was  conyicted,  the 
Judge  released  from  further  attendance  for  the  day  12  jurors  who  had  been 
impanelled  in  a  case  of  felony  on  Saturday  morning,  and  were  discharged  on 
Monday  morning  at  10  o'clock.  The  cards  bearing  their  names  were  not  put 
in  the  box  from  which  the  names  of  the  jury  were  drawn.  No  objection  was 
taken  at  the  time,  but  after  the  verdict  the  Judge  was  requested  to  reserre  the 
point  that  under  the  circumstances  there  had  been  a  mis- trial. 

Seld^  that  the  Judge  had  power  to  discharge  the  twelre  jurors  as  he  did  m? 
mero  motu,  without  waiting  for  them  to  claim  exemption,  under  s.  89  of  11  Vic. 
No.  20. 

SM,  also  (Innes,  J.,  duhiiante),  that  the  point  was  not  one  which  could  be 
raised  under  s.  422  of  46  Vic.  No.  17|  that  it  ought  to  have  been  raised  when 
the  prisoner  was  called  upon  to  plead ;  and  was  therefore  taken  too  late. 

A  steer,  proved  to  have  been  stolen,  was  found  in  the  prisoner's  poesession, 
roped  in  a  yard  and  admittedly  killed  by  the  prisoner.  It  was  contended  that, 
in  the  absence  of  direct  proof  that  the  prisoner  stole  the  animal,  he  could  only 
be  found  guilty  of  killing  with  intent  to  steal  under  ss.  73  and  867  of  46  Yic. 
No.  17. 

SCeld,  that  there  was  evidence  of  recent  possession  to  justify  a  verdict  of 
stealing. 

Cbowh  oasb  BESBSYED. 

The  following  case  was  stated  by  Stephen,  J :  ''  The  prisoner, 
Edward  Hall^  and  his  brother,  Philip  Hall,  were  jointly  charged 
before  me  at  the  Tamworth  Circuit  Court,  on  the  3rd  instant, 
with  stealing  a  steer^  the  property  of  George  WiUdnson.  Philip 
Hall  was  discharged  by  my  direction.    At  the  close  of  the 


00^.28. 

The  C.J. 
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and 
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^8^-  evidence,  under  357  (a)  of  the  Criminal  Law  Amendmmt  Act,  I 
TwM  left  it  to  the  jury  to  say  whether  the  prisoner  Edward  Hall  was 
*"''  g^lty  of  stealing  the  animal,  or  of  killing  with  intent,  Ac., 
Hall.  within  section  73  (6).  The  jury  found  the  prisoner  guilty  of 
stealing,,  and  at  the  request  of  the  prisoner's  counsel  I  reserved 
the  following  points : — 1.  Whether  there  was  any  evidence  to 
justify  the  said  verdict.  2.  Whether  there  had  been,  under  the 
circamstances  hereinunder  stated,  a  mis-trial.  Before  the  infor- 
mation in  the  case  had  been  filed  I  released  from  farther 
attendance  for  the  day  the  12  jurors  who  had  been  impanelled 
in  a  case  of  felony  at  about  12  on  Saturday,  and  were  discharged 
on  Monday  morning  at  10  o'clock.  The  cards  bearing  their 
names  were  consequently  not  put  in  the  box  from  which  the 
names  of  the  jury  were  drawn.  No  objection  was  taken  at  the 
time,  but  after  the  verdict  I  was  requested  to  reserve  the  point 
above-mentioned.  The  question  for  the  Court  is,  whether  the 
prisoner  is  entitled  to  his  discharge  on  either  of  the  above 
grounds." 

The  information  contained  two  counts — 1.  For  stealing  a  steer. 
2.  For  receiving  the  same  knowing  it  to  have  been  stolen. 

For  the  prosecution  it  was  proved  that  one  Wilkinson,  a  mail 
contractor,  had  three  steers  running  on  the  town  common ;  that 
he  missed  one  corresponding  to  the  beast  found  in  the  possession 
of,  and  killed  by  the  prisoner,  Edward  Hall.  It  was  branded  G 
over  ^  on  the  rump,  near  the  tail.  He  said  the  hide  produced 
was  the  hide  of  the  steer  he  had  lost.  A  piece  of  the  hide  had 
been  cut  off.     He  could  make  out  part  of  the  Gr  of  his  brand ; 

(a)  46 Vic. No.  17j B. 367 : — "Where,  within  the  said  seventy-third  section 

on  the  trial  of  a  person  for  the  offence  — the  jury  may  find  him  g^lty  of  such 

(^  kiUing  cattle,  within  the  meaning  of  last-mentioned  stealing,  or  killing,  and 

the  seventy-third  section  of  this  Act,  he   shaU    be    liable    to    pnniflbment 

it  appears  that  he  is. not  guilty  thereof,  accordingly/' 

but  is  guilty  of  stealing  the  animal,        (b)  46  Vic.  No.  17,  s.  73 : — '*  Whoso- 

the  jury  may  find  him  gidlty  of  such  ever  steals  any  cattle  shall  be  Ikble  to 

last-mentioned  offence,  and  he  shall  be  penal  servitude  for  ten  years.    And 

liable  io  punishment  accordingly.    And  whosoever  wilfully   kiUs   any  cattle, 

where,  on  the  trial   of  a  person  for  with  intent  to  steal  the  carcase,  or  skin, 

stealing  cattle,  it  appears  he  is  not  or  other  part  of  the  cattle  sokiUed, 

guilty  thereof,  but  is  giiilty  of  stealing  shall  be  liable  to  the  same  punishment 

ti|e  -aaMaser-iM^^fllEiai  or  pa^  of  such .  as  if  he  had  baea  oonvicM  of  fltealing 

caUle--^  $1  I^Uin^  the_8aid  ca^tt^  Uieau^^ 
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the  rest  of  it  had  been  cut  off.  It  was  also  proved  that  another  ^^^* 
brandy  H  over  O,  had  been  put  on  recently — according  to  some  Thb 
witnesses,  after  the  beast  was  killed,  as  the  skin  was  not  blistered  ^. 

inside.  It  was  also  proved  that  the  hide  produced  was  sent  by  Hall. 
William  Hall,  a  brother  of  the  prisoner,  to  one  Piper,  a 
soap  manufacturer,  who  sent  it  to  Smith,  a  tanner.  Police- 
Sergeant  Oldfield,  of  Moree,  arrested  the  prisoner,  Edward 
Hall,  200  miles  away.  When  he  asked  him  his  name  the 
prisoner  said,  "Find  out.'^  He  then  said,  "I  killed  the 
bullock  at  the  old  people's  place ;  it  was  branded  H  over  O.'* 
He  also  said  he  had  been  to  a  selection,  and  that  he  had  killed 
the  bullock  by  the  old  people's  orders.  Callow,  senior  constable 
at  Moonbie,  who  arrested  Philip  Hall,  admitted  that  the  Halls 
had  a  lot  of  cattle ;  but  they  were  a  mixed  lot  of  poor  cattle. 
He  never  saw  one  of  them  fat  enough  for  the  hide  in  question  to 
come  off. 

For  the  defence,  it  was  proved  that  about  the  22nd  July, 
Edward  Hall,  junior,  was  at  his  father's  selection  at  Moree 
Creek.  There  were  cattle  in  the  yard  when  the  prisoner  killed 
and  skinned  the  beast  branded  H  over  O.  Annie  Kennedy, 
sister-in-law  of  the  prisoner,  living  with  her  mother  at  Moree 
Creek,  said  that  her  mother  gave  her  two  cows  and  two  calves  ; 
that  she  sold  a  beast  18  months  old  to  Edward  Hall,  senior, 
answering  to  the  description  of  the  beast  killed  by  the  prisoner. 

The  Crown  called  in  reply  Patrick  Kennedy,  the  father  of  Annie 
Kennedy,  who  said  that  she  had  no  cattle.  Mrs.  Kennedy  had 
some,  but  had  never  given  her  daughter  any.  He  was  not  living 
with  his  wife. 

The  jury  found  the  prisoner,  Edward  Hall,  guilty  of 
stealing. 

Sogers  {Oordon  with  him),  for  the  prisoner.  As  to  the  first 
point,  though  the  jury  found  the  prisoner  guilty  of  stealing,  they 
might,  under  s.  367,  have  found  him  guilty  of  killing  with  intent 
to  steal.  B,  v.  Fogg  (1)  shews  that  the  killing  of  a  beast  cannot 
be  evidence  of  his  having  stolen  it.     As  to  the  second  point, 

(1)  3  S.C.R.  216. 
N.8.  W.B.,  Vol.  VIII.,  Law.  2  J> 
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^^^-       a  Judge  cannot  deprive   a   prisoner  of  the  privilege  of  being 
Thb        tried  by  a  jury  taken  from  a  full  panel :  11  Vic.  No.  20,  s,  39  (r). 

QUBBN 

Hall.  [The  Chiep  JUSTICE.     Was  not  this  point  taken  too  late  ?] 

No ;  it  is  a  question  of  law  arising  on  the  trial,  and  it  may  be 
taken  at  any  time  before  sentence :  46  Vic.  No.  17,  s.  422  (d). 
Ooodchap  v.  Nixon  (2)  shews  that  after  a  trial  is  over  the  cards 
containing  the  names  of  the  jurors  must  be  returned  to  the  box 
before  another  jury  is  drawn. 

[The  Chief  Justice.  The  cases  R,  v.  Sheppard  (3)  and  E.  v. 
Sutton  (4)  are  cited  in  Archbold  (19th  ed.),  at  p.  170,  to  shew 
that  "  No  cause  of  challenge  to  the  jury,  whether  to  the  array  or 
to  the  polls,  can  be  taken,  either  in  arrest  of  judgment  or 
otherwise,  after  the  jury  are  sworn.*'] 

The  incapacity  of  the  jarors  excused  must  be  made  to  appear^ 
«.6.,  by  their  own  statements  on  oath ;  the  Judge  cannot  of  his 
own  motion  exercise  his  discretion  in  excusing  them.  [He  also 
referred  to  ss.  12  and  23  of  11  Vic.  No.  20.] 

Harris,  for  the  Crown,  was  not  called  upon. 

(c)  11  Vic.  No.  20,  8.  39 : — "  And  be  less  period,  anj  person  summoned  as  a 
it  enacted  that  if ,  upon  calling  over  the  juror,  who  may  to  such  Courts  re- 
names upon  any  jurjr  panel  returned  as  spectively  shew  on  oath  sufficient 
hereinbefore  required,  any  person  grounds  for  such  exemption." 
appearing  thereon  shall  fail  to  attend,  (d)  46  Vic.  No.  I7,s.  422 r-** Where 
or  after  appearance  shall  wilfully  any  question  of  law  arises  on  the  trial 
withdraw  himself  from  the  presence  of  of  any  person,  or  is  submitted^  before 
the  above-mentioned  Courts,  it  shall  sentence  passed  on  him,  the  Conrt 
be  lawful  for  such  Courts  respectively  shall^  on  the  application  of  his  counsel 
at  their  discretion  summarily  to  or  attorney  then  made— and  may  in  its 
impose  any  fine  not  exceeding  202.  discretion,  without  any  application— 
upon  the  party  so  failing  to  attend  or  reserve  every  such  question  for  the 
withdrawing  himself,  unless  good  consideration  of  the  Judges  of  tlie 
cause  for  such  defaulter's  absence  be  Supreme  Court  ....  and  the  Uke 
made  to  appear  on  oath  to  the  satis-  proceedings  may  be  taken,  so  far  as 
faction  of  the  said  Courts  respectively,  they  are  applicable,  where  any  question 
Provided  always  that  it  shall  be  lawful  of  law  arises  on  the  amugnment  of  any 
at  any  time  for  the  said  Courts  re-  person,  or  as  to  the  verdict  or  judg- 
spectivcly  to  exempt  from  attendance,  ment  given  or  to  be  given  thereon." 
either  during  the  session  or  for  any 

(2)   2  S.C.B.  182.  (3)  1  Leaoh  101.  (4)  8  B.  &  C.  417. 
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The  Ghiif  Justice.     The  information  in  this  case  contained        18S^« 
two  connts :  the  first  for  stealing  a  steer ;   the  second  for  receiving        Th« 
the  same,  knowing  it  to  have  been  stolen.     As  to  the  first  point,      Q^"**^ 
I  am  of  opinion  there  was  abundant  evidence  to  justify  the  jury       Hall. 
in  arriving   at    a  verdict   of    guilty.  •  The    prisoner    was    in     TheCJ. 
possession  of  the  beast,  which  was  found  roped  in  a  yard  and 
killed. 

I  do  not  see  what  better  evidence  there  could  be  of  possession. 
The  evidence  shews  that  the  beast  had  been  stolen ;  if  it  was  not 
stolen  by  the  prisoner  he  had  to  give  an  account  of  it.  The 
evidence  of  recent  possession  was  sufiicient  to  justify  the  jury  in 
finding  the  prisoner  guilty. 

As  to  the  second  point,  there  is  some  difficulty.  There  were 
48  jurors  on  the  panel.  This  case  did  not  come  on  until  after  the 
Judge  had  discharged  12  of  them  under  the  following  circum- 
stances. On  Saturday  12  were  empanelled  to  try  a  case  of 
felony  and  locked  up  till  Monday,  when  they  were  brought  into 
Court  at  10  o'clock  in  the  morning.  The  learned  Judge,  knowing 
that  they  had  been  confined  for  46  hours,  out  of  consideration 
for  their  previous  labours,  and  being  of  opinion  that  they  were 
not  by  reason  of  fatigue  in  a  proper  state  to  undertake  fresh 
duties,  discharged  them.  I  am  of  opinion  that  he  had  the  power 
to  do  so,  under  s.  39  of  the  Juriea  Act,  11  Vic.  No.  20.  But  if 
the  decision  of  the  Judge  in  exempting  a  juror  had  been  wrong, 
it  would  be  ground  for  challenging  the  panel.  If  the  panel  was 
too  small,  the  prisoner  had  a  right  to  ask  for  a  larger  panel. 
The  point,  however,  was  taken  too  late.  It  is  not  "  a  question  of 
law  arising  on  the  trial,"  or  '^  on  the  arraignment  *'  under  s.  422 
of  46  Vic.  No.  17  (i).  These  jurors  were  discharged  before  the 
information  was  filed.  The  prisoner  ought  when  called  upon  to 
plead,  to  have  taken  objection  to  the  panel.  It  was  not  a  ground 
for  challenging  the  array  or  the  poll ;  as  the  gist  of  the  objection 
was  that  the  12  were  improperly  discharged.  If  the  point  had 
been  taken  at  the  proper  time  the  Judge  could  have  ordered  a 
separate  panel  to  be  summoned.  Therefore,  I  am  of  opinion, 
first,  that  the  Judge  had  power  to  do  what  he  did;  secondly, 
that  the  point  was  taken  too  late.     The  cases  B.  v.  Sheppard  (5) 

•  (6)  1  Leaoh  dOl. 

S  D  2 
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1887^ and  7?.  v.  SnHon  (G),  to  which  I  have  already  referred,  apply 

Thb        in    principle.      I    think,    therefore,    the    conviction    must  be 
^  „  sustained. 


r. 
Halt, 


FAUCBrr,  J.  I  am  of  the  same  opinion.  As  to  the  second 
point,  the  objection  ought  to  have  been  taken  before  the  trial 
commenced,  therefore  it  was  taken  too  late.  Secondly,  the 
objection  itself  is  of  no  weight.  The  Judge  had  judicial 
knowledge  of  the  state  of  the  12  jurors;  and  if  they  had 
respectively  shewn  on  oath  the  same  grounds  for  exemption,  the 
Judge  would  have  been  clearly  entitled  to  discharge  them  under 
s.  39  of  11  Vic.  No.  20.  That  section  applies  as  between  Judge 
and  jurors.  But  under  the  circumstances  why  was  it  necessary 
for  them  to  go  through  that  ceremony  ?  I  think  the  Judge  had 
power  to  discharge  them  as  he  did ;  and  I  think  in  so  holding 
we  are  only  putting  a  reasonable  construction  upon  the  Act  of 
Parliament. 

Sir  G.  Innbs,  J.  I  concur  in  thinking  that  neither  of  these 
grounds  is  a  good  one.  But  I  am  not  prepared  to  say  that  the 
second  point  was  not  properly  taken  under  s.  422. 

As  to  the  second  point,  when  a  Judge  has  excused  a  juror  on 
the  ground  that  he  is  incapable  of  performing  his  functions 
properly,  it  seems  absurd  to  say  that  such  a  course  could  be 
held  fatal  to  the  administration  of  justice.  It  was  the  practice 
of  Sir  Alfred  Stephen, 'C.J,,  to  accept  medical  certificates,  when 
genuine,  in  excuse  for  the  non-attendance  of  jurors.  As  to  s.  39 
of  1 1  Vic.  No.  20,  it  clearly  applies  only  as  between  the  Court 
and  the  jury.  It  gives  the  Judge  a  right  when  a  juror  claims 
exemption,  to  put  him  on  his  oath  to  shew  sufficient  grounds  for 
such  exemption.  If,  however,  a  Judge  is  judicially  cognisant 
that  such  grounds  exist,  he  may  discharge  a  juror  on  his  own 
mere  motion  in  his  judicial  discretion.  If  authority  is  necessary 
for  this,  it  is  to  be  found  in  Hansel  v.  The  Queen  (7),  which  is 
cited  in  Archbold's  Cr.  Prac.  (19th  Ed.)  170  in  support  of  the 
following  note : — ''  It  may  be  observed  that  there  may  be  cases 
in  which  the  Court,  without  challenge  taken,  may  and  ought  to 

(6)  8  B.  &  C.  147.  (7)  S  E.  &  B.  54 ;  Dean.  A  B.  376  ;  27  LJ.  H,C.  4. 
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excuse  a  juryman  on  the  panel  when  called,  if  he  is  obviously        ^^^' 
unfit  to  perform  his  duty  from  physical  or  mental  infirmity.*^  Thk 

QUUN 

Oonviction  sustained.  v. 

Hall. 
Attorney  for  prisoner  :  Tribe  (Tamworth)  by  Ourtiss  8;  Barry.  - 


Ex  parte  BOGAN.  July  29. 

,..        .                                                                                                                         Deo.  16. 
Lieennng  AeiM—4b  Fie.  No,  14,  *.  25—46  Vic.  No,  24,  i.  S^Paeket  licensee— 

Magittratee  wrong  in  law  without  deciding  facts — Frohibiiion, 

Packet  licenaes  are  not  reatricted  to  sea-going  vessels,  and  under  ^ch  licenses       inn^s  J 
liquor  maj  be  sold  on  board  of  any  vessel  navigating  inland  waters  other  than  a  and 

harbour.  Stephen  J. 

The  magistrates  having  given  a  wrong  decision  on  a  question  of  law,  without 
deciding  the  facta,  the  Court  set  aside  the  oonviction. 

Thjb  information  alleged  that  James  Bogan,  being  then  the 
holder  of  a  packet  license,  granted  under  the  Licensing  Acts  of 
1882  and  1888,  for  the  steam  packet  "  Minnie  Walmsley," 
trading  between  Grosford  and  Mullet  Creek  and  Peat's  Ferry  in 
the  district  of  Brisbane  Water,  whilst  the  vessel  was  plying 
within  harbour  of  Broken  Bay  between  Mullet  Creek  and  Peat's 
Ferry,  did  sell  certain  spirituous  liquors,  to  wit,  brandy  and 
whiskey,  contrary  to  the  Act,  Ac. 

The  sections  on  which  this  information  was  based,  were  s.  25 
of  45  Vic.  No.  14  (1),  and  s.  8  of  46  Vic.  No.  24  (2). 

(1)  46  Vic.  No.  14,  s.  25 :— "  Packet  force  for  the  time  being." 
liceniea  ma/  be  in  the  form  of  the  third        (2)  Amending  Act  46  Vic.  No.  24,  s. 

schedule  hereto,  and  in  accordance  with  8 :  — "  Any  sale  of  liquor  made  bj  the 

the  classification  hereinafter  prescribed,  master  of  a  vessel  who  holds  a  packet 

and  shall  authorise  the  master  of  the  license,  or  bj  any  of  the  officers  or  crew 

vessel  therein  named  to  sell  and  dispose  of  such  vessel  with  such  master's  privity 

of  liquor  to  any  paasenger  on  board  or  consent,  while  such  vessel  is  at  any 

such  vessel  during  any  voyage  or  passage,  wharf,  anchorage,  or  moorings,  or  while 

but  not  until  such  vessel  has  left  her  such    vessel   is  plying  between  places 

berth  or  moorings  and  has  proceeded  on  within  any  harbour  of  the  colony,  shall 

her  voyage  or  passage;  nor  shall  any  subject  the  master,  officer,  or  member 

auch  license  be  available  on  board  of  of  the  crew  selling  such  liquor  to  a 

any  vessel  plying  between  places  within  penalty  not  exceeding  five  pounds  for 

the  harbour  of  Port  Jackson.     Provided  the  first,  and  not  exceeding  ten  pounds 

that  nothing  in  this  Act  contained  shall  for  the  second  or  any  subsequent  ofFence. 

extend  to  prevent  any  allowance  of  liquor  And  every  sale  of  liquor  on  board  such 

being  served  out  to  the  crew  of  any  vessel  under  the  circumstances  aforesaid 

veMel,  by  order  of  the  master  thereof,  shall  be  deemed  to  be  a-  sale  by  the 

whenever  such  allowance   is   not   for-  master  until  the  contrary  be  proved." 
bidden  by  any  customs  or  other  law  in 
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1887.  At  the  hearing  before  the  Licensing  Court,  the  defendant, 

Sx parte  having  admitted  that  he  had  sold  liquor  at  ^he  place  mentioned 
in  the  information,  set  up  as  a  defence  that  Mullet  Creek  was 
not  within  the  harbour  of  Broken  Bay. 

The  magistrates  gave  the  following  decision  : — "  The  Bench 
consider  that  there  is  some  undesirable  obscurity  about  the  use 
of  the  word  *  harbour'  in  the  Acts,  but  they  are  of  opinion  that 
this  section  was  intended  by  the  Legislature  to  restrict  packet 
licenses  to  sea-going  vessels.  The  Bench  will,  however,  decide 
the  case  before  them  by  a  conviction  and  a  nominal  fine,  so  that 
(setting  all  technicalities  aside)  this  case  may  be  treated  as  a 
test  case,  and  their  decision  be  either  affirmed  or  reversed  by  the 
Supreme  Court." 

The  defendant  wad  accordingly  convicted  and  fined  one 
shilling. 

A  rule  nisi  for  a  statutory  prohibition  was  granted  on  the 
ground  that  Mullet  Creek,  the  place  at  which  the  sale  of  liquor 
took  place,  is  not  within  any  harbour  of  the  colony  of  New 
South  Wales. 

July  29.  On  July  29th, 

Seydon,  for  the  defendant  (appellant),  in  support  of  the  role. 

No  one  appeared  to  shew  cause. 

The  CouBT  (the  Chief  Justice,  Sib  Ot.  Innes  and  Stephen, 
JJ.)  reserved  judgment. 

Dec.  16.         On  December  16th  the  judgment  of  the  Court  VTas  delivered  by 

The  Chief  Justice.  This  was  an  application  for  a  prohibition 
to  restrain  certain  Justices  from  enforcing  a  decision  by  which 
they  inflicted  a  nominal  fine  upon  the  applicant,  who  was  charged 
with  selling  liquor  on  board  a  small  vessel  plying  within  the  harbour 
of  Broken  Bay.  It  appears  that  the  applicant  was  the  holder  of 
a  packet  license  issued  to  him  under  the  provisions  of  the  45th 
Vic.  No.  14,  section  25,  as  the  master  of  a  small  steam  vessel 
trading  between  Peat's  Perry,  Mullet  Creek,  and  Grosford.  By 
the  8th  section  of  the  46  Vic.  No.  24,  any  sale  of  liquor  made  by 
the  master  of  a  vessel  holding  a  packet  license  while  such  vessel 
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is  at  any  wharf,  anchorage,  or  moorings,  or  while  such  vessel  is        i^S^* 

plying  between  places  within  any  harbour  of  the  colony,  subjects  .   Sx  parte. 

the  master  to  the  penalty  mentioned  in  the  Act.     The  charge 

here  was   that  the   applicant,  being   the  holder   of  a  packet 

license,  sold  liquor  while  the  vessel  was  plying  between  places 

within   the  harbour   of    Broken    Bay.      For   the    prosecution, 

evidence  was  adduced  that  where  the  sale  took  place  was  within 

the  harbour  of  Broken  Bay,  while  for  the  defence  evidence  was 

gi?en  that    where   the    sale   took   place   was   not   within   that 

harbour,  and  that  in  fact  neither  Peat's  Ferry,  Mullet  Creek, 

nor  Gosford  were  within  that  harbour.     The  question  raised  was 

therefore    one   of   &ct,   depending   for   its  solution   upon  the 

evidence  adduced;   and  we  fail  to  see   that  the  Justices  have 

decided  this  matter  of  fact.     On  the  contrary,  they  have  dealt 

with  the  case  as  raising  a  question  of  law  apon  the  construction 

of  the  Act,  and  what  they  really  determined,  or  assume  to  have 

determined,  was  that  it  was  intended  by  the  Legislature  to 

restrict  packet  licenses  to  sea-going  vessels,  and  accordingly 

convicted  the  applicant,  inasmuch  as  the  vessel  of  which  he  was 

master  was  not  a  sea-going  vessel,  but  one  used  for  plying  in 

inland  waters.     We  are  of  opinion  that  whatever  the  Legislature 

may  have  intended  to   do,  the  Act  does  not  restrict  packet 

licenses  to  sea-going  vessels,  and  that  under  such  license  liquor 

may  be  sold  on  board  of  any  vessel  navigating  inland  waters 

other  than  a  harbour.     We  think,  therefore,  the  Justices  came 

to  a  wrong  determination  on  the  question  of  law  which  they  took 

upon  themselves  to  decide  ;   and  as  they  have  not  decided  upon 

the  facts,  this  conviction  cannot  be  upheld.     The  conviction  is, 

therefore,  set  aside,  but  without  costs. 

Rule  absolute* 

Attorneys  for  the  defendant :  Fitzhardinge,  Son,  8f  Houston. 
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July  27. 
Dec,  16. 


The  C.J. 

Innes  J. 

and 

Stephen  J. 


1887.  Ex  paHe  AH  HING. 

Ju8tice»^~'8earch  warrant —Oames  and  Wagers  Act  (14  Vic.  No,  9),  «.  \—Noj'rt^ 
summons  or  infonnation — Prohibition. 

A  defendant,  hanng  been  arrested  on  a  search  warrant,  under  the  Games  and 
Wagers  Act  (14  Vic.  No.  9)  and  allowed  bail,  appeared  on  the  day  mentioned  in 
the  recognisance,  and  an  objection  taken  on  his  behalf,  that  a  fresh  information 
and  summons  should  have  been  served  on  the  defendant  having  been  over- 
ruled, the  case  proceeded  and  the  defendant  was  convicted  and  fined. 

Held,  on  motion  for  a  prohibition,  that  as  the  information,  warrant,  arrest, 
charge,  and  conviction  were  under  the  same  Act,  a  fresh  information  was 
not  necessary.    Blake  v.  Beech  (L.B.  2  Ex.  D.  335J  distinguished. 

Held,  also,  that  the  charge  was  sufficiently  stated  in  the  information  to 
ground  search  warrant,  which  was  read  at  the  hearing;  and  that  it  was 
manifest  under  the  drcumstances  that  the  defendant  must  have  been  called 
upon  to  plead* 

Pbohibition. 

The  facts  sufficiently  appear  from  tHe  head-note  and  judgment. 

Juiif  27.         On  July  27tli 

Salomons,  Q.C.,  and  T.  G.  J,  Foster  appeared  for  the  defendant 
In  support  of  a  rule  nisi  for  a  prohibition  on  the  grounds : — 1. 
That  no  information  charging  any  offence,  or  summons  embody- 
ing such  information  had  been  issued  or  served  on  the  defendant. 
2.  That  the  substance  of  the  complaint  or  information  was  not 
stated  to  the  defendant,  and  the  defendant  was  not  called  upon 
to  plead  guilty  or  not  guilty,  or  to  shew  cause  why  he  should  not 
be  convicted.     They  relied  upon  Blake  v.  Beech  (!)• 

Rogers,  in  support  of  the  conviction,  shewed  cause.  As  to  the 
first  point,  he  distinguished  Blakey.  Beech  (1) — see  the  judgment 
of  the  Court  infra — and  cited  B.  v.  Butterworth  (2).  As  to  the 
second  point,  he  cited  B.  v.  Hughes  (3),  Paley  on  Oonvicliofns  (5th 
ed.  p.  97),  Ex  parte  Ah  Yee  (4). 

SaUmans,  in  reply.  ^^^  ^^  ^ 

Dec.  16.         On  December  16  the  judgment  of  the  Court  was  delivered  by 

The  Chief  Justice.    This  was  a  motion  for  a  rule  absolute  for 

a  prohibition  directed  to  Mr.  Buchanan,  one  of  the  stipendiaiy 

magistrates  of  the  city,  upon  two  grounds.     1st.  That  no  infor- 

(1)  L.B.  2  Ex.  D.  335 :  48  L.J.  M.C.         (3)  L.B.  4  Q.B.D.  614. 

151.  (4)  1  Weekly  Notes  (N.S.W.)  ^, 

(2)  Wilk.  Aust.  Mag.  770 


The  C  J. 
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mation  cbarging  any  offence  had  been  issued  or  served  on  the       ^^^' 

defendant.  2nd.  That  the  substance  of  the  charge  was  not  Sx  parte 
stated  to  the  defendant^  nor  was  the  defendant  called  upon  to 
plead,  or  to  shew  cause  why  he  should  not  be' convicted.  The 
proceeding  before  the  magistrate  was  under  the  14th  Vic.  No.  9. 
A  complaint  had  been  made  to  a  justice  of  the  peace  under 
section  1  of  that  Act  that  a  room  kept  by  the  applicant  in  a 
house  situate  at  No.  50  Goulburn-street  was  used  as  a  common 
gaming-house.  Thereupon  the  justice  gave  authority  by  special 
warranty  in  the  form  prescribed  by  the  Act^  to  enter  and  search 
the  said  house,  and  to  arrest  and  search  and  bring  before  a 
justice  of  the  peace,  as  well  the  keeper  of  the  said  house,  as  all 
other  persons  there  haunting,  resorting,  or  playing.  Accordingly, 
by  virtue  of  this  warrant,  a  police  constable  went  to  the  house  in 
question  and  found  a  number  of  men  sitting  round  a  table 
gambling  at  a  game  called  fan-tan.  The  applicant  was  standing 
looking  on.  He  was,  thereupon,  by  virtue  of  the  warrant, 
arrested  as  being  the  keeper  of  the  house,  and  brought  before  a 
justice  of  the  peace,  who  remanded  him,  allowing  bail.  A 
recognisance  of  bail  was  thereupon  entered  into^  the  condition 
shewing  that  the  applicant  undertook  to  appear  to  answer  further 
to  the  complaint  of  keeping  a  common  gaming-house.  On  the 
applicant's  appearance  on  the  day  mentioned  in  the  recognisance, 
the  attorney  for  the  applicant  took  the  point  that  an  information 
should  be  laid  and  a  summons  issued  and  served  on  the  defendant, 
relying  on  the  case  of  Blake  v.  Beech  (5).  This  point  was  over- 
ruled ;  the  case  proceeded,  was  clearly  proved,  and  the  applicant 
was  fined  251.,  or,  in  default  of  payment,  three  months'  imprison- 
ment. The  second  point  before  us,  and  which  was  strongly 
insisted  upon,  does  not  appear  to  have  been  taken  before  the 
magistrate.  We  are  of  opinion  that  the  conviction  was  right, 
and  should  be  sustained.  We  do  not  think  that  in  a  proceeding 
under  this  Act  it  is  necessary  to  present  a  second  information ; 
and  that  the  applicant,  having  been  arrested  under  the  search- 
warrant,  was  properly  before  the  Justice,  and  was  by  him 
properly  remanded  upon  bail^  and  might  afterwards,  without 
any  fresh  information,  be  properly  convicted  of  an  offence  uudci' 

(5)  L.B.  2  Ex.  D  336. 
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1687.       the  Act  in  pursuance  of  the  provisions  of  which  the  information 

ExpaHe     was  laid.     In  Blake  v.  Beech  (6),  the  prisoner  was  arrested  under 

Ah  King.    ^^^  g  ^^^  ^  y.^^^  ^p   j^p^  corresponding  to  our  14th  Vic.  No.  9, 

and,  then  being  in  custody,  was  convicted  of  an  offence  under 
the  provisions  of  the  16th  and  17th  Vic.  cap.  119,  without  any 
fresh  information  or  summons  disclosing  an  offence  under  the 
latter  statute.  This  was  held  by  the  majority  of  the  Court  to  be 
fatal  to  the  conviction.  The  distinction  between  that  case  and 
this  is  apparent.  Here  the  information,  the  warrant,  the  arrest, 
the  charge,  and  the  conviction  are  under  the  same  Act.  In 
Begina  v.  Butterworth  (7),  the  then  Chief  Justice,  Sir  Alfred 
Stephen,  held  that  in  order  to  convict  under  this  Act  no  fresh 
information  is  necessary,  and  that  decision,  given  in  Chambers, 
we  deem  to  be  correct.  It  is  then  contended  that  the  conviction 
is  bad  because  the  charge  against  the  applicant  was  not  stated 
to  him,  nor  was  he  called  upon  to  plead  thereto  or  show  cause 
why  he  should  not  be  convicted,  and  that  such  a  course  of  pro- 
ceeding, being  opposed  to  the  provisions  of  the  14th  section  of 
the  11  and  12  Vic.  cap.  48,  is  fatal  to  the  conviction.  It  appears, 
however,  from  the  affidavit  of  Mr.  Williamson,  that  at  the  hearing 
the  information  to  ground  the  search  warrant  was  read,  and  the 
case  proceeded  as  if  the  applicant  had  pleaded  not  guilty.  If  we 
could  see  that  the  formalities  required  by  this  I4th  section  were 
not  complied  with,  this  rule  should  be  made  absolute.  Bat  we 
fail  to  see  that  in  this  matter  all  that  should  have  been  done  has 
not  been  done.  The  point  was  not  taken  before  the  magistrate, 
which  is  itself  perhaps  a  sufficient  answer.  However,  we  think 
it  sufficiently  manifest  that  when  the  applicant  was  remanded  and 
bail  allowed,  the  charge,  which  is  abundantly  stated  in  the 
condition  to  the  recognisance  signed  by  the  applicant,  must  then 
have  been  made,  and  he  must  have  been  then  asked  how  he 
pleaded ;  at  all  events  there  is  no  proof  that  he  was  not;  and 
then  on  the  day  fixed  he,  in  pursuance  of  his  bail,  appears  to 
shew  cause.  We  are,  therefore,  of  opinion  that  the  conviction 
was  correct,  and  accordingly  this  rule  is  discharged  with  costs. 

Rule  discharged,  with  costs. 
Attorneys  for  applicant :   Williamsoyi  8f  Williamson. 

(6)  L.K.  2  Ex.  D.  336.  .    (7.)  Wilk.  Aust.  Mag.  770. 
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Negligence — Master  and  servant — Defect  in  machinery — Equal  knowledge — Volenti   j^iy  26,  27. 

nonfit  injv/rta.  Dee,  16. 

The  plaintiif,  the  engineer  of  a  steam  tug  belonging  to  the  defendant,  who      The  C.J. 
WB8  alao  the  captain,  complained  to  the  defendant  of  a  leak  in  the  boiler,  which      i<MM«  J* 
to  the  plaintiffs  knowledge  had  been  recently  repaired.    These  complaints  were    gt^gf^  j 
made  before  the  vessel  left^er  moorings  at  Sydney^  and  again  while  she  was 
on  her  way  to  Watson's  Bay,  in   Port  Jackson.     At  that  place  she  was 
exunined,  but  the  cause  of  the  leak  could  not  be  discovered.    The  defendant^ 
nevertheless,  ordered  the  plaintiff  to  proceed  to  sea,  promising  that  the  defect 
should  be  remedied  when  the  vessel  returned  to  Sydney.    The  plaintiff  obeyed 
this  order,  and  while  at  sea  sustained  injuries  from  an  explosion  caused  in  all 
probabilily  by  this  defect.    The  plaintiff  sued  the  defendant  for  negligence. 

HM,  that  as  the  plaintiffs  knowledge  of  the  risk  was  equal  to>  if  not 
greater  tban>  that  of  the  defendant,  the  latter  was  not  liable;  and  the 
plaintiff,  having  obeyed  the  order  to  go  to  sea,  which  he  was  not  bound  to  do, 
had  voluntarily  encountered  the  risk^  and  therefore,  in  accordance  with  the 
maxim  volenti  nonjlt  injuria,  could  not  recover. 

District  Oouet  appeal. 

Action  to  recover  damages  for  injuries  sustained  by  the 
plaintiff,  engineer  of  the  steam-tug  ''Young  Diok/^  of  which  the 
defendant  was  owner  and  captain,  through  an  explosion  caused 
by  a  defect  in  the  machinery. 

The  facts  as  they  appeared  from  the  plaintiff's  evidence  were 
as  follows  : — ^The  plaintiff  had  been  six  months  in  the  defendant's 
employment  as  eugineer  of  the  "  Young  Dick,"  A  short  time 
before  the  accident  a  plug  of  a  tube  in  the  boiler  had  given  way, 
and  had  been  repaired.  A  rod  of  iron  had  been  put  through 
the  defective  tube  and  screwed  up  with  a  nut  at  each  end.  On 
the  27th  of  September,  1886,  the  plaintiff  discovered  that  the 
boiler  was  leaking,  but  could  not  see  where.  He  told  the 
defendant,  who  said,  "Never  mind,  we  must  go  on."  The 
plamtiff  said,  "All  right,  you  are  the  master."  The  follow- 
ing morning  the  plaintiff  told  the  defendant  the  leak  was 
worse.  The  defendant  nevertheless  at  6  a.m.  left  the  wharf  at 
Sydney,  and  the  vessel  proceeded  to  Watson's  Bay.  There 
steam  was  shut  off,  and  the  plaintiff  and  defendant  went  down 
into  the  engine-room  and  took  off  the  plates,  and  made  a  further 
examination,  but  could  not  discover  where  the  leak  was.     On 
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^^^'  the  way  the  plaintiff  again  complained  that  the  leak  was 
SiMAT  increasing.  On  arrival  at  Watson's  Baj^  the  plaintiff  told  the 
ij^V  defendant  the  vessel  was  not  fit  to  go  to  sea.  The  defendant 
swore  at  him^  and  said  she  must  go^  and  that  when  they  got 
back  she  should  be  attended  to.  The  plaintiff  obeying  the 
defendant's  order^  proceeded  to  sea^  and  outside  the  Heads  two 
schooners  were  taken  in  tow.  Just  as  the  vessel  was  entering 
the  Heads^  as  the  plaintiff  was  making  up  the  fire^  he  heard  a 
whistle ;  thinking  the  gauge  was  broken^  he  turned  rounds  and 
as  he  did  so^  a  quantity  of  fire^  ashes  and  steam  rushed  oat  and 
scalded  and  burnt  the  plaintiff  so  severely  that  he  was  confined 
to  his  bed  for  12  days  and  to  the  house  for  three  weeks. 

A  nonsuit  was  moved  for  on  the  ground  that  there  was  no 
afiirmative  evidence  given  as  to  how  the  accident  occurred,  and 
secondly,  that  there  was  contributory  negligence  on  the  part  of 
the  plaintiff  in  going  to  sea,  knowing  of  the  risk.  The  Judge 
(Dowling)  refused  to  nonsuit. 

For  the  defendant,  Mr.  Selfe,  engineer  to  the  Marine  Board, 
proved  that  the  repair  to  the  tube  had  been  properly  effected, 
and  that  the  accident  probably  happened  through  one  of  the 
nuts  having  come  unscrewed.  He  gave  a  certificate  in  June, 
1886,  that  the  steamer  was  in  good  order.  In  December  he 
examined  her  again^  another  tube  had  then  been  inserted  in  the 
place  of  the  one  which  had  been  previously  mended  by  passing 
the  rod  through  it.  He  was  of  opinion  that  the  accident  was  not 
caused  by  a  leak  in  the  boiler.  The  defendant  admitted  that  he 
examined  the  boiler  at  Watson's  Bay,  and  that  he  said  he  would 
have  the  boiler  repaired  when  the  vessel  returned  to  Sydney. 
It  was  also  proved  that  one  of  the  plugs  or  nuts  of  the  rod  was 
found,  after  the  explosion,  at  the  back  of  the  boiler,  amongst  the 
bricks. 

In  reply  the  plaintiff  denied  that  he  had  ever  touched  the  nuts 
to  screw  or  unscrew  them. 

The  Judge  found  upon  the  evidenC'C  that  the  plaintiff  did  not 
interfere  in  any  way  with  the  nuts,  and  that  the  rod  must  have 
been  imperfectly  screwed  at  one  end ;  that  there  was  a  leak 
somewhere ;  that  the  plaintiff  made  this  known  to  the  defen- 
dant, &c.,  as  stated  in  the  plaintiff's  evidence.     He  was  also 


VOL.  VIII.]  CASES  AT  LAW.  417 

of  opinion  that  the  plaintiff  could  not  under  the  circumstances        ^^^7. 
have  declined  to  proceed  to  sea^  and  that  he  was  certainly  not       Simat 
guilty  of  contributory  negligence.     The  Judge  also  found  that       silva. 
the  cause  of  the  accident  was  the  defective  state  of  the  boiler, 
and  gave  a  verdict  for  the  plaintiff,  with  30i.  damages. 

The  defendant  appealed,  and  a  rule  nisi  was  granted  on  the 
following  grounds : — 

1,  That  there  was  no  affirmative  evidence  of  negligence 
to  go  to  the  jury;  2.  That  there  was  evidence  of  contributory 
negligence  on  the  part  of  the  plaintiff  in  voluntarily  continuing 
in  the  service  of  the  defendant  after  he  became  aware  of  the 
risk  attached  thereto  ;  3.  That  even  if  there  was  negligence  on 
the  part  of  the  defendant  there  was  no  evidence  that  such 
neglige  ice  was  the  cause  of  the  injury  to  the  plaintiff. 

Field,  for  the  defendant,  in  support  of  the  rule.  Where  a 
servant  has  knowledge  of  the  risk  incurred  equal  to  the 
knowledge  of  the  master,  the  latter  is  not  liable :  Williams 
V.  Olough  (1),  where  on  demurrer  it  was  held  that  the  declaration 
was  bad  if  it  did  not  negative  the  servant's  means  of  knowledge. 
And  in  Priestley  v.  Fowler  (2)  judgment  was  arrested  on  the 
same  ground. 

[The  Chief  Justice.  As  it  is  pointed  out  in  Dynen  v.  Leach 
(3),  the  plaintiff  knowing  of  the  danger  should  not  have  gone 
on.     So  here  the  plaintiff  voluntarily  encountered  the  risk.] 

Further,  in  the  plaintiff's  case  there  is  no  evidence  to  explain 
how  the  accident  arose.  There  must  be  affirmative  proof  by  the 
plaintiff  of  negligence  on  the  part  of  the  defendant  to  support 
the  action  :   Welfare  v.  Brighton  Railway  (4). 

[Sib  G.  Innes,  J.,  referred  to  Watlijig  v.  Oastler  (5)]. 

So  in  Metropolitan  Railway  Go.  v.  Jackson  (6),  Lord  Oaims 
{at  p.  198)   said :  '^  The  negligence  must  in  some  way  connect 

(1)  3  H.  &  N.  258;  27  L.  J.  Ex.  325.     .    (4)  L.B.  4  Q.B.  693 ;  38  L.J.Q.B.  241. 

(2)  3  M.  &  W.  1.  (5)  L.  E.  6  Ex.  73  ;  40  L.  J.  Ex.  43. 
(8)  26  L,  J.  Ex.  291,                                  (6)  3  App.  Gas.  198  ;  47  L.J,  C.P,  803. 
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1^^'  itself^  or  be  connected  by  evidence,  with  the  accident.  It  must 
Siif AT  be,  if  I  might  invent  an  expression,  founded  upon  a  phrase  in 
SiLvA.      *^®  civi^  1*^>  incuria  dans  locum  injuriss.** 

[He  also  cited  Ahop  or  Assop  v.  Yates  (7) ,] 

Coffey  for  the  plaintiff  shewed  cause.  In  Holmes  v.  Glarhe 
(8),  it  is  laid  down  that  if  a  servant  complains  to  his  master  of 
the  dangerous  state  of  machinery,  and  the  master  promises  that 
it  shall  be  repaired,  the  master  is  liable  if  in  the  meantime  an 
accident  occurs. 

[The  Chief  Justice.  Is  not  this  a  different  case  from  Hohnes 
V.  Clarke  (8).     Here  the  danger  was  continuing  every  moment.] 

Holmes  v.  Worthington  (9)  is  very  like  this  case.  There  it  was 
held  that  a  servant  knowing  of  a  defect  in  machinery,  which  he 
had  to  work,  and  voluntarily  continuing  to  use  it,  after  com- 
plaint, and  in  the  expectation  that  it  would  be  repaired,  was  not 
precluded  from  recovering  against  his  master.  A  defendant  is 
not  excused  merely  because  the  plaintiff  knew  that  some  danger 
existed  through  the  defendant's  neglect,  and  voluntarily  incurred 
such  danger.  The  amount  of  danger,  and  the  circumstances 
which  led  the  plaintiff  to  incur  it,  are  for  the  consideration  of  the 
jury :  Clayards  v.  Dethick  (10). 

[The  Chief  Justice.  That  case  was  discussed  in  Lax  v. 
Corporation  of  Darlington  (11),  by  Bramwell,  L.J.,  and  questioned 
in  McMahon  v.  Field  (12),  by  the  same  learned  Judge,  at  p.  594.] 

But  where  the  master  has  promised  to  have  the  defect 
remedied,  he  is  liable  for  any  accident  that  may  occur,  until  his 
promise  is  fulfilled  :  per  Cockburn,  C.J.,  in  Clarke  v.  Holmes  (18). 

The  plaintiff  is  not  bound  to  prove  affirmatively  what  was  the 
exact  causa  causans  of  the  accident.  The  accident  having  clearly 
been  caused  by  a  defect  in  the  boiler,  the  defendant's  liability 

(7)  2  H.  &  N.  768 ;  27  L.J.  Ex.  769,     (10)  12  Q.B.  439. 

(8)  6  H.  &  N.  349 ;  80  L.  J.  Ex.  135 :    (11)  5  Ex.  Div.  28. 
and  on  appeal  7  H.  &  N.  937 ;  31  L.  J.    (12)  7  Q.B.D.  591. 

Ex.  366.  (13)  7  H.  &  N.  at  p.  944-5. 

(9)  2  F.  &  F.  538. 


VOL.  Vm.J  CASES  AT  LAW.  419 

for  negligence   began  as  soon  as   he  was  informed    that   the        1887. 
machinery  was  ont  of  order.  Simat 

V. 

Field  in  reply.  In  Holmes  v.  Olarke  (14),  the  defendant  was 
under  a  statutory  obligation  to  fence  the  machinery.  Also  in 
that  case  and  in  Rohnea  v.  Warthington,  the  defendant  had  had 
an  opportunity  of  fulfilling  the  promise  to  repair.  Here  the 
defendant  had  no  such  opportunity,  since  it  was  impossible  to 
repair  the  boiler  till  the  steamer  returned  to  Sydney.  The 
Court  will  order  that  a  nonsuit  be  entered,  if  they  think  the 
plaintiff  ought  to  have  been  nonsuited  below:  Hammock  v. 
White  (15). 

[Coffey.  Where  a  nonsuit  is  refused  and  the  defendant  goes 
into  evidence  and  cures  any  defect  in  the  plaintiff^s  case,  the 
whole  of  the  evidence  will  be  taken  into  consideration.  Allen 
V.  Gary  (16).] 

[IndermauT  v.  Dwmea  (17)  was  also  referred  to  in  the  course 
of  the  argument.] 

Cur.  adv.  vuli. 

On  December  16th,  the  judgment  of  the  Court  was  delivered      Dec.  i6. 

by 

The  Chief  Justice.  This  was  an  appeal  from  a  decision  of  Mr. 
District  Court  Judge  Bowling,  which  was  argued  before  their 
Honours  Mr.  Justice  Innes,  Mr.  Justice  Stephen,  and  me.  The 
evidence  disclosed  that  the  plaintiff  was  an  engineer  on  board  a 
tug  steamer,  of  which  the  defendant  was  owner  and  master,  and 
it  appears  that  through  some  defect  in  the  boiler  a  quantity  of 
water  suddenly  escaped  into  the  furnace,  causing  steam  to  be 
there  suddenly  generated,  which,  rushing  out  of  the  furnace 
doors,  and  carrying  with  it  ashes  and  cinders,  injured  the 
plaintiff  severely.  The  plaintiff  thereupon  brought  this  action 
against  the  defendant  for  negligence.  It  appears  that  some 
short  time  previous  to  the  accident  taking  place,   the  boiler  had 

(14)  2  P.  &  F.  633.  (16)  7  El.  &  B.  463. 

(15)  11  O.B.N.S.  638;  31  L.J.C.P.  (17)  L.K.  1  C.P.  274;  35  L.J .C.P. 
129.  X84. 
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1887.  to  the  plaintiff's  knowledge  been  repaired,  one  of  its  tubes  whicli 
SiMAT  bad  beconoie  defective  had  been  closed  by  passing  a  rod  down  it, 
SrLVA.  ^^^>  i^  effect,  sealing  up  its  ends.  The  day  before  the  acccident 
The  C.J.  ^^^  place  the  plaintiff  discovered  that  the  boiler  was  leaking 
more  than  usual,  and  mentioned  this  to  the  defendant,  who  told 
the  plaintiff  not  to  mind,  but  to  go  on.  The  next  day,  the  boiler 
still  leaking,  the  plaintiff  again  complained^  whereupon,  the 
vessel  being  at  Watson's  Bay,  an  examination  was  made  by  the 
plaintiff  and  the  defendant  into  the  cause  of  the  leak^  without 
discovering  it.  The  defendant,  notwithstanding  this,  gave 
orders  to  proceed  to  sea  in  order  to  look  out  for  vessels,  and 
stated  that  when  the  vessel  got  back  to  Sydney  her  boilers 
should  be  attended  to.  The  plaintiff  accepted  this  order — which, 
if  he  deemed  there  was  a  risk  of  danger,  he  was  not  bound  to 
do — LcLx  V.  The  Corporation  of  Darlington  (18) — ^proceeded 
to  sea,  and  while  doing  so  the  accident  occurred.  Now, 
it  is  apparent  that,  if  the  boiler's  leaking  was  the  cause  of 
the  accident,  or  if  this  denoted  that  what  did  occur  might  occur, 
all  the  information  which  the  defendant  possessed  as  to  the  state 
of  things  he  obtained  from  the  plaintiff.  So  that  the  plaintiff, 
being  the  engineer  of  the  vessel,  probably  knew  more  of  the 
matter  than  the  defendant,  or  at  least  knew  as  much.  This 
circumstance  of  itself  is  sufficient  to  prevent  the  plaintifPs 
recovering  in  this  action.  In  order  to  recover  in  such  an  action, 
the  plaintiff  must  prove  two  things — first,  that  the  boiler  was 
unfit  for  the  purpose  for  which  it  was  used  ;  secondly,  that  the 
defendant  knew  this,  while  the  plaintiff  was  ignorant  of  it.— 
Griffiths  v.  The  London  and  St.  Katherine  Docks  Company  (19). 
If,  as  the  evidence  here  establishes,  the  plaintiff  was  as  well 
informed  as  the  defendant,  then  the  maxim  volenti  nonfit  injuria 
applies,  and  the  plaintiff  cannot  recover:  Thomas  v.  Quafier- 
maine  (20)  The  defence  in  this  case  does  not,  as  the  District 
Court  Judge  seems  to  have  thought,  rest  upon  the  doctrine  of 
contributory  negligence,  but  upon  the  doctrine  vole^iti  nonfit 
injuria.  These  two  defences  are  entirely  distinct  ones  from  the 
other.  How  important  it  is  when  dealing  with  this  class  of  cases 
to  carefully  distinguish  between  these  separate  defences  is  shown 
(18)  5  L.R,  Ex.  D.  28,  85        (19)  12  Q.B.D.  493.         (20)  18  Q.B.D.  685-701. 
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by  the  jadgment  of  Botoen,  L.J.,  in  the  case  last  cited  at  page  ^^^ 
697.  The  evidence  may  be  taken  to  show  that  both  plaintiff  and  Sikat 
defendant  were  aware  of  some  defect  in  the  boiler  which  it  was  Silya. 
intended  to  remedy.  Whether  the  known  defect  was  snfficient  j^^  qj 
to  cause  risk  of  injury^  or  whether  it  was  the  actual  cause  of  the 
accident,  is  doubtful;  but  as  to  whether  it  was  or  not  the 
plaintiff  must  be  taken  to  have  been  better  informed  than  the 
defendant,  and,  therefore,  cannot  recover.  Holmes  v.  Clarke 
(21),  which  was  much  relied  upon  by  the  plaintiff,  has  no  bearing 
upon  this  case.  In  Thomas  v.  Quartermaine  (22),  already 
referred  to,  Botoen,  L.  J.,  points  out  at  page  696 :  '^  But  where  the 
danger  is  one  incident  to  a  perfectly  lawful  use  of  the  defen- 
dant's own  premises,  neither  contrary  to  statute  nor  common 
law,  where  the  danger  is  visible  and  the  risk  appreciated,  and 
where  the  injured  person,  knowing  and  appreciating  both  risk 
and  danger,  voluntarily  encounters  them,  there  is,  in  the  absence 
of  further  acts  of  omission  or  commission,  no  evidence  of 
^^gMgence  on  the  part  of  the  defendant  at  aU.  Knowledge  is 
not  a  conclusive  defence  in  itself.  But  when  it  is  a  knowledge 
under  circumstances  that  leave  no  inference  open  but  one — ^viz., 
that  the  risk  has  been  voluntarily  encountered — ^the  defence 
seems  to  me  complete."  In  this  case  there  was  knowledge  in 
the  plaintiff,  and  the  risk,  if  any  such  was  believed  to  exist,  was 
voluntarily  encountered  by  him.  We  are  therefore  of  opinion 
that  the  verdict  entered  for  the  plaintiff  was  erroneous,  that 
such  verdict  should  be  set  aside,  and  a  verdict  entered  for  the 
defendant,  with  costs ;  the  plaintiff  must  also  pay  the  costs  of 

this  motion. 

Rule  absolute  with  costs. 

Attorneys  for  plaintiff  :  Bradley  8f  Son. 
Attorney  for  defendant :  A.  M.  Castle, 

Note. — See  the  recent  case  of  Yarmouth  v.  France  (19  Q.B.D.  647)^  in  which 
Thomas  v.  QtMrtermaine  (18  Q.B.D.  685)  is  commented  on  and  distinguished.] 

(21)  7  U.  ft  N.  937,  and  in  80  L.J.  Ex.  135 ;  31  L.J.  Ex.  356. 
(22)  18  g.B.D.  685-701. 
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Nov,  7  ^  19. 

Innes  J. 
Deffell  J. 

and 
Owen  J. 


MANN  V.  SMITH  (No.  2). 

Libel — Privileged  eommHnieation — Mniwil  intereHs. 

In  an  action  for  libel,  the  defendant,  acting  in  the  interests  of  the  creditors  of 
the  plaintiff,  who  had  sequestrated  his  estate,  entered  into  negotiation  with  the 
solicitor  of  the  plaintiff's  wife,  who  had  considerable  propertj  settled  to  her 
separate  ase,  to  make  arrangements  for  the  mutual  benefit  of  the  plaintiff  and 
his  creditors.  During  the  progress  of  the  negotiation  the  defendant,  at  the 
request  of  the  solicitor,  wrote  the  latter  a  letter  in  which  he  made  grtfe 
charges  of  misconduct  against  the  plaintiff,  and  farther,  offered  to  keep  hack 
certain  proceedings  which  would  render  the  plaintiff  liable  to  penalties  under 
the  Insolvency  Act.  This  letter  was  published,  and  is  the  Ubel  declared  upon. 
The  Judge  at  the  trial  ruled  that  the  occasion  was  not  privileged,  and  the 
plaintiff  recovered  2001.  damages. 

Held  (on  motion  for  a  new  trial),  that  the  letter  was  written  on  a  privileged 
occasion ;  and  that  the  case  must  go  down  for  a  new  trial  in  order  that  the 
questions  of  mala  fides  and  malice  might  be  submitted  to  a  jury.  Rule  absolute 
for  a  new  trial. 

New  trial  motion. 

Libel.  The  declaration  is  reported  in  7  N.S.W.  L.R.  441. 
At  the  trial  it  appeared  that  the  plaintiff^  James  Elliott  Manila 
had  been  in  business  in  Sydney  as  an  importer  of  pianos,  and 
having,  in  April,  1885,  called  a  meeting  of  his  creditors,  the 
defendant,  Harold  Selwyn  Smith,  an  accountant,  &c.,  attended 
that  meeting  as  representative  of  a  certain  creditor  of  the 
plaintiff.  Subsequently  the  defendant  saw  Ellis,  the  solicitor  of 
the  plaintiff's  wife,  with  the  view  to  make  some  arrangement  by 
which  the  plaintiff  might  satisfy  his  creditors,  and  the  plaintiff 
and  his  wife  gave  promissory  notes  to  the  amount  of  80001. 
After  this,  in  August,  1885,  the  plaintiff  sequestrated  his  estate, 
and  in  December  following  published  a  notice  of  intention  to 
apply  for  a  certificate  of  conformity.  Then  the  defendant  again 
called  on  Mrs.  Mann's  solicitor,  and  after  some  conversation  it 
was  arranged  that  defendant  should  write  a  letter  to  ElliBj 
telling  him  all  about  the  affairs  in  the  matter  of  the  plaintiff's 
insolvency.  The  ol)ject  of  the  letter  was  to  induce  Mrs.  Mann's 
trustees  and  the  plaintiff's  mother-in-law,  for  whom  Ellis  also 
acted,  to  furnish  the  money  required  to  enable  the  plaintiff  to 
pay  20^.  in   the  pound.     This  letter,  which  contained   serious 
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charges  of  misoondnct  agamst  the  plaintiff^  was  seen  by  several       ^^^- 
persons^  and  is  tlie  alleged  libel  declared  on.  Mann 

At  the  trial  before  Faucett,  J.,  it  was  contended  on  behalf  of  smith. 
the  defendant  that  the  letter  was  a  privileged  communication^ 
and  that  it  was  incumbent  upon  the  plaintiff  to  prove  malice  on 
the  part  of  the  defendant.  His  Honour  declined  so  to  rule^  and 
the  matter  went  before  the  jury  to  say  whether  the  letter  was  a 
libel  or  not.  The  jury  found  a  verdict  for  the  plaintiff,  with 
damages  200Z. 

A  rule  nisi  for  a  new  trial  was  obtained  by  the  defeudant  on 
the  ground  (among  others)  that  his  Honour  ought  to  have  ruled 
that  the  occasion  when  the  defendant  wrote  to  Mr.  Ellis  was  a 
privileged  occasion. 

On  the  7th  November,  1887,  Nov,  7. 

Rogers  and  0.  B.  Stephen  for  the  defendant,  moved  to  make 
the  rule  absolute. 

Sogers  (after  the  evidence  was  read) .  In  libel,  when  the  occasion 
is  privileged,  it  is  for  the  plaintiff  to  show  mala  fides  :  Olarh  v. 
Molyneiix  (1).  Though  defendant  was  not  a  delegate  from  the 
creditors,  he  was  acting  in  their  interests;  he  had  no  wrong 
motive :  Beatson  v.  Skene  (2) ;  Spill  v.  Maule  (8) ;  Boscoe,  N.P. 
14th  ed.,  p.  805. 

0.  B.  Stephen  followed  on  the  same  side.  Every  man  ought 
to  tell  all  he  knows:  Odgers,  p.  274;  Bobshaw  v.  Smith  (4.) 
There  were  mutual  interests  between  Ellis  and  defendant,  which 
made  the  occasion  privileged  :  Harrison  v.  Btish  (5)  ;  Starkey  on 
Libel,  526;  MacDougallv.  Glaridge  (6) ;  Bennett  v.  Deacon  (7) ; 
Story  V,  Challands  (8). 

Salomons,  Q.C.  {Oihson  with  him),  shewed  cause.  The  question 
of  privilege  is  decided  by  authority.  There  must  be  a  legal, 
moral,  or  social  duty  to  justify  the  utterance  of  libellous  words  : 
Folkard  on  Slander  (4th  ed.   284)  ;    Waring  v.  Macaulay  (9). 

(1)  8  Q.B.D.  237  ;  47  L.J.  Q.B.  230.    (6)  1  Camp.  266. 

(2)  6  H.  &  N.  888  ;  29  L.J.  Ex.  430.    (7)  2  C.B.  628  ;  15  L.J.  C.P.  289. 
(8)  L.B.  4  Ex.  232  ;  38  L.J.  Ex.  138.    (8)  8  0.  &  P.  234. 

(4)  88  L.T.  423.  (9)  7  L.E.  (Irish)  282. 

(5)  5  £.  &  B.  844 ;  25  L J.  Q.B.  25. 
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1887.       Defendant  had  no  sach  dnty^  and  he  consulted  Ellis  withoat 
Mann       the  knowledge  of  the  creditors :  Dicheson  v.  Hilliard  (10).    The 
SMrrH.      letter  proposed  a  violation  of  the  InsolverU  Act,  and  was  not 
privileged. 

[Innes,  J.  On  the  authority  of  The  Queen  v.  McQrave  (11),  the 
letter  does  not  charge  the  plaintiff  with  offences  against  s.  73  of 
5  Vic.  No.  17.] 

Parsons  v*  Surgey  (12).  There  must  be  a  duty:  PurceU  v. 
Sowler  (13)  ;  Martin  v.  Strong  (14) ;  Brooks  v.  Blanchard  (15) ; 
Goxhead  v.  Richards  (16)  ;  Ellis  v.  Bank  of  Avstralasia  (17). 

Rogers,  in  reply.  Our  interest  sent  us  to  Ellis.  If  the  language 
is  bond  fide  it  is  relevant  to  the  business :  Cooke  v.  Wildes  (18). 
Plaintiff  must  remove  the  presumption  of  the  occasion  being 
privileged  :  Clarke  v.  Molyneux  (19).  There  was  no  suggestion 
to  compound  a  felony,  as  the  accusations  were  of  misdemeanours. 
[He  also  cited  TtLson  v.  Evans  (20),] 

Ciir,  adv.  vult. 

Nov.  19.  On  November  19th  the  judgment  of  the  Court  was  delivered  by 
Sib  Gboroe  Innes,  J.  In  this  action  the  plaintiff  seeks  to 
recover  damages  for  the  publication  of  an  alleged  libel  upon  him 
under  the  following  circumstances  : — Prior  to  August,  1886,  the 
plaintiff  was  engaged  in  business  in  the  importation  of  pianos, 
having  in  October,  1 883,  entered  into  partnership  in  that  business 
with  one  Horace  Brinsmead.  Shortly  after  entering  into  that 
partnership  the  firm  became  involved  in  financial  difficulties. 
The  plaintiff  had  married  a  young  lady  of  the  name  of  Farrell,  a 
member  of  a  wealthy  family.  The  money  with  which  the 
plaintiff  commenced  business  was  3000Z.,  2000Z.  of  which  were 
lent  to  him  by  his  mother-in-law,  Mrs.  Farrell;  and  10002.  by  his 
brother-in-law,  Mr.  Farrell.     Mrs.  Mann  had  considerable  means 

(10)  L.R.  9  Ex.  79  ;  48  L.J.  Ex.  37,  (16)  2  C.B.  669 ;  16  L.J.  C.P.  278. 

(11)  Wilk.  Au8t.  Mag.  (4th  ed.)  781.  (17)  8  N.S.W.  L.R.  97. 

(12)  4  F.  &  F.  247.  (18)  6  E.  &  B.  828 ;  24  L  J.  Q.B.  367. 

(13)  2  C.P.D.  215 ;  46  L.J.  C.P.  808.  (19)  3  Q.B.D.  237  ;  47  L.J.  Q.B.  230. 

(14)  6  Ad.  &  £.  535.  (20)  12  A.  &  £.  733. 

(15)  1  Cp.  &  M.  779  J  8  Tjr.  844. 
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of  her  own  settled  upon  her^  and  vested  in  trustees  on  her 
marriage  settlement.  Mrs.  Parrell,  the  plaintifE^s  mother-in-law, 
is  a  ladj  of  considerable  wealth.  The  plaintiff,  finding  that  his 
firm  was  in  difficnlties,  induced  his  wife,  under  circumstances 
more  particularly  referred  to  hereafter,  to  enter  into  a  guarantee 
with  the  Union  Bank  to  the  extent,  it  is  stated,  of  some  8000Z., 
and  to  give  promissory  notes  to  the  extent  of  some  7000Z.  or  8000Z. 
The  firm  of  which  the  plaintiff  was  a  member,  carrying  on  business 
under  the  name  of  Brinsmead  and  Co.,  had  become  largely 
indebted  to  the  firm  of  John  Brinsmead  and  Sons  in  England. 
John  Brinsmead  and  Sons  had  given  to  Horace  Brinsmead,  the 
plaintifPs  partner,  a  power  of  attorney  to  act  for  them,  and  that 
power  Horace  Brinsmead,  in  February,  1885,  transferred  to  the 
defendant,  who  is  an  accountant,  arbitrator,  and  general  agent. 
In  April,  1885,  the  plaintiff  called  a  meeting  of  his  creditors. 
Horace  Brinsmead  having  requested  the  defendant  to  attend 
that  meeting  as  representative  of  John  Brinsmead  and  Sons,  the 
defendant  on  the  8th  April,  1885,  wrote  a  letter  suggesting  that 
the  plaintiff  should  call  on  him  in  order  that  some  arrangement 
should  be  made.  In  pursuance  of  that  letter  the  plaintiff,  on 
the  9trh  April,  called  on  the  defendant.  This  is  the  first  occasion 
on  which,  so  &r  as  is  to  be  gathered  from  the  evidence,  plaintiff 
and  defendant  were  brought  together.  Plaintiff  and  defendant 
conversed  at  length  upon  the  financial  affairs  of  the  firm,  and 
entered  largely  into  some  suggested  misconduct  of  the  plaintiff, 
with  special  reference  to  the  misappropriation  by  plaintiff  of 
specific  moneys  of  John  Brinsmead  and  Sons.  At  that  interview 
the  plaintiff  expressed  a  wish  that  the  defendant  should  attend 
atte  proposed  meeting  of  creditors  next  day,  and  there  represent 
John  Brinsmead  and  Sons.  The  defendant  did  so,  occupying  the 
chair,  and  taking  an  active  and  prominent  part  in  the  proceedings 
of  the  meeting.  Subsequently  to  that  the  defendant  and  plaintiff 
had  repeated  interviews  in  the  months  of  April  and  May,  In 
May  the  plaintiff  proposed  to  the  defendant  that  his  wife  should 
give  a  guarantee  to  the  extent  of  some  8000Z.  Defendant 
remonstrated  upon  this  proposal  to  involve  the  wife  so  largely, 
and  inquired  of  plaintiff  who  his  wife^s  solicitor  was.  The 
plaintiff     informed     him,     Mr.     Ellis.      Defendant    proposed 
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1887.  that  he  should  see  Ellis  on  the  matter^  bat  to  this  the 
Mann  plaintiff  woold  not  assent.  Shortly  after  this  a  deed  of 
SioTH  assignment,  or  rather  of  arrangement,  was  prepared,  and 
innttsJ  contemporaneously  with  the  execution  of  that  deed  the 
plaintiff  and  his  wife  gave  joint  and  several  promissory  notes  to 
the  amount  of  7000Z.  or  8000Z.  The  defendant  at  this  time  was 
acting  for  all  the  creditors  excepting  the  Union  Bank  and  a  Mr. 
Sands.  In  July,  partly,  as  the  defendant  alleges,  in  conseqnenoe 
of  a  statement  made  to  him  by  a  clerk  of  a  Mr.  Boyle,  one  of  the 
creditors,  and  partly  in  consequence  of  a  letter  from  the 
plaintiff,  which  was  then  shewn  to  the  defendant  (but  of  the 
contents  of  which  we  knew  nothing),  the  defendant  saw  Mr. 
Ellis  upon  the  affairs  of  plaintiff,  and  with  special  reference 
to  the  liability  of  the  plaintiff's  wife  in  connection  with  the 
affairs  of  the  firm,  and  had  a  lengthy  conversation  with  him  on 
the  subject.  Ellis  seems  to  have  then  asked  the  defendant  to 
furnish  him  with  full  information  upon  the  matter.  Defendant  and 
Ellis  had  several  subsequent  interviews  on  the  same  subject, and 
in  the  course  of  them  the  position  and  interests  of  Mrs.  Farrell, 
the  plaintiff's  mother-in-law,  who  had  largely  assisted  the 
plaintiff  with  mOney,  and  for  whom  Ellis  was,  and  for  years  had 
been,  solicitor,  were  freely  discussed.  Notwithstanding  these 
interviews  and  various  efforts  to  prevent  plaintiff  from  going 
into  the  Insolvency  Court,  the  sequestration  of  his  estate  took 
place  on  the  10th  of  August,  1885.  That  sequeslration  was 
voluntary  on  the  part  of  the  plaintiff,  and  it  being  manifest  ihat 
he  was  liable,  not  only  for  his  own  private  debts,  but  also  for 
the  debts  of  Brinsmead  &  Company,  they  were  included  in  the 
plaintiff's  schedule  of  liabilities.  Mr.  Edward  Stephen  was 
appointed  official  assignee.  Mr.  Stephen,  upon  the  instructions 
of  all  the  creditors,  except  the  Union  Bank,  instructed  the 
defendant  to  make  full  investigations  with  a  view  to  the  elucidar 
tion  of  the  affairs  of  the  insolvent,  the  plaintiff.  From  July  to 
December  the  defendant  does  not  appear  to  have  seen  Mr.  EUis 
upon  the  matter.  In  the  meantime  several  examinations  had 
been  held  in  the  Insolvency  Court.  The  plaintiff,  on  the  8th  of 
December,  published  in  the  Oazette  notice  of  his  intention  to 
apply  for  his  certificate  of  conformity,  and  there  is  no  question 
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that  some  of  the  creditors  intended  strenuously  to  oppose  that 
application.  In  this  state  of  circumstances  the  defendant  again 
called  on  Ellis.  The  defendant's  evidence  upon  this  point  of 
the  case  is  as  follows : — "  I  went  to  Mr.  Ellis  again  on  the  21st 
December^  and  I  had  a  very  long  conversation  with  him.  I  told 
him  I  had  come  again  to  see  him  about  Mann's  affairs^  not  as 
representing  the  creditors^  but  to  have  a  private  and  confidential 
chat  with  him  to  see  whether  some  arrangement  could  be  made 
to  prevent  the  proceedings  which  I  was  instructed  by  the 
creditors  to  take."  Further  on,  Ellis  having  inquired  of  him 
what  would  it  take  to  make  a  compromise  with  the  creditors,  the 
defendant  says,  "  I  told  him, '  You'll  make  no  compromise  with 
the  creditors,  for  they  are  all  very  angry,  and  I  don't  come  from 
the  creditors  at  all.'  "  In  a  long  conversation  between  the 
defendant  and  Ellis  the  whole  matter  was  f uUy  discussed,  the 
defendant  pressing  Ellis,  as  representing  Mrs.  FarreU  and  the 
trustees  of  Mrs.  Mann,  to  lay  before  them  the  expediency  of 
paying  such  an  amount  of  money  as  would,  with  a  sum  that 
defendant  stated  Horace  Brinsmead  would  pay,  give  the  creditors 
twenty  shillings  in  the  pound,  with  a  view  to  stopping  all 
proceedings  in  and  arising  out  of  the  insolvency,  Ellis,  at  the 
conclusion  of  the  interview,  said,  ''You  write  me  a  letter 
embodying  the  accounts,  and  telling  me  aU  about  the  affairs, 
telling  me  also  that  you  think  Mann  cannot  get  his  certificate. 
and  also  that  other  proceedings  may  be  taken  against  him," 
adding  that  the  letter  should  be,  as  all  their  prior  conversations 
had  been,  regarded  as  strictly  confidtotial.  The  defendant 
promised  to  write  such  a  letter,  and  it  is  clear  that  the  letter 
was  to  be  used  as  a  means  to  influence  Mrs.  FarreU  and  the 
trustees  of  Mrs.  Mann's  settlement  to  furnish  the  required 
money.  The  letter  was  written  by  defendant  to  Mr.  Ellis,  on 
the  2nd  January,  1886.  It  was  shown  by  Ellis  to  Mrs,  FarreU, 
and  probably  to  the  trustees  of  Mrs.  Mann,  and  its  substance 
was  conveyed  (we  are  not  told  exactly  how)  to  the  knowledge  of 
the  plaintiff.  The  letter  is  the  alleged  Ubel  declared  on.  It  is 
a  lengthy  document,  and  beyond  all  question  contains  charges 
of  misconduct  of  a  very  serious  character  against  the  plaintiff, 
and  many  statements  in  the  letter  are  in  a  high  degree  defama- 
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^^^'  tory ;  so  that,  apart  from  the  question  of  privilege^  the  letter  is 
Hann  clearly  libellous.  At  the  trial  before  his  Honour  Mr.  Justioe 
Smith.  Faucett,  the  defendant^  on  the  plea  of  not  guilty^  contended  that 
initM  J.  *^®  occasion  was  privileged,  and  that  the  letter  was  privileged, 
and  that  it  was  therefore  incambent  upon  the  plaintiff  to  prove 
actual  malice  or  an  absence  of  bona  fides  on  the  part  of  the 
defendant.  His  Honour  declined  so  to  rule,  and  the  case  wont 
to  the  jury,  formally,  no  doubt,  for  them  to  say  whether  the 
letter  was  a  libel  or  not,  but  really  merely  as  a  matter  of  assess- 
ment of  damages.  The  jury  found  a  verdict  for  the  plaintiS, 
with  damages  200L  The  case  now  comes  before  us  on  a  motion 
for  a  new  trial  as  a  pure  question  of  law,  whether  under  the 
circumstances  stated  above,  the  letter  was  privileged.  It  is 
admitted  by  the  counsel  for  the  plaintiff  that  if  the  letter  was 
privileged  there  must  be  a  new  trial.  Upon  this  question  of 
qualified  privilege  we  are  not  aware  that,  as  a  general  proposi- 
tion, the  "  legal  canon,''  as  Lord  Oampbeli  calls  it,  propounded 
in  argument  and  adopted  in  the  considered  judgment  of  the 
Court  of  Queen's  Bench  in  the  well-known  case  of  Harrison  v. 
tiush  (21),  can  be  improved  upon.  That  canon  is  as  follows:-* 
''  A  communication  made  bona  fide  upon  any  subject  matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it  contain  criminatory 
matter  which,  without  this  privilege,  would  be  slanderous  and 
actionable."  The  meaning  of  the  words  ''interest*'  and  ''duty" 
are  exemplified  in  that  case.  The  defendant  there  had  com- 
plained to  a  Secretary  of  State  of  serious  misconduct  on  the 
part  of  the  plaintiff  in  the  exercise  of  his  office  as  a  justice  of 
the  peace.  Lord  Campbell  says : — "  Little  need  be  said  to  show 
that  the  writer  of  the  letter  had  both  an  interest  and  a  duty  in 
the  subject  matter  of  the  communication.  Assuming  that  the 
plaintiff  had  misconducted  himself  as  a  magistrate  in  the  manner 
alleged,  all  the  electors  and  inhabitants  of  Frome  had  suffered  a 
grievance  by  a  magistrate  having  fomented  the  riot  instead  of 
quelling  it,  and  having  endangered  instead  of  protecting  life 
and  property  within  the  borough.     They  have  an  interest  that 

(21)  6  E.  &  B.  834. 
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they  may  not  longer  remain  subject  to  the  jarisdiction  of  a 
magistrate  who  so  violates  the  law^  and  it  was  the  duty  of  those 
who  had  witnessed  the  offence  to  try  by  all  reasonable  means  in 
their  power  that  it  shonld  be  inquired  into  and  punished. 
'Duty'  in  the  proposed  canon  cannot  be  confined  to  legal  duties 
which  may  be  enforced  by  indictment^  action^  or  mandamus,  but 
must  include  moral  and  social  duties  of  imperfect  obligation." 
Now^  in  considering  and  deciding  whether  a  communication  is 
or  is  not  privileged^  the  Court  must  have  regard  to  all  the 
circumstances  disclosed  by  the  evidence.  What  was  the  relation 
of  the  parties  to  the  subject  matter^  and^  with  reference  to  that 
subject  matter,  to  one  another  T  What  is  the  character  of  the 
communication  itself,  how  far  is  it  relevant ;  ai*e  its  expressions 
justifiable  or  not  under  the  circumstances — ^that  is,  do  they,  or 
do  they  not,  manifestly  go  beyond  all  bounds  of  common  sense, 
80  that  the  language  is  not  merely  intemperate  or  even  unduly 
strong  or  violent,  in  which  case  it  would  have  to  go  to  the  jury — 
but  is  it  altogether  incapable  of  justification  ?  See  Fryer  v. 
Kinneraley  (22),  Oooke  v.  Wildes  (28),  Spillr.  Maule  (24),  Oowlea 
V.  Potts  (25).  Is,  or  is  not,  the  communication  manifestly 
tainted  with  a  want  of  hona  fides ,  or  with  evident  and  unmistak- 
able malice  f  In  short,  is  it,  or  is  it  not,  within  the  scope  of  any 
legitimate  '*  interest "  or  *'  duty  '*  of  communicator  and  person 
communicated  with  f  Each  case  must  depend  upon  its  own 
circumstances.  Difference  of  opinion  in  the  application  to  given 
circumstances  of  well-understood  rules  of  law  have  been  not 
unfrequent  amongst  Judges,  and  eminently  so  in  this  particular 
branch  of  law.  See  Ooxkead  v.  Richards  (26) ;  Bennett  v.  Dea^con 
(27).  It  is  not  enough  that  some  of  the  circumstances  indicated 
in  the  above-quoted  ''legal  canon,"  as  being  the  necessary 
ingredients  to  a  privileged  communication,  exist ;  it  seems  to  us 
that  a  communication  must,  prima  fadey  have  all  those  ingredients 
before  it  is  entitled,  as  a  matter  of  law,  to  be  regarded  as  a 
privileged  communication,  and  as  such  either  to  entitle  the 
defendant  to  a  nonsuit  or  to  have  the  matter  submitted  to  a  jury 


1887. 
Makn 

V. 

Smith. 

iKMt  J. 


(22)  15  C.B.  N.S.  422. 

(23)  5  E.  &  B.  328. 

(24)  L.B.  4Ex.  232. 


(25)  34L.J.  Q.B.  217 

(26)  2  OB.  569. 
f27)  2  C.B.  628 
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1887.  for  determination  upon  the  questions  of  fact  as  to  bona  fides  or 
Makn  actual  malice.  We  have  been  referred  to  several  cases^  wUch 
Smith,  more  or  less  illustrate  these  propositions,  but  we  do  not  deem  it 
innct  J.  necessary  to  dwell  upon  them  in  detail.  With  the  question  of 
what  are  the  respective  functions  of  the  Judge  and  the  jury  in 
cases  which  are  admittedly  cases  of  privileged  communications, 
we  have  in  this  case  no  concern.  The  case  of  Spill  v.  Maule  (28) 
is,  upon  part  of  this  case,  much  in  point.  There  the  defendant 
was  a  creditor  of  the  firm  of  which  the  plaintiff  and  another  were 
partners.  The  plaintiff  and  his  partner  got  into  financial  diffi- 
culties, and  the  defendant,  who  had  been  engaged  in  winding 
up  their  affairs,  wrote  a  letter  to  a  firm  who  were  also  creditors, 
in  which  he  imputed  disgraceful  and  dishonest  conduct  to  the 
plaintiff  with  regard  to  the  available  assets  of  the  estate.  It 
was  held — indeed,  admitted  not  to  be  capable  of  doubt — tiuX 
the  occasion  was  privileged,  on  the  ground  of  the  interest  which 
the  defendant  had  in  the  winding  up  of  the  affairs  of  the  plaintiff 
and  his  partner.  Now,  applying  that  case  to  the  circumstances 
of  this,  it  seems  to  us  that  the  occasion  here  was  privileged  on 
the  same  ground  as  that  on  which  in  Spill  v.  Maule  the  occasion 
was  held  to  be  privileged,  viz.,  the  interest  which  the  defendant 
had  in  the  winding  up  of  the  affairs  of  the  plaintiff,  and  his 
employment  by  many — the  majority — of  the  creditors  in  the 
progress  of  the  plaintiff's  insolvent  estate  through  the  Court  in 
Insolvency.  His  Honour  who  tried  the  case  seems,  although  on 
the  motion  for  a  nonsuit  he  held  the  communication  to  be 
privileged,  to  have  held  that — as  the  defendant  said  at  the  trial, 
that  in  his  interview  with  Ellis  on  the  2Ist  December  he  did  not 
go  there  on  behalf  of  the  creditors — ^this  destroyed  the  privilege. 
We  are  unable  to  agree  with  his  Honour  in  this  view.  The 
terms  of  the  letter  itself  seem  to  us  to  indicate  that  it  was 
written  in  the  interests  of  the  creditors  who  had  employed  him, 
and  on  their  behalf.  It  may  well  be,  and  probably  is,  the  bet 
that  the  defendant  was  not  authorised  by  those  creditors  to 
propose  all  the  terms  which  are  proposed  in  the  letter ;  but  that 
he  was  employed  by  them  to  obtain  for  them  as  near  an  approach 
to  20^.  in  the  pound  as  might  rightly  have  been  obtained,  there 

(28)  L.B.  4  Kx.  232. 
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can  be  no  doubt ;  and  that  the  obtaining  20«.  in  the  pound  for  ^^^- 
those  creditors  was  a  main  feature  of  defendant's  proposition  is  Makv 
manifest.  We  think^  therefore,  that  notwithstanding  that  smith. 
portion  of  defendant's  evidence  which  seems  to  have  affected  jnnesJ. 
his  Honour's  mind,  the  occasion  created  a  privilege,  and  that  in 
a  communication  to  Ellis  (who  may  be  looked  upon,  and  indeed 
has  been  throughout  treated  as  the  representative  of  Mr. 
Farrell,  a  creditor  in  the  estate,  and  of  Mrs.  Mann,  and  her 
tmstees^  who  also  had  a  large  pecuniary  interest  in  the  matter) 
the  defendant  might  have  used  de&matory  expressions  concern- 
ing the  plaintiff  in  relation  to  the  subject  matter,  which  defama- 
tory expressions  would,  as  matter  of  law,  have  been,  prima  fdoie, 
privileged.  We  are,  however,  obliged  to  look  at  the  character 
of  the  communication.  It  is  contended  on  the  part  of  the 
defendant  that  the  occasion  having  created  a  privilege,  his 
Honour  should  have  nonsuited  the  plaintffi,  or  have  directed  a 
verdict  for  the  defendant,  on  the  ground  that  there  was  no 
evidence  of  mala  fides  or  of  malice  to  rebut  the  presumption 
which  arose  in  &vour  of  the  defendant  by  reason  of  the  occasion 
having  created  a  privilege.  On  the  part  of  the  plaintiff  it  is 
contended  that,  even  admitting  that  the  occasion  created  a 
privilege,  the  letter  itself  was  such  as  so  obviously  and 
manifestly  did  not  come  within  the  privilege  created  by  the 
occasion,  and  that  the  Judge  would  not  have  been  justified  in 
letting  it  go  to  the  jury  as  a  prima  fa^iie  privileged  communica- 
tion. It  is  unquestionable  that  in  some  cases,  although  the 
occasion  may  have  created  a  privilege  to  make  with  impunity 
(unless  mala  fides  or  express  malice  be  proved)  defamatory 
statements  concerning  the  plaintiff,  yet  the  nature  and  character 
of  the  communication  may  manifestly  be  such  as  to  place  the 
communication,  as  matter  of  law,  outside  the  privilege.  For 
instance,  if  the  defamatory  statements  are  utterly  irrelevant  to, 
and  have  no  possible  connection  with,  the  subject  matter  in 
respect  to  which  the  occasion  arises,  as  in  the  case  put  in  the 
judgment  in  Cawles  v.  Potts  (29) ,  the  Judge  at  the  trial  or  the  Court 
in  Banco  would  hold  that  such  statements  were  not  privileged. 
In  Gawles  v.  Potts,  Blackburn,  J.,  says : — "  The  plaintiff  cannot, 
(29)  84  L.J.  Q.B.,  at  p.  ^50. 
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1887.  as  we  think,  complain  of  any  statement  honestly  made,  if  pertbenfc 
Mann  to  the  question  whether  the  plaintiff  was  fit  to  be  trasted,  und 
every  statement  relating  to  his  honesty  and  preyions  conduct  in 
business  was  pertinent  to  such  a  question.  If  the  defendant  had 
made  statements  injurious  to  the  plaintiff's  character  on  some 
matter  not  in  any  way  connected  with  the  subject  of  his  fitness 
to  be  a  trustee,  as  if,  for  instance,  there  had  been  a  statement 
made  that  he  had  beaten  his  wife,  that  would  have  been 
wholly  unwarranted  by  the  occasion,  and  would  consequently  not 
have  been  privileged.'*  Other  illustrations  readily  occur,  but  we 
proceed  to  the  case  immediately  before  us.  The  letter  containing 
the  alleged  libellous  matter  is  a  somewhat  remarkable  document. 
At  the  trial  it  was  contended,  though  perhaps  not  very  strongly 
urged,  that  the  letter  could  not  be  even  prima  feicie  privileged, 
as  it  amounted  to  a  proposition  to  compound  a  felony.  His 
Honour,  we  understand,  did  not  see  that  the  letter  contained  any 
such  proposition ;  but  the  tendency  of  the  learned  Judge's 
remarks  upon  that  subject,  so  far  as  those  remarks  have  been 
brought  before  us,  is  by  no  means  opposed  to  the  inference  that 
if  he  had  so  viewed  the  letter  he  would  have  held  that  it  could 
not  be  privileged.  Now,  none  of  the  offences  which  in  the  78rd 
section  of  our  Insolvency  Act  (5  Vic.  No.  17)  are  declared  to  con- 
stitute fraudulent  insolvency,  are  technically  felonies.  The 
person  convicted  of  the  crime  of  fraudulent  insolvency 
is  liable  to  a  sentence  of  15  years'  transportation  (now  the 
substituted  period  of  hard  labour  on  the  roads),  but  techni- 
cally, the  crime  is  a  misdemeanour.  The  letter,  therefore,  does 
not  charge  the  plaintiff  with  having  committed  a  felony. 
Technically,  also  it  may  be,  on  the  authority  of  Beffina  v. 
M'Orave,  reported  in  the  appendix  to  Wilkinson's  Plunkstfs 
Australian  Magistrate  (4th  edition,  p.  781),  that  the  letter  does  not 
charge  the  plaintiff  with  any  offence  under  the  73rd  section  of  5 
Vic.  No.  17 ;  but  the  letter  certainly  does  charge  the  plaintifi 
with  having  committed  offences  punishable,  under  sections  18 
and  19  of  7  Vic.  No.  19,  with  imprisonment  for  12  months.  The 
language  of  the  letter  is  in  some  places  very  strong,  and  to  as, 
looking  at  it  as  a  whole,  it  seems  fairly  arguable — to  say  the 
least  of  it— *that  it  might  be  construed  as  containing  a  proposition 
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for  a  money  consideration  not  merely  to  compromise  or  settle  a  ^^^- 
private  damage,  but  to  forego  a  prosecntioh  for  offences  of  a  Mann 
pablio  nature,  and  thus  to  frustrate  the  ends  of  public  justice.  smth. 
If  we  were  quite  clear  that  was  the  only  interpretation  of  which  j^^^  j 
the  letter  is  susceptible,  we  should  have  no  hesitation  in  saying 
that  a  proposition  so  reprehensible  could  not  possibly  claim  that 
the  law  should  cast  its  asgis  over  it  by  the  application  of  any 
immunity  arising  from  the  doctrine  of  privileged  communication. 
Such  a  proposition  would  be  contra  bonos  mores — ^illegal,  if  not 
criminal — and  would  so  manifestly  bear  upon  it  the  taint  of 
mala  fides  J  in  the  wide  and  proper  acceptance  of  that  phrase,  that 
it  could  not  come  within  the  terms  of  the  canon  already  referred 
to  upon  the  doctrine  of  qualified  privilege.  But  all  the  sur- 
rounding circumstances  must  be  looked  at ;  the  extrinsic  evi- 
dence, as  well  as  the  intrinsic  evidence  furnished  by  the  contents 
of  the  letter  itself,  must  be  considered,  and  we  are  not  prepared 
to  say  that  the  letter  is  not  capable  of  a  more  favourable  con- 
stmction.  That  being  so,  while  we  are  clearly  of  opinion  that 
there  was  in  the  case  sufficient  evidence  of  an  absence  of  bona 
£de»— of  the  existence  of  a  corrupt  or  sinister  motive— on  the 
part  of  the  writer  of  the  letter  to  prevent  the  Judge  from  non- 
suiting or  directing  a  verdict  for  the  defendant,  we  think  that 
the  question  of  the  interpretation  of  the  letter  must  be  left  with 
the  other  facts  of  the  case  to  the  jury  for  them  to  pronounce 
upon  the  questions  of  bona  fides  and  actual  malice.  It  was, 
indeed,  broadly  contended  for  the  defendant  on  the  argument 
before  us  that,  in  an  action  for  libel  where  the  occasion  had 
created  a  privilege,  however  reprehensible  or  even  criminal  in 
itself  such  a  proposition  as  we  have  referred  to  might  be,  it  could 
not  in  any  way  operate  as  matter  of  law  to  take  the  com- 
munication out  of  privilege ;  and  the  learned  counsel  went  the 
length  of  arguing  that  in  the  clearest  possible  case  of  a  proposi- 
tion to  compound  a  felony — ^for  which  proposition  the  writer 
might  himself  be  prosecuted  for  the  crime  of  attempting  to  com- 
pound the  felony — ^the. doctrine  of  privilege  would  still  apply 
in  favour  of  the  writer  of  such  a  letter.  The  case  put  in 
illnstratiou  was  that   of   a  clerk   in  a  niercbant's  office  who 
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is  honestly  sapposed  to  have  embezzled  moneys  of  his  employer, 
and  to  have  committed  forgeries  in  doing  so.  Some  friend  of 
the  clerk^  being  nnder  a  fidelity  guarantee  to  the  merchant^  and 
liable  therefore  to  be  called  upon  to  make  good  the  clerk's 
defalcations,  having  therein  a  clear  interest  in  the  matter^  writes 
to  the  merchant  inquiring  the  circumstances.  The  merchant,  in 
reply,  writes  thus :  "  The  clerk  of  whom  you  speak  has  embezzled 
50Z.  of  my  moneys,  and  has  committed  forgeries  on  me  in  relation 
to  his  embezzlement.  I  intend  to  prosecute  Imn,  the  proo&  of 
his  guilt  are  clear,  but  if  you  will  pay  me  150Z.  no  prosecution 
shall  be  instituted,  and  I  will  keep  the  matter  secret.''  As  a 
matter  of  fact,  the  clerk  is  quite  innocent,  the  honest  supposition 
of  his  guilt  has  been  all  a  mistake,  and  he  brings  an  action 
against  his  employer  for  writing  and  publishing  of  him  that 
letter.  Now  here  the  occasion  created  a  privilege  in  the 
employer  to  write  of  the  clerk  statements  criminating  him. 
There  was  a  corresponding  interest  existing  between  the 
writer  of  the  letter  and  the  person  to  whom  it  was 
written;  the  communication  was  relevant  to  the  subject 
matter,  and  had  the  writer  stopped  at  saying,  ''  I  intend  to 
prosecute  him,"  there  can  be  no  question  that,  failing  evidence 
of  mold  fides  or  actual  malice,  no  matter  how  mistaken 
in  point  of  fact  the  supposition  of  the  clerk's  misconduct  may 
have  been,  the  Judge's  duty  at  the  trial  would  be  to  nonsuit. 
But  as  the  writer  had  gone  on  distinctly  to  propose  in  the 
getter  the  criminal  compounding  of  the  felony  or  felonies 
charged,  it  seems  to  us  idle  to  contend  that  the  defendant  could 
claim  that  the  letter  should  be  regarded  as  a  privileged 
communication.  The  case  may  be  new,  it  may  not  have  arisen ; 
but  we  have  no  hesitation  in  saying  that  the  argument  of  the 
learned  counsel  is  not  tenable,  and  that  it  would  be  an  opprobrium 
upon  our  system  of  jurisprudence  if  it  were.  For  the  reasons 
which  have  been  given  we  are  of  opinion  that  the  rule  should  be 
made  absolute  for  a  new  trial,  on  the  ground  that  his  Honour  was 
in  error  in  holding  that  the  letter  was  not  a  privileged 
communication ;  and  that  being  so  it  is  unnecessary  to  express 
any  opinion  upon  the  other  grounds  taken  in  the  rule,  viz.,  the 
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alleg^ed  erroneous  rejection  of  evidence,  or  the  alleged  excessive       i*^- 
damages.  Maitn 

Rule   absolute  with   coats  far  a      ^  ^' 
new  trial;  costs  of  the  former 
trial  to  abide  the  event. 
Attorney  for  plaintiff :  McLaughlin, 
Attorney  for  defendant :  O.  J.  Sly. 


STBWAET  V.  DOHKETY. 

BiU  of  ladimg^CuHowu  Bepulation  Act  (42  Vic.  No,  19),  m.  44-4&— De^tveiy 
into  lightort — Indortement  of  bill  of  lading — Union  Bank  Act  (H  Vie.). 

The  indonee  of  a  bUl  of  lading  sought  to  have  the  goods  deUrered  into 
lighters.  The  bill  of  lading  provided  only  to  have  the  goods  delivered  at  a 
wharf  in  Sydney,  and  the  sections  of  42  Vic.  No.  19,  which  provide  for  special 
ddiveiy,  had  not  been  oomplied  with.  A  general  form  of  entry  only  had  been . 
used;  the  form  containing  the  name  of  a  wharf  and  the  words  ''to  be 
lightered.*' 

The  bin  of  lading  was  indorsed  in  blank  by  the  consignor,  and  subsequently 
was  indorsed  in  blank  by  a  clerk  of  the  Union  Bank,  Sydney,  on  behalf  of  the 
bank.  The  Union  Bank  Act,  11  Vic,  enacts  that  all  contracts,  assignments,  Ac., 
to  be  effectual  must  be  made  by  the  inspector,  for  the  time  being,  of  the  bank. 
The  Companie$  Act,  s.  79,  provides  that  bills  of  exchange  and  promissory  notes 
only,  may  be  indorsed  by  any  person  acting  on  behalf  of  the  company. 

Held,  that  the  defendant  was  not  bound  to  deliver  the  goods  into  lighters. 

Held,  also  {Faueett,  J.,  dissenting),  that  the  indorsement  by  the  bank,  not 
having  been  made  by  the  inspector,  is  not  an  assignment  by  the  bank,  and 
does  not  pass  the  property  in  the  bill  of  lading. 

NsW  TBIAL  MOTION. 

The  plaintiff,  as  indorsee  of  a  bill  of  lading  of  goods  shipped 
by  Brooks,  Shoobridge  &  Co.,  of  London,  sned  the  defendant, 
the  master  of  the  ship  Argns,  for  the  valne  of  certain  casks  of 
cement,  being  the  goods  mentioned  in  the  bill  of  ladings  alleged 
to  have  been  damaged  through  the  wilful  neglect  of  the 
defendant. 

The  material  parts  of  the  pleadings  are  set  out  in  the 
judgment. 

The  bill  of  lading  was  indorsed  by  Brooks,  Shoobridge  &  Goa, 
to  the  ypion  Bank,  Sydney^  and  was  snbsecjnently  indorsed  in 
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^^^  blatik  by  a  clerk  of  the  bank.  The  plaintiff  held  the  bill  of 
Stiwabt  lading,  and  afterwards  indorsed  it  to  Dalgety  &  Go. 
DoHiETT.  When  the  Argus  arrived  in  Sydney  an  ordinary  customs  form 
of  entry  was  passed  for  the  cement,  and  the  defendant,  after 
giving  the  necessary  notices  and  fulfilling  the  requisite  con- 
ditions, placed  certain  of  th,e  casks  of  cement  on  the  wharf  at 
which  he  was  berthed,  where  the  goods  became  damaged.  The 
plaintiff,  in  his  action  tried  before  Sir  G.  Innes,  J.,  in  Jane 
last,  contended  that  he  was  entitled,  under  a  custom  of  the  port, 
to  have  the  goods  delivered  into  lighters,  and  that  owing  to  the 
refusal  of  the  defendant  to  do  so,  and  his  subsequent  delivery  of 
them  on  the  wharf,  they  were  damaged  as  to  a  certain  portion. 

The  defendant  contended  that,  under  the  contract  in  the  bill 
of  lading,  he  was  not  obliged  to  deliver  them  into  lighters,  and 
further,  that  the  indorsement  of  the  bill  of  lading  did  not  pass 
the  goods  to  the  plaintiff.  The  jury  returned  a  verdict  for  the 
plaintiff  with  damages  691,  It  was  now  sought  to  have  the 
verdict  entered  for  the  defendant. 

Salomons,  Q.C.    {O'Connor    with    him),    for    the    defendant 

(appellant),  moves  for  a  new  trial  on  certain  grounds,  the  one 

relied  on  being :  *'  That  the  plaintiff's  entry  was  not  such  as  to 

entitle  him  under  42  Vic.  No.  19,  s.  49,  sub-sec.  6,  to  demand 

the  delivery  of  the  goods  into  lighters,  nor  such  as  to  entitle  him 

to  have  the  goods  delivered  into  lighters.''     There  is  no  evidence 

of  the  property  being  in  the  plaintiff  by  indorsement.     The  bill 

of  lading  does  not  provide  for  delivery  into  lighters,  and  it  would 

be  absurd  that  a  contract  entered  into  in  Loudon  between  the 

captain  and  consignor,  could  be  affected  by  the  Act,  our  OtuUms 

Begvlabion  Act,  42  Vic.  No.  19.     By  s.  60  of  that  Act  a  captain's 

rights  and  remedies  are  reserved ;  and  ss.  44-49  regulate  the 

transshipment  and  landing  of  goods.     The  entry  passed  was 

this  :-*- 

''Dalton's  Wharf, 

'  To  be  lightered." 

Qnder  this  the  goods  could  not  be  landed  except  at  Dalton's 
Wharf.  Sub-sec.  5  of  s.  49  of  42  Vic.  No.  19,  refers  to  the  two 
cases  only  when  goods  are  to  be  landed  at  another   wharf^  of 
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when  the  goods  are  to  be  transshipped.      The  form   of  entry  ^^^' 

prescribed  nnder  this  sub-section  was  not  used.     A  shipowner  is  Stxwabt 

not  bound  by  s.  67   of   the   English   Merchant   Shipping  Act,  dqhi'btt. 
{Garver^s  *'  Carriage  by  Sea,"  p.  457),  and  s.  49  of  our  Ovstoms 
Act  is  similar  to  that  section. 


Wise,  Attorney-General,  {Want  with  him)  for  the  plaintiff, 
shewed  cause.     Though  the  indorsement  by  Brooks,  Shoobiidge 

6  Co.  is  in  blank,  yet  the  Union  Bank,  by  holding  the  bill  of 
lading,  gets  the  property  in  the  goods:  Becachi  v.  AnglO" 
Egyptian  Navigation  Co.  (1) ;   Mavde  and  PollocJe,  845.      Sec. 

7  of  the  Union  Bank  Act  does  not  direct  how  indorsements 
are  to  be  made.  Now  that  the  bank  is  under  the  Companies 
Act  the  indorsement  by  the  agent  for  the  bank  is  good.  The 
bill  of  lading  is  not  inconsistent  with  the  Oustoma  Regulation 
Act,  so  the  Act  must  prevail.  The  mode  of  execution  of  a 
contract  is  goyemed  by  the  usages  of  the  place  of  execution. 
No  place  for  landing  was  named  in  the  bill  of  lading,  so  the 
landing  must  be  determined  by  subsequent  arrangement.  I 
submit  that  the  indorsement  by  the  Union  Bank  is  perfectly 
good,  being  by  an  authorised  officer;  and  it  is  not  necessary 
that  the  wharf  of  delivery  be  mentioned  in  the  entry. 

Salomons,  Q.C.,  in  reply.  If  goods  are  placed  on  a  customary 
wharf,  and  are  in  the  power  of  the  consignee  to  take  them,  the 
shipowner  is  not  liable  :  BarracUmgh  v.  Orient  8.N.  Oo.  (2). 
Only  under  the  Act  can  we  be  compelled  to  lighter.  The 
declaration  was  framed  under  sub-sec.  5,  s.  49,  of  the  Customs 
RegtUation  Act,  but  the  provisions  of  the  section  were  not 
complied  with.  Under  the  Bills  of  Lading  Act,  20  Yic.  No.  18, 
only  an  indorsee  to  whom  the  property  passes  can  bring  an 
action,  llie  bill  was  not  indorsed  specially ;  and  further,  it  was 
not  indorsed  by  the  inspector  of  the  Union  Bank  as  required  by 
8.  7  of  11  Yic,  so  that  the  plaintiff  could  not  bring  his  action. 
An  indorsee  to  have  power  to  sue  must  be  holder  also,  and  if  he 
indorses  over  the  property  passes :  Abbott  on  Shipping,  12  Ed. 

(1)  L.B.  S  C.P.  190.  (2)  4  N.S.W.E.  76. 
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l^y-       276  ;  Smwrthwaite  v.  Wilhina  (8).     The  lex  loci  contractus  rulee 
Stbwabt    the  obligations  of  parties  :  P.  §r  0.  Oo.  v.  Shand  (4). 


V. 
DOHXUTT. 

Dec.  28. 


On  December  28  the  judgment  of  the  Court  was  delivered  by 
OwiN^  J.  This  is  an  action  brought  by  B.  Morison  Stewart, 
claiming  to  be  the  owner^  as  indorsee  of  the  bill  of  lading,  of 
certain  casks  of  cement,  against  George  Doherty,  the  master  of 
the  ship  Argus,  for  damage  alleged  to  be  done  to  such  casks  in 
consequence  of  the  defendant  discharging  them  on  a  wharf 
instead  of  on  lighters,  as  required  by  the  plaintiff.  At  the  trial 
a  verdict  was  returned  for  the  plaintiff,  with  69Z.  I89.  damages. 
There  were  four  counts  to  the  declaration,  but  the  arguments 
before  us  turned  only  on  the  first  count,  the  material  portions  of 
which  are  as  follows: — ''The  said  Brooks,  Shoo  bridge  &  Co. 
indorsed  the  said  bill  of  lading  to  the  plaintiff,  to  whom  the 
property  in  the  said  goods  thereby  passed,  and  afterwards  upon 
the  arrival  of  the  said  ship  in  Sydney  aforesaid  the  plaintiff  duly 
requiredj  and  within  a  reasonable  and  proper  time  in  that  behalf, 
that  the  said  goods  should  be  delivered  to  him  in  lighters  at  the 
ship's  side  in  the  said  port  of  Sydney,  and  gave  notice  thereof  to 
the  defendant,  and  the  delivery  of  the  said  goods  was  not 
prevented  by  any  of  the  said  matters  so  excepted  and  stipulated 
as  aforesaid.  And  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all  time  elapsed  necessary  to  entitle  the  plaintiff 
to  maintain  this  action  for  the  breaches  hereinafter  alleged,  yet 
the  defendant  did  not  deliver  the  said  goods  in  the  said  like 
good  order  and  condition  to  the  plaintiff  as  agreed  as  af  oresaid, 
and  did  not  deliver  the  said  goods  into  lighters  as  required  as 
aforesaid,  nor  did  he  otherwise  or  at  all  deliver  the  said  goods  to 
the  plaintiff ;  but  wrongfully  placed  the  said  goods  upon  a  wharf 
without  giving  the  plaintiff  notice  in  that  behalf,  and  without  the 
knowledge  or  consent  of  the  plaintiff,  and  kept  the  same  there 
unprotected  for  a  long  time ;  and  by  reason  of  the  premises  the 
said  goods  became  wetted  and  damaged  and  greatly  deteriorated 
in  value.''  To  this  count  there  were  several  pleas,  but  we  need 
only  consider  the  second  and  eighth.  The  second  plea  is  as 
follows  :^^"  The  defendant,  as  to  the  said  first,  second,  and  third 

(8)  11  C.B.  N.S.  842.  (4)  8  Moore,  P.CJ^.S.  278. 
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counts,  says  that  the  said  Brooks,  Shoobridge  &  Co.  did  not  ^^7. 
indorse  the  said  bill  of  lading  to  the  plaintiff  as  alleged.^'  The  Stkwabt 
eighth  plea  is  as  follows :  '^  As  to  the  said  first  count,  as  to  so  dohebtt. 
much  thereof  as  complains  that  the  defendant  did  not  deliver  q^^^  j 
the  said  goods  into  lighters  as  alleged,  the  defendant  says  that 
the  said  goods  were  imported  in  the  defendant's  said  ship  from 
London  beyond  the  seas,  and  the  plaintiff  not  having  made  entry 
of  the  said  goods  within  24  hours  after  the  report  of  the  said 
ship,  under  the  provisions  of  the  Act  42  Vic.  No.  19,  the 
defendant  being  the  master  of  the  said  ship  made  a  provisional 
entry  of  the  said  goods,  and  the  defendant  says  that  the  plaintiff 
did  not  at  any  time  before  the  landing  of  the  said  goods  make 
entry  for  the  landing  and  warehousing  thereof  at  any  other 
wharf  than  that  at  which  the  said  ship  was  discharging,  nor  for 
the  transshipment  thereof,  nor  did  he  demand  the  delivery  thereof, 
as  by  the  said  Act  provided.'*  The  bill  of  lading  stipulates  that 
the  goods  are  to  be  delivered  at  the  port  of  Sydney  unto  order ; 
and  as  the  jury  have  found  on  the  third  count  that  there  is  no 
usage  or  custom  in  the  port  of  Sydney  as  to  lightering,  the 
plaintiff  caft  only  maintain  his  case  by  bringing  it  within  the 
provisions  of  the  Act  42  Vic.  No.  19,  sec.  49,  sub-sec.  5.  This 
sub-section  is  as  follows  : — ''  If  at  any  time  before  the  goods  are 
landed  or  unshipped  the  importer  has  made  entry  for  the  landing 
and  warehousing  thereof  at  any  other  wharf  or  for  the  transship- 
ment thereof  than  where  the  ship  is  discharging,  and  sKall 
demand  the  delivery,  the  master  or  owner  shall  thereupon  at 
once  make  such  delivery  into  any  vessel,  barge,  or  lighter  duly 
licensed  by  the  collector,  without  landing  them  on  such  wharf, 
or  state  the  time  at  which  the  goods  can  be  delivered,  otherwise 
the  master  or  owner,  before  landing  or  unshipping  such  goods, 
shall  give  to  the  importer  or  to  any  warehouse-keeper  named  by 
him  twelve  hours'  notice  in  writing  that  the  goods  are  ready  for 
deUvery,  and  the  master  or  owner  shall,  if  he  lands  or  unships 
the  same  without  giving  such  notice,  do  so  at  his  own  risk  and 
expense."  This  sub-section  deals  only  with  two  cases  :  1.  Where 
the  importer  has  made  entry  for  some  wharf  other  than  that  at 
which  the  ship  is  discharging ;  and  2.  Where  he  has  made  entry 
for  transshipment ;  and  the  lightering  there  referred  to  is  only 

2  F  2 
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^^^'  for  the  purpose  of  the  safe  transit  of  the  goods  from  the  ship  to 
Stxwabt  the  wharf  of  entry  or  to  another  ship^  so  that  the  customs  should 
DoHBBTT.  ^o*  ^®  defrauded.  The  section  does  not  apply  where  the  importer 
Oioen  J.  desires  to  have  the  goods  delivered  to  him  in  lighters  for  lus 
own  convenience^  or  enable  him  to  insist  that  his  goods  shall  be 
placed  in  lighters  instead  of  being  landed  on  a  wharf  ^  except 
only  where  entry  has  been  made  for  a  wharf  other  than  that  at 
which  the  ship  is  discharging^  or  for  transshipment.  Now^  it  was 
admitted  that  the  plaintiff  in-  this  case  required  the  cement  to  be 
lightered  in  order  to  have  it  conveyed  from  the  ship's  side  to 
Rose  Bay  for  use  at  the  Bondi  Sewerage  works.  The  entry  that 
was  made  by  the  plaintiff  contained  only  these  words  :  '^  Dalton's 
Wharf,  to  be  lightered."  The  ship  Argus  was  then  discharging 
at  Dalton's  Wharf.  It  was  contended  that  these  words  were 
intended  only  to  indicate  the  wharf  at  which  the  ship  was  lying, 
and  that  the  wharf  at  which  the  plaintiff  desired  to  land  the 
goods  might  have  been  verbally  explained  to  the  customs 
officials.  We  cannot  accept  this  construction.  The  word 
^'  entry  "  is  defined  in  the  Act  to  be  ''  the  customs  document 
required  for  the  landing  or  discharge  of  goods  from  any  im- 
porting ship  or  warehouse,"  which  clearly  refers  to  a  written 
document,  and  therefore  an  entry  cannot  be  verbally  made.  In 
the  case  of  Beresford  v.  Montgomerie  (5),  to  which  we  were 
referred  by  the  Attorney-General,  the  order  obtained  from  the 
customs  was  for  the  delivery  of  the  goods  over  side  of  the  vessel 
into  craft,  to  be  landed  at  the  plaintiff^s  private  wharf.  The 
entry,  therefore,  which  was  made  for  these  casks  of  cement,  does 
not  fall  within  either  of  these  two  categories,  and  as  that  is  so, 
the  case  is  wholly  outside  the  provisions  of  the  5th  sub-section> 
and  the  plaintiff  cannot  maintain  his  action  on  the  first  count. 
So  far  the  Court  is  unanimous,  and  as  our  decision  on  this  point 
disposes  of  the  whole  case,  we  might  rest  our  judgment  here; 
but  as  the  questions  raised  by  the  second  plea  were  also  argued 
at  length,  and  are  of  great  importance^  we  think  it  right  to 
express  our  opinions  on  the  point,  though  unfortunately  not 
unanimously.  Mr.  Justice  Deffell  and  I  consider  that  the 
plaintiff  has  failed  to  prove  his  right  to  sue  as  indorsee  of  the 

(5)  34  LJ.C.P.  il. 
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bill  of  lading.     Messrs.  Brooks,  Shoobridge  &  Co.  indorsed  the        ^Q^^* 


bill  of  lading  to  the  Union  Bank  of  Australia,  Limited,  Sydney,  Stewart 
or  order.  The  bank  indorsed  the  bill  of  lading  to  the  plaintiff  Dootbtt. 
"for  the  Union  Bank,  H.  A.  Gibbes.'*  It  was  admitted  that  owcn  J. 
this  Mr.  Gibbes  is  only  a  clerk  in  the  bank.  Under  the  Act 
11  Vic,  8.  7  (the  Union  Bank  Act),  it  is  provided  that  all  assign- 
ments made  by  or  on  behalf  of  the  bank  should  be  made  and 
executed  by  the  inspector  for  the  time  being  of  the  bank.  The 
indorsement  to  the  bank  having  been  a  special  indorsement  to 
the  bank  or  order,  the  indorsement  of  the  bank  in  order  to  pass 
the  property  in  the  bill  of  lading  is  in  effect  an  assignment,  and 
as  such  must,  in  our  opinion,  be  made  by  the  inspector  of  the 
bank.  We  understand  that  the  bank  is  now  a  limited  company, 
under  the  Companies  Act,  the  79th  section  of  which  enables  "  any 
person  acting  under  the  authority  of  the  company**  to  make, 
accept,  or  indorse  any  promissory  note  or  bill  of  exchange.  This 
provision  confirms  our  view  by  limiting  the  power  of  such  person 
to  making,  accepting,  and  indorsing  the  promissory  notes  and 
bills.  It  was  argued  that  if  this  were  so  decided  the  business  of 
the  bank  in  reference  to  bills  of  lading  would  be  seriously  inter- 
fered with.  We  gather  that  it  is  very  unusual  for  the  bank  to 
take  an  indorsement  to  the  bank,  or  order;  but  where  such 
indorsement  is  taken  we  think  that  this  bank*s  indorsement,  in 
order  to  pass  the  property  in  the  bill  of  lading,  must  be  by  the 
inspector  and  not  by  a  mere  clerk  of  the  bank.  The  rule,  there- 
fore, will  be  made  absolute,  and  a  verdict  entered  for  the 
defendant. 


Faucbtt,  J.  With  respect  to  the  validity  of  the  transfer  of 
the  bill  of  lading  by  the  Union  Bank,  it  is  difficult  to  say  that 
their  Honours  are  not  right  in  the  opinion  they  have  formed.  At 
the  same  time  I  cannot  agree  with  them  on  this  point.  Sec.  7  of 
11  Vic,  the  Union  Bank  of  Australia  Act,  says  :  ''That  all 
contracts,  agreements,  conveyances,  leases,  re-leases,  mortgages, 
assignments,  surrenders,  covenants,  receipts,  and  other  docu- 
ments, made  or  to  be  made,  given  or  granted  by,  to,  or  on 
behalf  of  the  said  company,  shall  and  may  be  made  and  executed 
and  enforced  by  or  to  or  against  the  inspector  for  the  time  being 
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1887.  of  the  said  bank,  and  the  same  shall  be  binding  npon  the  said 
Stkwabt  company  and  the  capital  stock  thereof."  The  words  thus  cited 
DoHKBTT.  ^^®  ^^  doubt  very  comprehensive,  and  if  the  construction  of 
Fattcett  J  *^6ir  Honours  be  right,  a  receipt  givon  by  a  clerk  of  the  bank 
for  money  paid  over  the  counter,  either  as  a  deposit  or 
in  payment  of  a  debt  or  overdraft  due  to  the  bank,  would  be 
worthless  if  not  signed  by  the  inspector  of  the  bank,  who  may 
be,  in  the  discharge  of  his  duties,  not  only  in  some  distivnt  part 
of  this  colony,  but  even  in  one  of  the  other  colonies,  and  who, 
at  all  events,  cannot  be  at  the  same  time  at  the  difEerent  branch 
banks  where  the  business  of  the  bank  is  carried  on.  It  is  said 
that  the  construction  of  their  Honours  is  supported  by  s.  79  of 
the  Companies  Act,  37  Vic.  No.  19,  the  Union  Bank,  as  we  are 
told,  being  now  a  company  of  limited  liability.  That  section 
gives  effect  to  promissory  notes  or  bills  of  exchange  if  made, 
accepted,  or  indorsed  in  the  name  of  the  company,  or  for  or  on 
account  of  the  company  by  any  person  acting  nnder  the  authority 
of  the  company ;  and  because  it  does  not  also  include  bills  of 
lading  and  give  similar  effect  to  them,  it  is  considered  that  the 
omission  shows  the  intention  of  the  Legislature  to  exclude  them. 
I  would  rather  say  that  when  passing  that  section  the  Legislature 
had  not  in  their  contemplation  companies  that  dealt  with  bills 
of  lading.  If  it  had  there  is  no  intelligible  reason  for  excluding 
the  signing  or  indorsing  of  a  bill  of  lading  from  its  operation. 
The  section,  besides,  is  affirmative  in  its  terms,  not  negative.  I 
do  not  think  it  helps  the  present  question  one  way  or  the  other. 
It  appears  to  me  that  s.  7  of  the  Union  Bank  Act  was  not 
intended  to  apply  to  the  ordinary  daily  transactions  of  the 
business  of  the  bank  ;  otherwise  it  is  difficult  to  see  how  a  very 
large  portion  of  its  business  could  be  carried  on.  It  is  said, 
however,  that  this  is  not  an  ordinary  transaction  of  a  bank ;  that 
although  bills  of  lading  are  conmionly  deposited  with  banks  as 
security,  they  are  not  usually  specially  indorsed  to  the  bank,  or 
order,  as  in  the  present  instance.  But  I  cannot  draw  that 
distinction.  The  bill  of  lading  is  deposited  with  the  bank, 
subject  to  be  called  for  at  any  moment,  and  if  the  bank  is  not 
prepared  to  give  it  up  at  once,  it  may  render  itself  liable  to  an 
action.     It  cannot  excuse  itself  by  saying  '^  our  inspector  is  at 
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Bonrke  or  Melbourne,  and  we  cannot  indorse  it  until  he  returns." 
I  assume  tHat  the  special  indorsement  to  the  bank  is  regular, 
although  how  it  came  there  does  not  appear.  The  words, 
'^  Delivered  to  the  Union  Bank  of  Australia,  Limited,  or  order,'' 
are  put  on  by  a  printing  stamp,  nearly  over  the  names  of  Brooks, 
Shoobridge  &  Co.,  the  first  indorsers,  and  can  hardly  have  been 
pat  there  by  them.  They  were  probably  put  there  by  some 
intermediate  holder.  I  may  add  that,  having  read  the  evidence, 
I  should  have  thought,  apart  from  the  points  raised,  that  the 
verdict  ought  to  have  been  for  the  defendant,  but  we  are  not 
called  upon  to  decide  that  question. 

Rule  absolute  to  enter  the  verdict  for 
the  defendant  with  coats. 

Attorneys  for  plaintiff :  Want,  Johnson  ^  Oo, 
Attorneys  for  defendant :  Bradley  §r  Son. 


1887 


Sthwabt 

V. 
DOHBBTT. 

Faucett  J. 


MEBOAirriLE  BANK  v.  BBODIE. 

Praetie&^-Jwdgmeni   signed   in   vaeaHon — Irr$ifulairUy — WaivBr — D$lay^In9oh 
vency  Act  (6  Vie,  No.  17),  m.  64  ^  56^Clffleidl  tisiignee^Suggeriion. 

On  January  20thj  during  ▼acation,  A.  issued  a  writ  of  summons  against  B., 
signed  judgment  by  default,  and,  on  January  29th,  issued  a  writ  of  fi.  fok.  and 
leTied  on  certain  money  then  belonging  to  B.,  in  the  hands  of  a  third  person. 
On  February  10th  B.,  who  had  been  arrested  by  A.  on  January  aoth,  under  a 
writ  of  ea.  r«.,  obtained  his  release  by  sequestration.  On  May  27th,  B.'s  official 
assignee  obtained  an  order  from  a  Judge  in  Chambers  setting  aside  the 
judgment  and  execution,  on  the  ground  that  the  proceedings,  having  been 
taken  in  vacation,  were  irregular,  and  directing  the  money  so  recovered  to  be 
paid  over  to  the  official  assignee. 

Hdd  (on  appeal  from  that  order),  that  the  signing  of  the  judgment  was  an 
irregnlari^,  and  not  a  nullity;  but  that  the  official  assignee  had  waived  such 
inegnlarity  by  delay. 

SM,  also  (Deffett,  J.,  d^ubitanie),  that  the  official  assignee  was  entitled,  under 
8.  M  of  6  Vic.  No.  17,  to  make  the  application  in  Chambers,  although  he  had  not 
entered  a  suggestion  under  s.  66. 

MonoN  to  make  absolute  a  rule  nisi  to  rescind  an  order  of  Sir 
6.  Iwnes,  J.,  made  in  Chambers  on  the  27tli  May,  setting  aside, 
on  the  application  of  the  official  assignee  of  the  defendant's 
insolvent  estate,  a  judgment  signed  in  vacation  by  the  plaintifis 


Nov.  26. 


Stephen  J. 
Deffell  J. 

and 
Owen  J. 
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1887.  against  the  defendant,  and  ordering  the  money  recovered  by  the 
Mbbcantils  plaintiffs  under  a  writ  of  fi,.  fa.  issued  on  that  judgment  to  be 
^^"^  paid  to  Mr.  Stephen,  the  official  assignee  in  the  defendant's 
B»oDw.     insolvent  estate. 

That  order  was  made  on  an  affidavit  setting  out  the  following 
facts  : — On  18th  January  last  the  plaintiffs  issued  a  writ  specially 
indorsed,  to  recover  256Z.,  the  amount  of  the  defendant's  over- 
draft at  the  Pyrmont  branch  of  the  plaintiff  bank.  The  writ 
was  served  on  the  20th  January.  The  judgment  by  default 
having  been  signed,  on  the  29th  January  a  writ  of  fi.  fa.  was 
issued.  On  the  1 9th  January  the  plaintiffs  obtained  an  order  to 
hold  the  defendant  to  bail,  and  on  the  following  day  the  defen- 
dant was  lodged  in  Darlinghurst  Gaol.  On  the  Ist  January  the 
defendant  had  left  Sydney  by  the  steamship  Liguria^  of  the 
Orient  line,  as  a  passenger  for  England,  and  placed  in  the  hands 
of  the  purser  200Z.  in  gold  for  safe  custody.  Whilst  the  Liguria 
was  lying  at  Melbourne,  the  defendant,  on  the  8th  January,  was 
arrested  on  a  charge  of  obtaining  money  by  false  pretences,  and 
brought  back  to  Sydney.  The  criminal  charge  having  been  heard 
the  defendant  was  discharged  from  custody,  but  was  re-arrested 
under  the  plaintiffs'  writ  of  en.  re.,  and  lodged  in  Darlinghurst 
Gaol,  as  already  stated,  on  January  20th.  On  February  10th  he 
obtained  his  release,  by  sequestrating  his  estate.  The  money 
which  he  had  deposited  with  the  purser  of  the  Liguria  had  been 
transmitted  to  the  Sydney  agent  of  the  Orient  line  of  steamers, 
and  the  plaintiffs,  under  a  writ  of  fi.  fa.,  levied  on  it  and  obtained 
the  sum  of  197Z.  10^.,  being  the  sum  of  200Z.  less  charges  and 
expenses,  as  duly  shown  by  the  return  of  the  sheriff. 

The  ground  of  the  application  in  Chambers  was  that  on  the 
above  facts  it  appeared  that  the  whole  of  the  proceedings  in  the 
action  subsequent  to  the  writ  of  summons,  having  taken  place 
in  vacation,  were  therefore  irregular. 

This  view  was  taken  by  the  Judge  in  Chambers,  who  made  the 
order  now  appealed  from. 

A  rule  nisi  was  granted  to  rescind  this  order  on  the  grounds : 
1.  That  the  official  assignee  had  no  hctM  standi.  2.  That  the 
official  assignee  could  not  act  without  entering  a  saggestion* 
The  rule  further  directed  that  the  money,  paid  by  the  plaintaffs 
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into   Court  under  the  order  appealed  from,  should  remain  in ^^' 

Court  until  the  application  should  be  finally  disposed  of.  Mbrcantile 

V, 

Salomcna,  Q.C.  (0.  B.  Stephen  with  him),  for  the  plaintiffs  in  Brodh. 
support  of  the  rule.  The  official  assignee  has  no  lociM  standi. 
He  could  have  brought  an  action  against  the  bank  under  ss.  6, 
7,  or  33  of  5  Vic.  No.  17  ;  but  he  cannot  come  in  as  a  party  to 
an  action  already  commenced,  without  entering  a  suggestion  on 
the  record,  as  required  by  s.  56  of  the  same  Act.  If  it  were 
otherwise,  the  plaintiffs'  rights  might  be  seriously  prejudiced. 

[Pring.  Mr.  Justice  Innes,  in  making  the  order,  said  that 
he  would  allow  the  suggestion  to  be  entered  nunc  pro  ^tmc.] 

If  they  enter  a  suggestion  on  the  record,  we  can  traverse  it. 
Secondly,  the  irregularity  in  the  proceedings  was  waived  by  their 
delay.  The  defendant  was  insolvent  on  February  10th,  and  the 
application  by  his  official  assignee  was  not  made  till  May  18th  : 
McDonald  v.  Gagan  (1). 

Pring,  for  the  official  assignee,  shewed  cause.  The  point  as 
to  waiver  was  not  raised  before  the  Judge  in  Chambers,  and  is 
not  one  of  the  grounds  of  the  rule ;  it  therefore  cannot  be  taken 
now.  Even  if  it  is  properly  taken  at  this  stage,  it  must  fail,  as 
R.  25  of  the  Begulse  Oenerales  for  1887  shew  that  these  pro- 
ceedings having  been  taken  in  vacation,  the  writ  of  fi.  fa.  was  a 
nullity,  which  cannot  be  waived.  S.  56  has  no  application  to  the 
present  case.  It  enables  the  assignee  ''  on  entering  a  suggestion, 
to  defend  any  suit  or  action  pending  against  the  insolvent,'^  &c. 
How  can  it  be  said  there  was  any  action  pending,  when 
the  whole  proceedings  were  null  and  void  ?  S.  54  was  the  section 
upon  which  Mr.  Justice  Innes  decided.  His  Honour  held  that 
Brodie  had  a  right  to  come  before  the  Court  and  set  aside  the 
judgment,  and  therefore  his  official  assignee  had.  [He  also 
referred  to  Pennington  v.  Manby  (2),  and  Oocka  v.  Edwards  (8).] 

Salomons,  Q.C.j  in  reply.  If  it  is  a  nullity  the  official  assignee 
must  apply  to  enter  a  suggestion,  as  the  writ  would  be  pending. 

(I)  5  N.8.W.  L.K.  78.  (2)  1  S.C.ii.  840.  (8)  2  Dowl.  N.S.  66. 
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1887.       If  it  is  an  irregularity,  in  the  first  place,  he  is  not  on  the  record ; 
MBBCA.NTIL1  secondly,  it  has  been  waived  by  delay.     The  rule  must  be  made 
®^*       absolute  with  costs,  as  in  McDonald  v.  Gagan  (4)  and  OrgUl  v. 
Bell  (5). 


V. 

Bbodib. 


Pring  referred  to  McOras  v.  Roper  (6),  as  showing  that  the 
Court  would  not  grant  costs  where  the  unsuccessful  party  came 
to  support  the  ruling  of  a  Judge. 

Stephbn,  J.  There  are  two  points  upon  which  the  Court  are 
agreed.  The  first  is  that  the  signing  of  the  judgment  was  not 
a  nullity,  but  an  irregularity.  Then  the  next  point  is  this: 
Assuming,  for  the  sake  of  argument,  that  the  official  assignee  had 
the  right  to  apply  to  set  aside  these  proceedings,  it  seems  clear 
beyond  all  question  that  he  was  too  late.  I  need  only  refer  to 
one  authority — Weedon  v.  Garcia  (7).  On  that  case  I  might,  if 
so  desired,  found  a  decision  that  the  assignee  was  perfectly 
entitled  to  take  this  proceeding ;  but  it  is  not  necessary  to  do  so. 
That  case,  however,  and  others  of  the  same  kind  there  cited, 
shew  most  unquestionably  that  if  he  was  entitled  he  should  have 
taken  the  objection  within  a  reasonable  time.  In  the  present 
case  the  delay  was  from  the  10th  February  until  the  19th  of 
May,  and  no  one  could  doubt  for  a  single  moment  that  such 
delay  was  unreasonable.  That  is,  so  far,  the  judgment  of 
the  Court  on  the  motion,  and  I  only  wish  to  add  for  myself  that 
I  do  not  think  that  the  56th  section  has  anything  whatever  to 
do  with  this  particular  case.  With  regard  to  the  54th  section, 
I  am  very  much  inclined  to  think  that  it  does  apply.  I  am 
of  opinion  that  the  proceedings  were  properly  taken  by  the 
official  assignee,  and  it  seems  quite  clear  to  me  that  if  the 
objection  had  been  taken  in  good  time  by  the  party  himself  or 
the  official  assignee,  an  order  for  the  re-payment  of  the  money 
might  have  been  made.  With  regard  to  costs,  we  agree  that 
as  the  plaintifE  was  guilty  of  irregularity  in  the  first  instance, 
and  the  official  assignee  succeeded  before  Mr.  Justice  Innea, 
though   he    has   failed  here,  the  justice  of   the  case   will  be 

(4)  5  N.S.W.  L.E.  78.  (6)  2  N.S.W.  L.B,  232. 

(5)  X  Exoh.  466.  (7)  2  Dowling,  N.  S.,  64, 
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answered  by  the  costs  of  this  particular  motion  being  given        ^^^- 


against  the  official  assignee,    but  not  the  costs  in  the    Court  Mebcantilb 
below.  ^, 

BSODII. 

DirrsLL,  J.  I  concur  generally,  but  I  have  considerable  doubt 
whether  the  54th  section  could  be  read  without  considering  the 
56th  also. 

OwBN,  J.     I  concur. 

Application  granted  with  costs,  hut 

no  costs  of  the  motion  in  Oham- 

hers  ;  the  money  to  he  paid  hack 

to  plaintiffs. 

Attorneys  for  plaintiffs :  Oreagh  8f  Williams, 

Attorneys  for  official  assignee :  Stephen,  Laurence  8f  Jaques, 


STOKES  V.  HAET  and  Othibs. 

Couira^t — Sale  of  good% — CoMtruction — **  The  quantity  willf  we  expect,  be  about" 
—  Words  of  expectation  and  not  contract,    « 

S.  wrote  to  H.  on  the  8th  Dec.,  1881,  as  follows :  "  We  propose  tendering  for 
the  supply  of  flour  to  the  French  Q-oTernment,  New  Caledonia,  for  the  flour 
required  for  1882.  Probably  the  deliveries  will  extend  to  February  or  March. 
The  quantity  required  will,  toe  expect y  be  about  1100  to  1200  tons  superfine,  and 
1500  to  1600  tons  fine  j"  and  asked  for  their  prices,  which  H.  telegraphed,  and 
then  wrote :  "  We  beg  to  confirm  now  this  offer  to  you  for  the  New  Caledonian 
contract,  and  we  trust  the  lowness  of  our  quotations  may  lead  to  business.  We 
make,  however,  one  reseryation,  that  we  do  not  bind  ourselves  to  our  own 
manufacture  of  flour.    As  far  as  the  flne  or  household  is  concerned,  we  do  not 

make  the  required  quantity  in  the  year,  &c "     S.  accepted  H.  k  Co.'s 

terms,  subject  to  the  tender  being  successful.  S.  only  obtained  the  contract 
for  the  fine  flour;  and  informed  H.  k  Co.^  who  telegraphed:  "We  confirm 
contract  for  portions  accepted  by  Noumea  Gh>yemment."  The  quantity,  in  fact, 
required  by  the  Noumea  Government  was  more  than  1600  tons. 

Sildy  that  by  their  contract,  H.  &  Co.  were  bound  to  supply  the  quantity  of 
fine  flour  required  by  the  French  Government,  the  words  "the  quantity 
required  wiU,  we  expect,  be  about  1600  to  1600  tons  fine,"  being  words  of 
expectation  only,  and  not  words  of  contract. 

The  contract  between  the  French  Government  and  S.  contained  a  condition 
reserving  to  the  French  Government  the  right  to  increase  or  diminish  by  25 
per  cent,  the  quantity  mentioned  in  the  advertisement  calling  for  tenders. 


Sept.  1. 
Dee,  5. 


Faueeit  J. 
Innet.  J. 

and 
Deffell  J. 
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1887.  HM,  that  such  ft  condition  in  such  a  contract  was  not  nnreaaonable,  and  H. 

"  &  Co.,  though  not  directly  bound  by  that  or  any  other  condition  of  the  French 

^^'^  contract,  were  bound,  under  their  contract  with  S.,  to  supply  the  additunml 

Habt.  quantity  so  required. 

Held,  alBO,  that  H.  &  Co.,  having  wrongfully  refused  to  tupply  the  full 
quantity  of  flour  required,  were  liable  to  pay  S.  what  S.  had  loet  by  demuirage. 

The  verdict  for  S.,  with  598Z.  IBt,  damages  for  short  delivery,  and  751. 
damages  for  demurrage,  to  stand.    Rule  discharged  with  costs. 

Nbw  trial  motion. 

This  was  an  action  brought  by  Charles  Frederick  Stokes^ 
flour  merchant  at  Newcastle,  in  New  South  Wales,  against 
Charles  Hawkins  Todd  Hart,  Henry  Keith  Walters,  and  Charles 
Norton  Todd,  trading  as  John  Hart  &  Co.,  flour  merchants,  &c., 
in  Adelaide,  South  Australia,  to  recover  damages  for  breach  of 
a  contract  by  which  the  defendants  undertook  to  supply  the 
plaintiff  with  such  quantity  of  fine  flour  as  might  be  required  by 
the  French  Government  at  New  Caledonia  during  the  year 
1882,  at  a  certain  price  and  of  a  certain  quality,  to  be  delivered 
at  times  mentioned  in  the  agreement. 

The  contract  between  the  parties  was  contained  in  a  number  of 
letters  and  telegrams  referred  to  in  the  head-note,  and  set  oat 
at  sufficient  length  for  the  purposes  of  this  report  in  the 
judgment. 

The  French  Government  at  New  Caledonia  had  advertised  for 
tenders  for  the  supply  of  flour  for  the  year  1882.  The  plaintiff, 
through  one  Devambez,  a  partner  of  his  for  New  Caledonian 
business  in  Noumea,  tendered,  and  his  tender  was  accepted,  for 
the  supply  of  fine,  or  second  quality  flour.  The  plaintiff,  who 
had,  before  the  result  of  the  tenders  was  known,  written  to  the 
defendants  for  prices,  subsequently  contracted  with  the  defen- 
dants to  supply  him  with  the  flour  which  he  would  require  to 
carry  out  his  contract  with  the  French  Government. 

The  breaches  alleged  in  the  declaration  were  short  deUveiy 
and  that  the  flour  was  of  inferior  quality,  and  the  plaintiff 
claimed  damages  also  for  demurrage. 

At  the  trial,  which  took  place  at  the  Maitland  Circuit  Court 
in  October,  1885,  before  Sir  W.  Manning,  J.,  and  a  jury  of  four, 
a  verdict  was  found  for  the  plaintiff  with  damages  5982.  15».  for 
short  delivery  and   75Z.  for  the  demurrage;   and  leave  was 
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reserved  to  the  defendants  to  move  the  Pnll  Court  to  enter  the        l^^* 
verdict  for  them  altogether,  or  to  reduce  it  by  either  of  the  above      Stokis 
amounts.  ^^^ 

Accordingly,  on  November  5th,  a  rule  nisi  was  granted  on  the 
grounds  : — 1.  That  the  contract  was  for  the  supply  of  flour  not 
exceeding  1600  tons.  2.  That  inasmuch  as  the  defendants  had 
sapplied  1600  tons  of  flour,  they  had  completely  performed  their 
contract  and  agreement.  3.  That  the  defendants  are  not  liable 
for  the  752.  claimed  as  demurrage.  4.  That  the  evidence  shewed 
a  complete  performance  by  the  defendants  of  the  contract  on 
their  part. 

The  arguments  on  the  rule  were  heard  on  August  18th,  1886, 
before  Sir  James  Martin,  C.J.,  Windeyer  and  Sir  George  Innes, 
JJ.,  who  reserved  judgment. 

Barley,  Q.C.,  and  Rogers  then  argued  for  the  defendants  in 
support  of  the  rule. 

Jf.  H.  Stephen,  Q.C.,  and  Heydon,  for  the  plaintiff,  shewed 
cause. 

On  November  4th,  1886,  before  judgment  was  delivered.  Sir 
James  Martin  died. 

The  case  was  now  re-argued  on  September  1st,  1887,  before      sept.  i. 
Faucett,  In/nes,  and  Deffell,  JJ. 

Salomons,  Q.C.  {Rogers  with  him),  for  the  defendant  in  support 
of  the  rule.  The  words  in  the  plaintiff's  letter — ^^  the  quantity 
required  will,  we  expect,  be  about  1500  to  1600  tons'* — are 
words  of  contract,  and  not  mere  words  of  expectancy.  No 
reference  having  been  made  to  the  clause  in  the  French  contract 
reserving  to  the  French  Government  the  right  to  demand  an 
additional  25  per  cent,  over  and  above  the  1600  tons,  plaintiff 
could  not  demand  that  additional  quantity.  The  dpifendants 
contracted  to  supply  the  flour  of  the  quality  and  description 
required  to  the  amount  of  1500  to  1600  tons.  If  it  were  under- 
stood by  both  parties  that  the  flour  to  be  supplied  was  the  flour 
reqvired  by  the  French  Governm  ent  under  their  contract  with 
the  plaintiff,  why  did  not  the  plaintiff  send  a  copy  of  the  French 
contract  to  the  defendants,  and  so  engraft  it  on  to  their  contract 
with  the  defendants  ?     What  was  the  necessity  of  stating  the 
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1887.  particulars  contained  in  the  plaintiffs  letter  of  Sth  December 
Stokm  as  to  the  percentage  of  gluten  ?  Why,  also,  did  the  plaintiff 
hIm.  ^^^  1500  to  1600  tons  as  the  probable  limit?  All  the 
defendants  said  was  that  if  the  plaintiff's  tender  was  successful^ 
they  would  consider  themselves  bound  to  supply  the  flour 
required  to  the  extent  of  1500  to  1 600  tons :  Morris  v.  Levison 
(1)  j  McOonnell  v.  Murphy  (2).  If  the  general  words  of  aeon- 
tract  are  at  variance  with  the  specific  matter,  the  Court  will  look 
at  that  which  is  specifically  stated.  Secondly,  as  to  the  claim 
for  demurrage,  the  damage  is  too  remote ;  it  did  not  arise  out 
of  the  contract. 

0.  B.  Stephen  and  Heydon  shewed  cause.  The  Court  has 
simply  to  construe  the  contract  as  it  appears  by  the  corre- 
spondence. The  use  of  the  word  ^'ezpecf  shews  that  the  words 
''will,  we  expect,  be  about  1500  to  1600  tons''  are  words  of 
expectation,  and  not  words  of  contract,  like  ''  say  about,''  &c., 
which  are  often  used  to  explain  previous  words.  Here  the 
subject  matter  of  the  contract  required  no  explanation.  The 
defendants  entered  into  a  sub-contract  with  the  plaintiff  to 
supply  all  the  French  Government  might  require  under  their 
contract  with  the  plaintiff.  In  Adelaide,  which  is  the  metropoUs 
of  the  flour  trade,  the  terms  of  the  French  advertisement  and 
the  French  contract  must  be  taken  to  have  been  known. 
Suppose  flour  had  gone  down  in  price,  instead  of  up,  would  not 
the  defendants  have  insisted  on  the  plaintiff  receiving  the  whole 
amount  required  by  the  French  Government  ?  Words  of  expec- 
tation are  not  to  be  considered  part  of  the  contr«M3t  unless  the 
parties  so  intended  :  Hayward  v.  Scougall  (3)  ;  Owillim  v. 
Daniell  (4) ;  Leeming  v.  Snaith  (5) ;  McGonnell  v.  Murphy  (6). 
In  McLay  v.  Ferry  (7)  ''about  150  tons  of  iron"  bought,  turned 
out  to  be  only  44  tons,  and  it  was  held  that  the  plaintifi  could 
not  recover  damages  for  short  delivery. 

[Faucutt,  J.  If  the  plaintiff  had  made  a  contract  with  the 
French    Government    to    supply   all  that   Government    ml^ht 

(1)  1  C.P.D.  155  ;  45  L.J.  C.P.  409.  (5)  16  Q.B.  276;  20  L.J.  Q.B.  164. 

(2)  L.R.  5  P.C,  208.  (6)  L.E.  6  P.O.  203. 
(8)  2  Campb.  56.  (7)  44  L.T.  N.3.  152. 
(4)  2  C.  M.  &  B.  61  s  5  Tyr.  644. 
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require,  without   any   specification  as  to  quantity,  would   the  l^^- 

defendants  have  been  liable  to  supply  say  100,000  tons  instead  Stoeks 
of  1600  ?] 


V, 

Habt. 


The  defendants  had  notice  of  the  French  contract  all  through, 
and  could  have  seen  a  copy  of  it  if  they  had  so  desired. 

Heydon  followed  on  the  same  side.  He  cited  Beauchamp  v. 
iliUhdl  (8)  j  Hunter  v.  Fry  (9)  ;  Barker  v.  WindU  (10).  A.s  to 
demurrage  he  cited  Kennedy  y.  Panama  Mail  Company  (11). 

Salomons  in  reply.    Hart  in  his  evidence  taken  on  commission 
said  he  did  not  know  the  contents  of  the  French  contract.     The 
I         evidence  also  shews  that  the  plaintiff  himself  did  not  know  of 
I         the  clause  in  the  French  contract  as  to  the  supply  of  an  addi- 
tional quantity.     He  said  that  he  only  went  by  the  quantity  they 
had  required  in  former  years,  having  had  two  previous  contracts 
without  such  a  clause.     Again,  the  plaintiff  contracted  with  the 
defendants  to  supply  any  brands  of  '^  fine  **  flour,  proyided  only 
it  contained  a  certain  percentage  of  gluten ;    whereas  by  the 
French  contract  it  was  stipulated  that  the  flour  should  be  the 
I         growth  of  Australia  or  New  Zealand.     The  Court  cannot  hold 
I         that  the  clause  in  the  French  contract  as  to  the  25  per  cent., 
I         more  or  less,  is  incorporated   into  the   contract   between   the 
I         plaintiff  and  the  defendants. 
I  Our,  adv.  vulL 

I  On  the   5th    December   the    judgment    of    the    Court   was      jr>g^  5 

i         delivered  by 

'  Faucbtt,  J.     This  is  a  motion  to  make  absolute  a  rule  nisi  for 

'  a  new  trial.  The  action  was  for  non-delivery  of  the  full  quantity 
of  flour  according  to  contract,  and  for  demurrage.  At  the  trial 
a  verdict  was  returned  for  the  plaintiff,  with  598Z.  lbs,  damages 
for  the  short  delivery,  and  75Z.  damages  for  the  demurrage,  leave 
being  reserved  to  move  to  set  aside  the  verdict  and  enter  a 
verdict  for  the  defendants.  At  the  beginning  of  the  arguments 
it  Was  admitted  that  no  question  was  raised  as  to  the  amount  of 

(8)  Newgp.  Rep.  1847.  (11)  L.R.  2  Q.B.  680;  36  L.J.  Q.B. 

(9)  2  B.  &  Aid.  421.  260  ;  8  B.  &  S.  571. 

(10)  6  B.  &  B.  675, 
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damages^  and  in  the  rule  nisi  no  objection  is  taken  on  that 
ground.  And  now  the  only  question  to  be  determined  depends 
on  the  construction  of  the  contract,  which  is  contained  in,  and  is 
to  be  made  out  from,  letters  and  telegrams  that  passed  between 
the  plaintiff,  who  resides  at  Newcastle,  in  this  colony,  and  the 
defendants,  who  reside  at  Adelaide,  South  Australia.  The 
telegrams  are  generally  fully  recited  in  the  subsequent  letters. 
The  first  letter  is  from  the  plaintiff,  who  writes  throughout  as 
Stokes  and  Co.,  to  the  defendants,  and  is  dated  the  8th 
December,  1881.     It  is  in  the  following  terms  : — 

''  We  propose  tendering^  for  the  supply  of  flour  to  the  Freneh  QoTemmenti 
New  Caledonia,  for  the  flour  required  for  1882.  Probsblj  the  deliyeries  wiQ 
extend  to  February  or  March.  The  quantity  required  will,  we  ezpeot,  be  about 
1000  to  1200  tons  superfine,  and  1500  to  1600  tons  fine.  Deliveries  for  our  last 
contract  were  made  about  every  three  months^  in  shipments  of  about  150  tons 
superfine,  260  tons  fine." 

After  mentioning  the  percentage  of  gluten  required  and  the 
mode  of  payment,  on  which  nothing  turns,  the  letter  concludes 
thus  : — 

"WiU  you  be  good  enough  to  state  at  what  price  you  will  undertake  to 
supply  the  quantity  required  by  the  French  Government  for  the  supply  f" 

This  letter  was  replied  to  by  the  defendants,  first  by  telegram, 
and  subsequently  by  letter,  dated  20th  December^  1881.  The 
letter  is  in  the  following  terms  : — 

"  Your  letter  of  the  8th  instant  duly  to  hand,  and  we  replied  on  the  20th 
instant  by  wire — '  Superfine,  eleven  pounds ;  fine>  eight  pounds  fifteen ;  letter 
by  next  steamer.'  We  beg  to  confirm  now  this  offer  to  you  for  the  New 
Caledonian  contract,  and  we  trust  the  lownesa  of  our  quotations  may  lead  to 
business.  We  make,  however,  one  reservation,  that  we  do  not  bind  ourselves 
to  our  own  manufacture  of  flour.  As  far  as  the  fine  or  household  is  oonoemed, 
we  do  not  make  the  required  quantity  in  the  year,  and  therefore  will  have  to 
supply  partly  other  brands.  There  is,  however,  little  probability  of  our 
shipping  any  other  firm's  flour  than  our  own,  and  the  reservation  is  made  to 
meet  such  mishaps  as  breakage  of  machinery,  &c.,  as  you  say  nothing  about 
chartering,  Ac,  &c.  P.S. — Our  offer  remains  open  until  the  Srd  of  Januaiy 
for  acceptance  by  wire  up  to  that  date.  Your  acceptance,  however,  to  be 
cancelled  in  the  event  of  your  flrm  or  their  agents  not  being  the  successful 
tenderers  for  the  New  Caledonian  contract." 

By  telegrams  of  December  30,  1881,  and  January  3,  1882,  the 
plaintiff  accepts  this  offer,  on  the  understanding  that  the  flour 
supplied  by  the  defendants  instead  of  their  own  should  be  of 
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approved  brands,  and  as  to  the  fine  flour  that  it  should  be  of  the       ^887. 
quality  described.    After  these  letters  were  written,  there  is      Stokbs 
some  correspondence  about  the  brands  of  any  flour  Jbhat  may  be       Habt. 
delivered  by  the  defendants  instead  of  their  own,  and  about  the    j'^ucett  J 
qaality  of  the  flour,  on  which  nothing  now  turns.     Eventually 
the  plaintiff  or  his  agents  obtained  only  the  contract  for  the  fine 
or  second  quality  of  flour ;   and  the  defendants  having  been  so 
informed  consent  to  t^eir  agreement  being  limited  to  the  contract 
so  obtained.     The  words  of  their  telegram  (28th  January,  1882) 
are: — 

"  We  oonfirm  contract  for  portions  accepted  by  Noumea  Government." 

And  so  the  agreement  as  to  the  second  quality  of  flour  is 
completed.  There  appears  to  have  been  subsequently  an 
agreement  to  supply  some  superfine  flour«  with  which,  however, 
we  have  nothing  to  do.  The  question  now  is  whether  the 
contract  contained  in  this  correspondence,  and  acted  upon  to  a 
large  extent,  is  an  agreement  on  the  part  of  the  defendants  to 
sapply  the  quantity  of  flour  that  may  be  required  by  the  French 
Government  for  1882,  now  limited  to  the  second  quality  of  flour; 
or  whether  the  quantity  of  flour  to  be  supplied  by  the  defendants 
is  limited  to  about  1500  or  1600  tons — in  other  words,  whether 
the  words  in  the  plaintiff's  letter  of  8th  December,  1881,  ''the 
quantity  required  will,  we  expect,  be  about  1500  or  1600  tons,'* 
are  words  of  mere  expectation  only  or  words  of  contract.  The 
quantity,  in  &ct,  required  by  the  French  Government  has  been 
more  than  1600  tons.  It  is,  no  doubl,  a  governing  rule  in  the 
construction  of  contracts  that,  if  possible,  a  substantial  meaning 
must  be  given  to  every  part  of  it.  But  we  must  say  that  it  is 
difficult  in  the  present  case  to  give  effect  to  this  rule.  When  the 
letters  constituting  the  agreement  were  written  it  was  not  known 
what  quantity  of  flour  would  be  required  by  the  French  Govern- 
ment. It  might  considerably  exceed  or  considerably  fall  short 
of  about  1500  or  1600  tons.  But  the  plaintiff,  after  telling  the 
defendants  that  he  proposes  tendering  for  the  supply  of  flour 
that  may  be  required,  and  mentioning  what  he  expects  that 
quantity  to  be,  asks  them  at  what  price  they  will  undertake  to 
sapply  the  quantity  required  for  the  supply.  He  does  not  ask  at 
N.8.Wi.,  Vol.  VIII.,  Law.  2  G 
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wliat  price  they  would  supply  about  1500  or  1600  tons.  He 
merely  asks  at  what  price  they  will  supply  the  quantity  required 
by  the  French  Government  for  the  supply.  No  doubt  he  asks 
the  question  with  reference  to  his  statement  that  he  expects  the 
quantity  required  will  be  about  1500  or  1600  tons.  But  on 
considering  the  whole  tenor  of  the  plaintiff's  letter^  it  appears  to 
us  that  the  proper  and  natural  construction  to  be  put  upon  it  is 
that  the  plaintiff^  when  informing  the  defendants  that  he 
proposed  to  tender  for  the  supply  of  flour  required  by  the  French 
Government,  and  asking  the  price  at  which  they  would  under- 
take to  supply  the  quantity  so  required,  mentioned  the  quantity 
which  he  expected  would  be  required,  merely  to  give  them  such 
information  as  he  possessed,  and  with  the  view  of  assisting  them 
in  consideriug  the  prices  at  which  they  would  undertake  to  supply 
what  might  be  required,  but  without  any  intention  to  bind 
himself,  one  way  or  the  other,  to  the  quantity  so  mentioned.  In 
fact  he  was  not  in  a  position  to  bind  himself  to  any  actual 
quantity,  and,  therefore,  uses  a  form  of  expression  which  we 
think  shews  that  he  did  not  intend  to  do  so,  but  that  he  rather 
intended  to  guard  himself  against  doing  so.  There  is  through- 
out no  suggestion  of  fraud  or  untrue  representation  on  the  part 
of  the  plaintiff. 

The  cases  present  some  difficulty.  Several  were  cited  such  as 
Thomas  v.  Olarke  (12),  Hunter  v.  Fry  (13),  and  Barker  v.  Windle 
(14),  in  which  a  statement  of  the  capacity  of  a  ship  in  the  begin- 
ning of  a  charter-party  was  held  to  be  mere  description,  and  not 
to  affect  the  contract  to  load  a  full  and  complete  cargo.  We  pass 
ever  these  cases  as  having  a  very  slight  bearing,  if  any,  upon 
the  construction  of  the  contract  in  the  present  case.  But  in 
Hayward  v.  Scougall  (15),  the  contract  was  to  sell  all  the  hemp 
that  may  be  loaded  by  certain  vessels  then  at  Riga,  not  exceeding 
300  tons,  by  the  supercargo  of  the  vessels  or  the  agents  of  the 
concern  ;  and  Lord  Ellenhorough  held  that  the  bankers  said  in 
substance,  ''  We  will  sell  you  all  that  our  agents  at  Riga  ship  for 
us,  to  the  amount  of  300  tons.  If  they  send  us  so  much  you 
shall  have  it ;  if  they  send  us  none  we  have  sold  none  to  yon." 


(12)  2  Stark.  450. 

(13)  2  B.  &  Aid.  4^1. 


(14)  6  E.  &  B.  676. 

(15)  2  Gamp.  56. 
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Here  tlie  words  '^  not  exceediog  300  tons  "  are  clearly  a  limit  to 
the  qaantity.  In  Owillim  v.  Daniel  (16),  a  contract  by  the 
defendant  to  sell  all  the  naphtha  he  might  make  for  and  during 
the  term  of  two  years,  say  from  1000  to  1200  gallons  per  month, 
was  held  to  be  a  contract  to  sell  only  what  he  might  make — ^not 
exceeding  1000  to  1200  gallons — what  in  fact  his  works  might 
reasonably  make  during  the  term.  Lord  Ahinger,  O.B.,  construed 
the  word  "  say "  as  meaning  mainly  that  in  all  probability  the 
quantity  of  naphtha  produced  will  amount  to  1000  or  1200  gallons. 
"The  contract,''  his  Lordship  says,  ''in  reality  was  this,  'I 
undertake  to  sell  to  you  all  the  naphtha  that  I  may  make  in  my 
works  during  the  next  two  years.'  That  it  may  probably  amount 
in  qaantity  to  1000  or  1200  gallons  per  month,  is  no  part  of  the 
contract."  Again,  in  M'Oonnell  v.  Murphy  (17),  where  there  was 
a  contract  to  sell  all  the  spars  manufactured  by  Richard  M'Connell, 
averaging  I6in.  by  culler's  measurements  in  Quebec.  The  above 
spars  will  be  out  of  the  lot  manufactured  by  Jean  Brousseau  ; 
it  was  held  that  the  words,  "say  about  600  red-pine  spars," 
were  words  of  expectation  only,  and  not  of  warranty.  In  the 
course  of  the  judgment  of  the  Privy  Council,  it  is  said,  "the 
words  used  are,  ^  say  about  600  red-pine  spars.'  These  words 
have  different  meanings,  according  to  the  context  in  different 
contracts^  but  looking  at  the  way  in  which  the  words  are  used 
here, '  say  about  600  red-pine  spars,'  the  words — '  say  about ' 
appear  to  be  thrown  in  for  the  purpose  of  guarding  the  vendor 
against  being  supposed  to  have  made  an  absolute  contract  as  to 
qaantity.  There  is  not  merely  the  word  '  about,'  which  in  itself 
creates  an  uncertainty,  but  'say  about.'"  A.nd  the  case  of 
OvnUim  v.  Daniel  is  referred  to,  and,  we  may  say,  followed. 
Although  the  facts  of  these  latter  cases  may  not  be  altogether 
the  same  as  those  of  the  present  case,  still  we  think  that  the 
principle  to  be  deduced  from  them  must  govern  the  present  case. 
That  principle  appears  to  be  this — that  where,  in  transactions  of 
the  kind  now  under  consideration — say  in  contracts  with  respect 
to  the  sale  of  goods  or  the  supply  of  goods — there  is  a  clear  and 
distinct  contract  made  out,  which  is  the  governing  and  dominant 
part  of  the  transaction,  such  clear  and  distinct  contract  will  not 

(16)  2  CM.  &  B.  61.  (17)  L.B.  5  P.O.  203. 
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be  affected  one  way  or  the  other  by  such  uncertain  words  as  those 
now  in  question^  and  such  words  will  be  treated  as  words  of 
expectation  only.     This  principle  is  in  no  way  affected  by  the 
decision  in  Leeming  y.  Snaith  (18)^  where  the  worda  ''say  not 
less  than   100  packs''   were  held  to  be  not  merely  words  of 
expectation^  but  words  of  contract;  the  distinction  beings  as 
pointed  out  in  M'Connell  v.  Murphy,  that  the  words  "  say  not  leas 
than  100  packs''  are  negative  words  defining  a  minimum  quantity^ 
just  as  in  Hayward  v.  Scaugally  the  words  ''  not  exceeding  300 
tons/'  defined  the  maximum  quantity.     Neithjer  is  the  principle 
affected  by  the  decision  in  Morris  v.   Leviaon  (19)^  as  might  at 
first  sight  appear  to  be  the  case.      In  that  case  a  charter- 
party  provided  that  the  ship  should  proceed  to  the  port  of 
loadings  and  there  load  a  full  and  complete  oargo  of  iron  ore^ 
not  exceeding  what  she  migbt  reasonably  stow,  say  abont  1100 
tons.  The  Court,  applying  the  governing  rule  for  the  construction 
of  contracts — that,  if  possible,  a  substantial  meaning  must  be 
given  to  every  part  of  the  contract-^held  that  the  words  "  say 
about  1100  tons"  were  not  words  of  expectation,  but  were  words 
of  contract.     '*  The  reasonable  meaning,"  says  Brett,  J.,  *'  seems 
to  be  that  the  shipowner  undertakes,  if  the  ship  is  of  mach 
greater  capacity  than  1100  tons,  to  accept  a  cargo  of  about  1100 
tons  as  equivalent  to  a  full  cargo,  and  thus  effect  is  given  to  the 
words  '  say  about,'  &c.,but  also  effect  is  given  to  the  words  'full 
and  complete  cargo;'  for  if  the  ship  holds  lees  than  1100  tons, 
then  the  charterer's  obligation  is  fulfilled  by  loading  up  to  the 
actual  capacity."     This  construction,  however  reasonable,  is,  it 
must.be  seen,  entirely  in  favour  of  the  shipowner  and  ^^nst 
the   charterers;    for,  if  the   ship  were  of  less  capacity,  what 
remedy  would  the  latter  have  if  he  had  about  1100  tons  at  the 
port  of  loading  ready  to  load  ?     It  may  be  said  that  he  should 
have  provided  in  the  contract  that  the  shipowner  should  accept 
the  quantity  mentioned,  so  as  to  make  the  contract  on  this  point 
mutual.     The  decision,  however,  seems  to  rest  to  some  extent  on 
the  surrounding  circumstances,  as  mentioned  by  Brett,  J.,  in  the 
beginning  of  his  judgment,  one  of  which  is  that  the  shipowner 
undertakes  to  have  the  ship  at  the  port  of  loading  ready  to  load 
(18)  16  Q.B.  276,  (19)  L.B.  1  C  J".!).  16$. 
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by  a  specific  time,  and  that  the  capacity  of  the  ship  ought  to  be 
in  his  knowledge.  However,  the  case  was  considered  not  an 
easy  one ;  and  the  Court  showed  no  intention  of  reversing  or 
questioning  the  former  decisions,  to  which  we  have  referred. 

After  a  close  consideration  of  these  cases  it  appears  to  ns 
that  the  words  now  in  question  are,  in  a  stronger  degree  than 
the  words  in  any  of  the  cases  referred  to,  mere  words  of 
expectation,  and  not  words  of  contract.  All  the-  surrounding 
circumstances,  and  the  whole  purport  of  the  plaintiff's  letter  of 
the  8th  December,  in  our  opinion  show  that  the  governing 
object  of  the  plaintiff  in  writing  that  letter  was  to  ascertain 
whether,  and  on  what  terms,  the  defendants  would  undertake 
to  supply  the  flour  required  by  the  French  Government,  the 
quantity  of  which  was  then  uncertain,  and  that  the  words  ''  the 
quantity  will,  we  expect,  be  about  1500  or  1600  tons,''  were  not 
intended  to  warrant  that  the  quantity  wonid  be  limited  either 
way  to  that  amount ;  in  other  words,  these  words  are  words  of 
expectation  only.  The  statements  of  the  defendants  in  their 
letter  of  the  24th  December  that,  as  far  as  the  fine  or  household 
B  concerned,  they  do  not  make  the  required  quantity  in  the  year 
and  therefore  will  have  to  supply  partly  other  brands,  does  not, 
we  think,  affect  the  question.  It  may  be,  and  we  think  probably^ 
18)  the  ease  that  the  words  "  required  quantity "  in  that  letter 
referred  to  the  1500  or  1600  tons  expected  to  be  required.  But 
in  the  early  part  of  the  letter  they  confirm  their  offer  by  telegram 
^'for  the  New  Caledonia  contract/'  showing  that  the  contract 
with  the  French  Government  was  the  ruling  or  governing  idea 
with  them  as  well  as  with  the  plaintiff.  And  although  it  may 
be  admitted  that  the  word  ^'contract"  used  in  some  of  the 
lettefB  or  telegrams  of  the  defendants,  may  have  included  a 
reference  to  the  quantity  expected  to  be  required,  yet  we  think 
tiiat  the  letter  of  the  30th  May,  1882,  although  it  cannot  affect 
the  construction  of  the  contract,  supports  the  view  we  take.  In 
Aat  letter  the  defendants  express  a  wish  to  know  on  what  terms 
Ae  plaintiff's  friends  would  wish  to  free  them  from  the  present 
contract.  This  wish  is  again  expressed  more  strongly  in  their 
letter  of  8rd  June,  1882.  Those  letters  surely  show  that  the 
clear  and  ruling  idea  with  the  defendants  was  that  their  agree- 
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ment  was  in  respect  of  the  French  contract.  Why  otherwise 
should  they  desire  its  cancellation  ?  No  doubt  the  contract  was 
found  by  this  time  not  to  be  so  profitable  as  they  expected^  and 
therefore  they  were  willing  to  make  terms  for  its  cancellation. 
We  by  no  means^  however,  desire  to  suggest  that  this  was  the 
reason  they  refused  to  complete  the  contract  according  to  the 
construction  put  upon  it  by  the  plaintiff.  The  defendants^  after 
having  supplied  1280  tons,  contend  in  their  letter  of  30th  August, 
1882,  and  in  a  telegram  of  about  the  same  date,  that  they  are 
not  bound  by  their  contract  to  supply  more  than  1600  tons, 
which  they  say  is  the  maximum  requirement  of  the  New 
Caledonian  contract.  This  contention  the  plaintiff  disputes. 
But  it  is  clear  that  the  contention  between  the  parties  at  this 
late  period  can  have  no  effect  upon  the  construction  of  the 
contract,  which  is  contained  in,  and  must  be  determined  by, 
the  letters  and  telegrams  that  passed  between  the  parties  in 
December  and  January. 

The  only  remaining  question  on  this  part  of  the  case  is, 
whether  the  defendants  should  be  affected  by  that  condition  of 
the  French  contract  which  reserves  to  the  French  Government 
the  right  to  increase  or  diminish  to  an  extent  not  exceeding 
25  per  cent,  the  quantity  mentioned  in  the  advertisement  calUng 
for  tenders,  and  which  appears  to  have  been  a  term  in  the  con- 
tract of  the  plaintiff  or  his  agents  with  the  French  Government. 
This  condition,  it  appears,  was  also  in  the  advertisement  calling 
for  tenders.  As  to  this,  we  cannot  say  that  such  a  condition  in 
such  a  contract  is  at  all  unreasonable.  And  if  the  French 
Government,  acting  upon  this  condition,  required  the  contractors 
w  supply  an  additional  quantity  not  exceeding  25  per  cent.,  it 
appears  to  us  that  the  defendants,  although  not  directly  bound 
by  that  or  any  other  condition  of  the  French  contract,  would, 
under  their  contract  with  the  plaintiff,  be  bound  to  supply  the 
additional  quantity  so  required.  This  condition  unfortunately 
appears  to  have  been  the  entire  cause  of  the  dispute  between 
these  parties.  On  the  question  as  to  the  construction  of  the 
contract,  therefore,  we  are  of  opinion  that  the  plaintiff  must 
succeed ;  and  accordingly  that  the  verdict  for  the  plaintiff  as  to 
damages  for  short  delivery  must  stand. 


VOL.  vin.] 


CASES  AT  LAW. 


459 


As  to  the  question  of  demurrage^  that^  in  our  opinion^  depends 

on  the  former  questions.     The  defendants  have,  as  we  think, 

wrongly  refused  to  supply  the  full  quantity  of  flour  they  were 

hound  to  supply  according  to  their  contract.     The  plaintifE  has 

consequently  lost  by  demurrage.     So  the  jury  have  found ;  and 

they  have  assessed  the  damages  at  75 Z.    That  part  of  the  verdict 

also  must  stand.     The  rule  will  therefore  be  discharged,  and 

with  costs. 

Rule  discharged  with  costs. 

Attorneys  for  plaintiff :  Ellis  8f  Mahinson  for  H.  J.  Brown 
(Newcastle). 

Attorneys  for  defendants  :  Allen  8f  Allen. 

[On  December  16th^  the  defendants  obtained  leave  to  appeal 
to  the  Privy  Counftl.] 


1887. 


Stokes 

V. 

Habt. 
Faucete  J. 


PEOUDPOOT  V.  PBOCTOE. 

PeMUy-^ConsHtutum  Act  (18  and  19  Vie.  cap.  64),  ss.  28  and  29— PaWiameAeary 
disquaJifieations — Contract  or  agreement  "for  or  on  a^eoimt  of  the  public 
service*' 

Tbe  plaintiff  sued  tinder  8.  29  of  the  Constitution  Act  (18  and  19  Vic.  cap.  M), 
to  recover  a  penalty  of  5001.  from  the  defendant,  for  that  while  he  was  a 
member  of  the  Legislative  Assembly  of  New  South  Wales,  &c.,  he  did,  by 
himself,  or  by  some  person  or  persons  in  trust  for  him,  &c.,  undertake,  execute, 
hold,  and  enjoy  a  certain  contract  *'  for  or  on  account  of  the  public  service," 
within  8.  28  of  the  same  Act.  It  appeared  that  the  defendant  became  one  of 
the  guarantors  of  a  contractor  with  the  Q-ovemment,  and  took  an  assignment 
of  the  contract  by  way  of  security.  He  did  not  receive  any  of  the  moneys 
payable  on  the  contract,  nor  did  he  obtain  the  consent  of  the  Government  to 
the  tumgnmemt,  as  required  by  a  clause  of  the  contract. 

Held,  that  defendant  by  taking  the  assignment  did  not  become  a  contractor 
with  the  Gk>venLment,  "  for  or  on  account  of  the  public  service,'*  so  as  to  render 
himself  liable  to  the  statutory  penalty. 

Logan  and  Proudfoot  were  partners  in  the  contract  for  the 
construction  of  No.  3  section  of  the  lUawarra  railway.  Proudfoot 
became  insolvent,  his  insolvency  dissolving  the  partnership,  and 
Logan  wishing  to  carry  on  the  contract  sought  Proctor's 
asaistance  to  get  him  a  guarantee  with  the  bank.  Proctor 
became  one  of  Logan's  guarantors,  and  wishing  to  protect 
himself  took  an  assignment  of  the  contract  from  Logan.     At 


Nov.  11  it  l'^- 


Innes  J. 
Deffell,  J. 

and 
Owen  J. 
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1887.  the  timo  of  taking  the  assignment  Proctor  was  a  member  of  the 
Pboudfoot  Legislative  Assembly  of  New  South  Wales^  and  Proudfoot  sought 
Pboctoe.  ^  recover  the  penalty  of  500Z.  under  sec.  29  of  the  Constitutum 
Act  (18  and  19  Vic.  cap.  54)^  for  that  Proctor^  being  a  member 
of  the  Legislative  AiBsembly^  had  entered  into  a  contract  with 
the  Government  for  or  on  account  of  the  public  service^  within 
the  meaning  of  s.  28  of  that  Act  (1). 

DflCLABATiON : — For  that  before  the  accruing  of  the  cause  of 
action  hereinafter  declared  on^  the  defendant  was  elected  a 
member  of  the  Legislative  Assembly  of  New  South  Wales^  and 
had  taken  the  oath  and  his  seat  as  such  member  as  aforesaid^ 
and  that^  while  such  member  as  aforesaid^  did^  by  himself  or  by 
some  person  or  persons  in  trust  for  the  defendant^  and  for  his 
own  use  and  benefit  and  on  his  account^  undertake^  execute^ 
hold^  and  enjoy  a  certain  contract  or  agreement  for  or  on  account 
of  the  public  service^  to  wit,  the  contract  for  the  constraction  of 
number  3  section  of  the  Illawarra  railway^  and  while  so 
interested  in  the  said  contract,  did  continue  to  hold  his  seat  in 
the  said  Assembly,  and  did  vot-e  as  a  member  of  the  said 
Assembly,  whereby  the  defendant  became  liable  to  forfeit  and 
forfeited  the  sum  of  five  hundred  pounds  to  the  plaintiff^  who 
sues  the  defendant  for  the  same  in  this  action  under  the  statute 
in  that  behalf,  and  the  plaintiff  claims  5(X)Z. 

Pleas  : — 1.  Not  guilty.  2.  That  the  defendant  did  not  by 
himself  or  by  some  person  or  persons  in  trust  for  the  defendant, 
and  for  his  own  use  and  benefit,  and  on  his  account,  undertake, 
execute,  hold,  and  enjoy  a  certain  contract  or  agreement  for  or 
on  account  of  the  public  service,  to  wit,  the  contract  for  the 
construction  of  number  3  section  of  the  Illawarra  railwa7,  as 
alleged.  3.  That  the  defendant  did  not  sit  and  vote  as  a 
member  of  the  Legislative  Assembly  as  alleged. 

Issue  was  joined  on  those  pleas,  and  at  the  trial  before  Faucelt, 
J.,  on  December  I6th,  1886,  the  jury  returned  a  verdict  for  the 
plaintiff  for  the  amount  claimed. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  following 
grounds: — 1.  That  his  Honour  was  wrong  in  telling  the  jury 
that,  if  thoy  found  that  a  certain  document,  in  which  one  Logan 
(1)  S.  28  ia  set  out  in  the  judgment  of  Sir  G.  Innes,  J.,  post. 


TOL.  Vin.]  CASES  AT  LAW.  461 

pnrported  to  assign  to  the  defendant  a  contract  which  had  been        1887. 
entered  into  by  the  said   Logan   with   the   Commissioner   for  Pkoudfoot 
Railways^  was  intended  to  take  effect  as  a  deed  of  assignment    pboctoe. 
(though  only  held  as  a  security)  from  the  date  of  its  execution 
by  the  said  Logan^  they  must  find  for  the  plaintiff.     2.  That 
his  Honour  ought  to  have  told  the  jury  that  the  defendant  must 
have  been  bound  under  obligation  and  responsible  to  the  Govern- 
ment in  order  to  bring  him  within  the  objects   and  provisions  of 
sections  28  and  29  of  18  and  19  Yic.  cap.  64. 

Faster,  Q.C.  {Balaton  with  him)^  for  the  defendant.  Sections 
28  and  29  of  our  Constitution  Act  (18  and  19  Vic.  cap.  54)  are 
substantially  the  same  as  two  sections  of  22  Geo.  III.  cap.  45^ 
which  statute  Sir  Erskine  May  says  was  passed  to  prevent  the 
Government  haviifg  influence  over  members  of  Parliament.  The 
contract  between  Logan  and  Proctor  was  a  private  contract : 
Thompson  v.  Pearse  (2).  By  s.  18  of  the  original  contract  it 
could  not  be  assigned  without  the  cons  ent  of  the  Commissioner 
for  Railways^  which  Proctor  never  obtained^  and  so  was  not  a 
contractor  with  the  Government.  Proctor  never  ''  enjoyed  "  the 
contract^  but  was  an  agent  for  Logan.  A  sub-contractor  cannot 
come  within  the  Act :  Rogers  on  Elections,  198, 199. 

Pilcher  {Cohen  with  him),  shewed  cause.  The  Legislature 
intended  to  put  the  members  of  the  Legislative  Assembly  outside 
the  possibility  of  being  corrupted.  Sec.  28  of  the  Constitution 
Act  says,  "  Any  person  who  shall  directly  or  indirectly  .  .  . 
enjoy  .  .  .  any  contract  .  .  .  shall  be  incapable  ...  of 
sitting  or  voting  as  a  member  of  the  .  .  .  Legislative 
Assembly.'* 

[SiE  G.  Innes,  J.  This  may  include  the  creditor  of  a  con- 
tractor.] 

The  assignment  contains — 1st,  a  bill  of  sale  over  the  plant; 
2ndly,  an  assignment  of  the  contract;  Srdly,  an  irrevocable 
power  of  attorney.  There  is  no  difference  between  this  assign- 
ment and  a  purchase  of  the  contract. 

(2)  Moore  261 ;  1  B.  &  B.  25. 
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1887.  Foster,  in  reply.     There  is  no  suggestion  that  Proctor  got  the 

Pboudfoot  money  for  himself. 

V. 

Pboctob. 

Sir  Geobob  Iknes,  J.     We  are  all  of  opinion  that  in  this 

case  the  defendant  has  not  exposed  himself  to  the  penal- 
ties that  are  sought  to  be  recovered  in  the  action.  It  is 
necessary^  in  my  opinion^  in  order  to  the  success  of  an  action  of 
this  kind  that  the  defendant  must  have  entered  into  a  contract 
or  agreement  "  for  or  on  account  of  the  public  service,"  and  I 
do  not  think  that  the  defendant  here  has^  within  the  meaning  of 
section  28,  entered  into  any  such  contract  or  agreement.  Every 
contract  must  necessarily  have  two  parties  to  it,  and  in  the 
contracts  contemplated  by  the  section  the  Government,  it  seems 
to  me,  must  be  one  of  the  parties.  A  contract  no  doubt  has 
been  entered  into  here  which  has  reference  to  a  contract  which 
has  been  entered  into  by  Mr.  Logan  ^'  for  or  on  account 
of  the  public  service,"  and  a  contract  has  been  entered 
into  by  Proctor,  but  not  a  contract,  in  my  opinion, 
with  the  Government.  In  other  words,  he  himself  has 
not  entered  into  a  contract  or  agreement ''  for  or  on  account  of 
the  public  service  "  within  the  meaning  of  section  28.  The  case 
depends,  of  course,  upon  the  construction  of  sections  28  and  29 
of  our  Constitution  Act  (18  and  19  Vic,  chapter  54),  and  it  is 
necessary  to  look  somewhat  closely  at  the  wording  of  those  two 
sections.  Now  section  28  deals  with  two  classes  of  persons  who 
may  become  exposed  to  the  penalties  which  are  imposed  under 
certain  circumstances  by  section  29.  The  first  class  of  persons 
that  section  28  deals  with  are  persons  who  are  not  members  of 
Parliament,  and  with  reference  to  them  the  section  says : — 
''Any  person  who  shall,  directly  or  indirectly,  himself,  or  by 
any  person  whatsoever  in  trust  for  him  or  for  his  use  or 
benefit,  or  on  his  account,  undertake,  execute^  hold  or  enjoy 
in  the  whole  or  in  part  any  contract  or  agreement  for  or  on 
account  of  the  public  service,  shall  be  incapable  of  being 
summoned  or  elected,  or  of  sitting  or  voting  as  a  member 
of  the  Legislative  Council  or  Legislative  Assembly  during  the 
time  he  shall  execute,  hold  or  enjoy  any  such  contract  or  any 
part  or  share  thereof,  or  any  benefit  or  emolument  arising  from 
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the  same."  Well,  now  it  seems  to  me,  in  looking  at  that  part  of  1887. 
the  section  in  connection  with  the  second  branch  of  it,  which  Pboudpoot 
deals  with  persons  who  at  the  time  they  enter  into  the  contract  i>roctob. 
are  members  of  the  Council  or  of  the  Assembly,  that  although  ^^^^^  j 
the  words  are  not  the  same,  still  even  persons  in  the  first  branch 
of  the  sectign  must  be  persons  who,  either  personally  or  by 
someone  on  their  behalf,  have  entered  into  a  contract  and  who 
are  really  contractors — ^and  that  it  is  not  enough  that  they  are  (as 
the  argument  of  Mr.  Pilcher  would  go  the  length  of  contending) 
persons  who  were  indirectly  interested  in  a  contract,  the  interest 
being  so  remote  and  so  indirect  that  it  really  would  include  a 
creditor  of  a  contractor  with  the  Government — ^a  person  who,  by 
reason  of  a  set  of  circumstances  (even  the  financial  position  of 
the  contractor,  his  debtor)  might  not  be  able  to  obtain  payment  of 
his  debt  from  the  contractor  except  by  means  of  the  moneys 
which  that  contractor  would  obtain  by  virtue  of  his  contract. 
In  that  sense  such  a  person  would  no  doubt  have  an  interest  in 
the  contract — an  interest  which,  practically,  would  touch  that 
person,  and  which,  he  having  contracted  with  the  contractor,  and 
being  a  creditor  of  the  contractor,  would  touch  him  somewhat 
nearly.  But  I  do  not  think  it  would  include  any  such  person 
as  that  with  regard  to  liability  to  penalties  under  section  29. 
I  think  the  words  must  mean  some  person  who  (as  his 
Honour  in  the  Court  below  seems  to  have  thought)  then 
held  a  contract.  Well,  the  second  branch  of  section  28 
runs  thus :  '^  If  any  person  being  a  member  of  such  Council 
or  Assembly,  shall  enter  into  any  such  contract  or  agree- 
ment, or  having  entered  into  it  shall  continue  to  hold  it,  his  seat 
shall  be  declared  by  the  said  Legislative  Council  or  Legislative 
Assembly,  as  the  case  may  require,  to  be  void ;  and  thereupon 
the  same  shall  become  and  be  void  accordingly."  There  are  two 
distinct  classes — persons  who,  while  not  members  of  Parliament 
become  contractors  are,  while  they  continue  to  be  contractors, 
incapable  of  being  elected  ;  and,  in  the  second  branch  (the  one 
we  are  now  considering,  and  the  one  under  which  the  present 
defendant  comes),  persons  who  being  members  of  the  Council  or 
the  Assembly  enter  into  any  ''such"  contracts  or  agreements,  and 
having  entered  into  them  shall  sit  or  vote.     I  have  stated  that 
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1887.        I  think  that  in  both  branches  ifc  is  necessary  that  the  person  be  I 

Pboudtoot  a  contractor.     In  this  particular  case  it  is  not,  perhaps^  absolutely  i 

Pboctos.    necessary  to  hold  that,  for  what  we  have  to  deal  with  here  is  the  ! 

innesJ.      position  of  a  person  who,  being  a  member  of  the  Coancil  or  ! 

the  Assembly,  comes  under  the  second  branch  of  section  28.  j 

The  defendant  was  such  a  person.  The  first  branch  of  this 
section  merely  deals   with   the  question  of   the   incapacity  of  j 

being    elected.      The   second  branch    deals    with    the  conse-  { 

quences  of  entering  into  such  a  contract — ^vi^.,  that  the  seat  ' 

shall  become  void.     Then,  with  regard  to  the  penalty,  the  oon-  ! 

eluding  part  of  section  29  is  as  follows  : — '^  If  any  person  under  | 

any  of  the  disqualifications  mentioned  in  the  last  proceeding  seo-  | 

tion    shall,  whilst  so  disqualified,  presume  to  sit  or  vote  as  a  j 

member  of  the  said  Council  or  Assembly,  such  person  shall  forfeit  j 

the  sum  of  500{.''     In  this  case  it  seems  to  me  necessary  to  | 

establish,  that  Mr.  Proctor,  being  a  member  of  the  Legislatare, 
entered  into  a  contract,  '^for  or  on  account  of  the  public 
service,"  and,  having  entered  into  that,  not  merely  that  his  seat  i 

became  void  immediately,  but  that  after  having  entered  into 
it  he  presumed  to  sit  or  vote  as  a  member.  The  declaration  in 
this  case  is  somewhat  cunningly  framed,  because,  though  it  does  ; 

allege  that  the  defendant  was  a  member  of  the  Legislative  j 

Asseiubly,  it  does  not  go  on  to  say  that  he  entered  into  the  con- 
tract or  agreement,  and  having  entered  into  it,  presumed  to  sit 
or  vote  as  a  member,  but  it  immediately  harks  back  to  the  earlier 
part  of  the  section,  and  says,  ''The  defendant  was  elected  a 
member  of  the  Legislative  Assembly  of  New  South  Wales  and 
had  taken  the  oath  and  his  seat  as  such  member,  and  while  such 
member  as  aforesaid  he,  by  himself  or  by  some  person  or  per- 
sons in  trust  for  the  defendant^  and  for  his  own  use  and  benefit 
and  on  his  account,  did  undertake,  execute,  hold  and  enjoy  a 
certain  contract  or  agreement  for  or  on  accotint  of  the  pubKc 
.  service — to  wit,  the  contract  for  the  construction  of  No.  3  section 
of  the  Illawarra  railway,  and  while  so  interested  in  the  said*  con- 
tract did  continue  to  hold  his  seat  in  the  said  Assembly.'^  It  seems 
to  me  that  the  declaration  ought  strictly  to  have  been  framed  on 
the  words  in  the  concluding  branch  of  section  28,  but  I  do  not 
say  in  any  way  that  the  declaration  is  demurrable,  for  it  does 
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allege  that  the  defendant  was  a  contractor — that  is,  the  holder  ^^^' 
of  a  contract^  *^  for  or  on  account  of  the  public  service."  Well,  Pboudfoot 
now,  I  do  not  think  that  the  defendant  has  exposed  himself  to  Pbocttor. 
the  penalties  imposed  by  section  29.  Ifc  is  true  that  he  has  taken  jnnes  J. 
an  assignment  of  this  contract.  What  is  the  contract  ?  The  con- 
tract is  one  certainly  not  entered  into  originally  by  Proctor,  or 
by  any  person  in  trust  for  him  or  on  his  behalf,  but  entered 
into  apparently  at  a  time  when  Proctor  was  an  absolute 
stranger  to  the  whole  transaction.  There  is  no  suggestion 
that  he  was  in  any  way  in  contemplation  at  the  time  of  the 
origijial  entering  into  of  the  contract;  there  is  no  suggestion 
whatever  that  Logan  or  the  original  contractors,  Logan  and 
Proudfoot,  the  present  plaintiff,  in  any  way  originally  entered  into 
this  contract  in  trust  for  Proctor,  or  on  Proctor's  behalf,  for 
Proctor  was  an  absolute  stranger  to  it.  As  far  as  we  can  see 
it  was  not  in  any  way  contemplated  that  Proctor  was,  either 
then^  or  at  any  future  time,  to  become  interested  in  any  way  in 
the  contract.  What  takes  place  afterwards?  Proudfoot  in 
some  way  or  another  ceases  to  be  a  party  to  the  contract. 
We  need  not  stop  to  inquire  the  legal  consequences  of  his 
insolvency ;  the  admitted  consequence  seems  to  have  been 
that  Proudfoot  ceased  to  be  a  party  to  the  contract,  and 
that  Logan  continued  to  be  the  sole  contractor  with  the 
Government.  Well,  some  time  subsequent  to  that  Logan 
found  himself  in  financial  difficulties,  or  at  all  events  requiring 
financial  assistance,  and  applies  to  the  defendant  to  procure 
him  that  assistance,  and  ultimately  the  defendant  himself 
becomes  one  of  three  guarantors  to  the  bank  for  the  necessary 
advances,  and  takes  as  security  for  those  advances  an  assignment 
of  this  contract,  of  which  assignment  admittedly  he  could  not 
have  made  practical  use  until  default  had  been  made  on  Logan's 
part  in  some  of  the  stipulations  in  that  contract  of  assignment. 
In  the  original  contract  there  is  a  clause,  to  which  our  attention 
has  been  properly  directed,  that  that  contract  was  not  to  be 
assigned  without  the  consent  of  the  Government,  one  of  the  con- 
tracting parties  to  that  contract.  Now,  it  is  admitted  that  the 
consent  of  the  Government  was  never  asked,  never  obtained. 
No  notice  of  any  kind  was  given  to  the  Government  of  this 
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18B7.  contract  or  so-called  assignment  between  Logan  and  Proctor, 
Pboudfoot  and  there  can  be  no  question  whatever  that  no  privity  ever  arose 
Peootoe.  ^^  ^^y  ^*y  ^^  shape  between  Proctor  aud  the  Government. 
Innes  J  Proctor  had  no  rights  as  against  the  Crovernment.  The  Govem- 
ment>  in  the  then  set  of  circumstances,  had  no  rights  as  against 
Proctor.  There  was  no  mutual  consideration,  nor  was  there  any 
mutual  obligation  so  far  as  Proctor  and  the  Government  were 
concerned.  But  then  it  is  argued  that — inasmuch  as  for  a 
valuable  consideration  Logan  had  assigned  to  Proctor  the  con- 
tract itself,  and  had  given  him  large  powers — from  that  time 
forth  Logan  held  the  contract  simply  in  trust  for  Proctor. 
Well,  I  am  of  opinion  that  that  argument  cannot  be  supported. 
The  only  way  in  which  such  a  doctrine  could  be  maintained, 
or  such  contention  could  succeed,  would  be  by  the  importation 
into  the  transaction  of  the  equitable  doctrine  that,  under  those 
circumstances,  Logan  would  be  declared  by  the  Court  of  Equity 
to  be  a  trustee  for  Proctor.  A  trustee  of  what  ?  A  trustee  of 
the  moneys  he  would  receive  and  of  the  benefits  he  would  receive 
under  that  contract,  but  in  no  way  exonerating  Logan  from  his 
obligations  to  the  Government,  in  no  way  introducing  against 
the  will  of  the  Government  Proctor  in  the  place  of  Logan  as 
between  the  Government  and  the  other  party  to  the  contract, 
and  the  argument  cannot  go  farther  than  to  say  that  if  the  inter- 
ference of  the  Court  of  Equity  were  invoked  the  Court  of  Equity 
would  for  certain  purposes  declare  Logan  to  be  a  trustee  for 
Proctor.  This,  it  must  be  remembered,  is  a  penal  statute.  This 
is  Sk  proceeding,  though  no  doubt  in  the  nature  of  what  used  to 
be  spoken  of  as  a  qui  tarn  action — and  I  am  not  by  any  means 
sure  it  is  not  so  now,  but  it  is  not  necessary  to  consider  the 
details  of  the  case — this  is  an  action  of  a  penal  character.  It  is 
necessary,  as  Mr.  Foster  has  put  before  us,  before  the  defen- 
dant in  an  action  of  this  kind  can  be  mulct  in  this  prescribed 
penalty,  for  the  jury  and  the  Court  before  which  he  is  tried  to  be 
satisfied  he  has  committed  the  offence  which  is  charged  against 
him,  and  by  reason  of  which  he  is  exposed  to  this  fine.  It  is  a 
well-known  and  well-understood  rule  that  penal  statutes  must  be 
strictly  construed,  and  it  does  not  seem  to  me  to  be  competent 
for  us  in  any  way  to  invoke  some  equitable  doctrine  between 
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trustees  and  cestuis  que  trustent  for  the  purposes  of  making  out  a        1^87. 
penal  action.     In  one  sense^  no  doubt^  as  I  have  already  said^   Pbovdfoot 
the  defendant  has  become  interested  in  this  contract,  but  for     p»octob. 
the  reasons  which  I  have  given  I  do  not  think  that  he  can      inneaj. 
be  looked  upon  as  having  become  either  directly  or  indirectly, 
either  by  himself  or   by  any  person  whatsoever,  in  trust  for 
him   or   for    his    use    or    benefit    or   on    his  account,   a  con- 
tractor with  the  Government  for  or  on  account  of  the  public 
service,   and   still    less   can    it    be   contended    that   originally 
he,  being  a  member  of  the  Assembly,  entered  into  the  con- 
tract ;  nor  do  I  think,  as  I  have  said,  that  the  effect  of  the 
transaction  between   him   and    Logan  can  be  looked  upon  as 
amoanting  to  this — that  he,  while  a  member  of  the  Assembly, 
though  not  a  party  to  the  original  contract,  subsequently  entered 
into  that  contract.     For  these  reasons  I  think  the  rule  must  be 
made  absolute  and  a  new  trial  must  be  directed.     Of  course,  as 
the  Court  is  unanimous  in  this  holding,  it  is  not  likely  the  case 
will  be  tried  a  second  time. 

DgppELL  and  Owen,  JJ.,  concurred. 

Rule  absolute  with  coats;  costs 
of  the  former  trial  to  abide  the 
event  of  the  new  trial. 

Attorneys  for  the  plaintiff  :  Leiry  8p  Hemsley. 

Defendant  in  person. 

[NoTK. — On  December  2  leave  was  granted  to  the  plaintiff  to  appeal  to  the 
Priry  Council.    See  next  case.] 
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1887.  PROUDFOOT  v.  PROCTOR  (2). 


Dee.  2.  Privy  Council  appeal — Amount — Action  for  500i.  penalty. 

Wliere  a  penalty  of   500/.  was  recovered  in  an  action  for  breaebes  of  ibe 
^Deff'dll      Pro^siona  of  w.  28  &  29  of  the  ConstiiuJtion  Act  (18  &  19  Vic.  c.  54)  the  Corat 
and  granted  leave  to  appeal  to  the  Priyy  Council. 

Cohetij  for  the  plaintiff^  moved  for  leave  to  appeal  to  the  Privy 
Coancil  against  the  decision  of  the  Snpreme  Conrt  granting  a 
new  trial.  (See  preceding  case.)  The  action  was  to  recover  a 
penalty  nnder  ss.  28  &  29  of  the  Constitution  Act  (18  &  19  Vic. 
c.  54),  and  the  jury  returned  a  verdict  for  500Z.,  the  full  amount 
of  the  penalty. 

Ralston,  for  the  defendant,  opposed.  In  the  first  place,  it  was 
not  a  claim  respecting  a  civil  rigtit.  Secondly,  the  plaintiff,  if 
successful,  would  only  be  entitled  to  half  the  penalty,  half  going 
to  the  Crown.  Proudfoot's  interest,  therefore,  being  only  2501., 
he  cannot  be  allowed  to  appeal :  Morse  v.  A.8.N.  Oo.  (1). 

Cohen.  This  is  a  "  claim,  demand  or  question,  to  or  respecting 
property  or  any  civil  right,  amounting  to  or  of  the  value  of  5001. 
sterling,"  within  the  meaning  of  the  Orders  in  Council  of  24tli 
June,  1851  {Pilch,  Prac,  par.  1411).  The  informer  is  the 
possessor  of  a  civil  right  in  respect  of  a  judgment  to  the  amount 
of  500Z. 

Stephen,  J.  Surely  you  cannot  contend  that  this  is  a  civil 
right. 

Cohen,  At  any  rate  it  comes  within  the  words  ^^  judgment 
(Jecree,  order  or  sentence,  in  respect  of  a  sum  or  matter  above 
the  value  of  500Z.,'^  inasmuch  as  interest  is  payable  on  the 
verdict  from  its  date :  Owston  v.  Bank  of  N,8.  Wales  (2). 

The  Court  thereupon  granted  leave  to  appeal  on  the  usual 
terms. 

(1)  9  S.C.E.  81.  (2)  Knox  90. 


VOL.  vnr.1  CASKS  at  law.  469 


MILLER  V.  HALL. 


1887. 
Dec.  9. 


CoiU^CertifieaU  under  a.  101   of  the  DUtrict  CouHs  Act  (22  Vic.  No.  18)- 

Detimue  of  deeds  and  breach  of  corUract — Verdict — Amount  recovered.  Fauceti  J. 

Stephen  J. 
In  an  action  brought  in  the  Supreme  Court  for  detinue  of  title  deeds  and  and 

breach  ol  contract  to  return  them,  a  verdict  was  given  for  the  plaintiff,  with      Deffell  J 

252.  damages  for  breach  of  contract,  and  the  return  of  the  deeds  or  their  valae, 

whioh  the  jury  assessed  at  2791.    The  deeds  were  returned.    The  defendant 

uked  the  Judge  to  hold  that  the  case  was  within  s.  101  of  22  Vic.  No.  18, 

and  that  the  plaintiff,  having  recovered  a  sum  '*  not  exceeding  30^,'/  mast 

obtain  a  Judge's  certificate  before  he  would  be  entitled  to  his  costs. 

Held  (on  reference  to  the  Fall  Court),  that,  the  deeds  having  been  returned, 
the  verdict  only  stood  for  251.,  and  at  most  Is.  nominal  damages,  and  that 
therefore  the  case  was  within  the  statute ;  so  that  the  plaintiff  was  not  entitled 
to  ooflts  without  the  Judge's  certificate. 

This  was  a  question  of  costs  referred  by  Fauceti,  J.,  to  the 
Pull  Court,  under  the  following  circumstances : — The  plaintiff 
sued  the  defendant  for  detaining  certain  title  deeds  relating  to 
land  of  the  plaintiff,  and,  upon  a  second  count,  for  breach  of  a 
contract  to  deliver  up  the  deeds  ;  and  the  plaintiff  claimed  "  a 
retom  of  the  said  title  deeds  or  their  value,  and  lOOZ.  for 
their  detention,  and  under  the  residue  of  the  declaration,  500Z.^' 
To  this  declaration  the  defendant  pleaded,  among  other  things, 
tbat  the  deeds  were  deposited  by  the  plaintiff  with  the  defendant 
as  a  security  for  the  payment  of  certain  moneys  advanced  by  the 
defendant  to  the  plaintiff  and  certain  charges  due  to  Mr.  C.  H. 
Fitshardinge,  solicitor,  for  work  done  by  him  for  the  plaintiff  in 
respect  of  the  deeds  at  their  request,  and  that  the  said  C.  H. 
Fitshardinge  detained  the  deeds  as  in  lien  and  security  for  his 
charjges. 

The  case  was  heard  at  the  Dubbo  Circuit  Court  before  Faucett, 
J.,  and  a  jury  of  four.  The  postea  was  as  follows  : — *^  Verdict 
for  the  plaintiff,  damages  251.     Value  of  deeds,  279Z." 

The  deeds  were  returned,  and  question  of  <costs  was  reserved 
until  after  the  hearing  of  a  motion  for  a  new  trial.  The  motion 
liaving  been  struck  out  on  the  ground  that  the  rule  had  been 
taken  out  too  late,  the  question  of  costs,  which  had  been  referred 
to  the  Full  Court  by  Faucett,  J.,  came  on  for  argument. 
H^.W.a.,  Yd.  Vm.,  Law.  2  H 
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1887.  Salomons,   Q.C.^   and  Heydon  for  tUi  defendant.     Here  the 

MiLLEB     plaintifE  having  recovered  "  a  sum  not  exceeding  30Z./'  cannot  get 
2^^j^       his  costs  unless  the  Judge  certifies :  District  Courts  Act  (22  Vic. 
No.  18),  ss.  100  &  101. 

Oibson,  for  the  plaintiff.  It  is  out  of  the  Judge's  hands 
altogether,  as  the  plaintiff  ''  recovered  "  279Z.,  in  addition  to  the 
25Z.  damages.  If  the  deeds  had  been  destroyed  or  lost  he  would 
have  recovered  the  whole  amount  of  304Z.  Therefore  the  action 
could  not  have  been  brought  in  the  District  Court.  Secondly, 
the  plaintiff  having  recovered  damages  beyond  nominal  damages 
is  entitled  to  the  costs  of  the  action :  Ch.  Archb.  (12th  ed,), 
p.  1378;  Pickering  v.  Trusts  {I) ;  Phillips  v.  Hay  ward  (2); 
Earl  V.  Holdernesse  (3). 

Salomons,  in  reply.  Their  proper  course  was  to  pay  the  seven 
guineas  and  sue  Mr.  Fitzhardinge  in  the  District  Court  to 
recover  the  money,  on  the  ground  that  they  had  been  coerced 
into  paying  it. 

[Stbphen,  J.  The  Judge  has  to  certify  immediately  after 
verdict  and  before  it  can  be  known  whether  the  deeds  will  be 
delivered  up.  Suppose  the  defendant  had  brought  the  deeds 
into  Court  at  the  last  moment,  would  he  not  have  had  to  pay  the 
costs  of  the  action  ?] 

I  rely  upon  the  words  of  the  statute,  within  the  meaning  of 
which  the  plaintiff  has  only  recovered  "  a  sum  not  exceeding  30i." 

Faucett,  J.  This  is  a  singular  question,  and  it  is  the  first 
time  it  has  ever  been  raised.  It  appears  that  the  defendant 
advanced  money  to  the  plaintiff  on  the  security  of  some  deeds 
relating  to  land  which  the  plaintiff  owned.  Instead  of  paying 
the  entire  amount  due  upon  the  deeds,  it  was  agreed  that  one  of 
the  deeds  should  be  given  up  on  payment  of  a  portion  of  the 
money.  I  have  no  doubt  that  if  the  defendant  had  demanded 
the  deeds  from  Mr.  Fitzhardinge,  the  latter  would  have  been 
bound  to  give  them  up.     But  when  the  plaintiff  presented  his 

(1)  7  T.E.  53.  (2)  3  Dowl.  362.  (3)  4  Bing.  462 ;  1  M.  &  P.  254 
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letter  from  the  defendant  to  Mr.  Pitzhardinge,  the  latter  said, 
"  I  have  a  lien  against  you  for  an  old  debt  of  seven  guineas,  which 
is  now  barred  by  the  Statute  of  Limitations.  I  shall  hold  the 
deeds  until  the  debt  is  paid.'*  It  was  pointed  out  at  the  trial 
that  the  simpler  course  would  have  been  to  have  made  an 
application  to  Mr.  Fitzhardinge  or  to  have  paid  the  seven  guineas. 
The  proper  (Aurse  would  have  been  to  have  gone  to  a  Judge  in 
Chambers,  when  the  matter  could  have  been  decided.  Instead 
of  that  a  Supreme  Court  action  is  brought.  It  was  tried  before 
me  on  circuit;  two  counsel  were  engaged,  and  great  expense 
was  incurred.  A  verdict  was  given  for  25Z.  on  the  count  for 
breach  of  contract;  and  on  the  count  for  detinue,  as  a  mere 
legal  consequence  of  the  verdict  on  the  other  count,  the  plaintiff 
recovered  nominal  damages.  I  also  told  the  jury  to  assess  the 
value  of  the  deeds.  The  jury  said : — "  We  value  the  land  at 
2^5l"  And  then  in  answer  to  a  question  from  me  they  said 
tbat  was  the  yalue  they  put  upon  the  deeds.  The  question  is 
whether,  under  those  circumstances,  as  the  Judge  who  tried  the 
case,  I  had  power  to  certify  for  costs ;  whether,  that  is  to  say,  a 
sum  of  more  than  302.  had  been  ^^  recovered ''  by  the  plaintiff. 
If  a  sum  of  302.  is  recovered,  the  Judge  has  no  discretion.  Of 
course,  I  could  not  prevent  the  plaintiff  from  applying  to  the 
C!onrt.  The  Judge  is  not  bound  to  certify  at  the  time  of  the 
trial.  Sometimes  the  Judge  takes  time  to  consider.  Sometimes 
he  withholds  his  decision  until  an  application  is  made  to  the 
Supreme  Court  to  set  aside  the  verdict.  I  must  say  that,  as  the 
matter  now  stands,  it  appears  to  me  that  the  verdict  stands  for 
251.  and  Is.  That  is  a  sum  under  30Z.  It  is  clear  that  beyond 
that  no  sum  was  recovered.  We  must  take  the  law  as  we  find 
it,  and,  if  the  statute  is  clear,  we  are  not  bound  to  look  at  the 
moral  aspect  of  the  case.  Suppose  the  verdict  had  been  for 
lOOZ.,  the  Judge  would  have  no  need  to  certify  for  costs ;  but 
the  Supreme  Court  might  set  the  verdict  aside,  or  by  reducing  it 
to  20Z.,  bring  the  case  within  the  statute.  That  is  the  position 
in  which  I  was  placed ;  and  that  is  why  I  reserved  the  question 
of  costs.  Here,  it  seems  to  me,  looking  at  the  words  of  the 
statute — "  recovered  by  verdict,  judgment  by  default,  or  other- 
wise " — ^that  a  verdict  has  not  been  '*  recovered  "  for  any  sum 

2  H  2 
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exceeding  SOI.  If  the  defendant  had  not  delivered  up  the  deed, 
the  alternative  finding  would  have  come  into  effect.  Where, 
under  similar  circumstances,  there  had  been  a  wilful  detainer,  a 
Judge  would  ordinarily  certify.  Where  the  words  of  a  statute 
are  clear  and  express,  we  have  no  right  to  extend  them  in  any 
direction  that  morality,  or  any  other  motive,  may  suggest. 

Stephen,  J.  I  think  it  safer  on  the  whole  to  abide  by  the 
statute.  The  verdict  is  for  a  +  b.  In  the  event  b  is 
given  up.  Therefore  a  alone  is  recovered,  and,  the  sum  being 
less  than  301. ,  the  plaintiff  is  not  entitled  to  costs  without  the 
Judge's  certificate.  The  safety-valve  is  that  the  Judge  has 
power  to  certify  if  he  thinks  fit. 

Depfbll,  J.  I  concur.  The  verdict  being  in  the  alternative, 
the  plaintiff  did  not  recover  an  amount  exceeding  30Z. 

Judgment  for  the  defendant,  v)ithout  costs. 

Attorney  for  plaintiff  :  W.  T.  A.  Shorter.  Attorney  for  defen- 
dant:  M.  A.   TT.  Fitzhardinge,  for  0.  H.  Fitzhardinge  (Dubbo). 


Nov.  1. 


The  C.J. 
Innes  J. 

and 
Stephen  J. 


UHDE  V.  ASCHE. 

Landlord  and  tenant — Eviction — Expulsion  of  suh'tenant — Be-entry  &y  tenant — 
Action  for  rent. 

Where  a  sub-tenant  is  evicted  and  the  tenant  resumes  possession  (as,  for 
instance,  by  taking  the  keys  from  the  sub-tenant,  and  not  immediately  handing 
them  oyer  to  the  landlord),  that  puts  an  end  to  the  eviction ;  and  the  landlord's 
right  to  rent  is  only  suspended  during  the  continuance  of  the  eviction. 

To  constitute  an  eviction  there  must  be  some  act  of  a  grave  and  permanent 
character  done  by  the  landlord  with  the  intention  of  depriving  the  tenant  of  the 
enjoyment  of  the  demised  premises. 

Whether  in  this  case  there  was  sufficient  evidence  of  an  eviction,  Qu/ere. 

District  Court  appeal. 

The  plaintiff,  Louis  Uhde,  proprietor  of  the  Grand  Hotel, 
Wynyard- square,  sued  Thomas  Asche,  proprietor  of  the  Royal 
Hotel,  George-street,  for  a  month's  rent  of  three  rooms  in  a 
private  house  adjoining  the  former  hotel,  which  he  had  let  to  the 
defendant  for  twelve  months,  from  the  3rd  of  January,  1887, 
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at  the  rate  of  51.  per  week,  payable  monthly.  The  particulars  i^'^^. 
were: — To  one  month's  rent  at  61.  per  week  from  23rd  May  to  Uhdk 
20th  June,  1887.  A«ci,.. 

The  facts,  which  are  fully  stated  in  the  judgment  of  his  Honour 
the  Chief  Justice,  are  shortly  these: — The  rooms  were  taken  by 
Asche,  the  defendant,  for  his  nephew,  a  doctor,  who  never 
occupied  them.  On  the  23rd  May,  Asche  sub-let  to  one  Michel 
for  a  week,  and  received  bl.  from  him.  Michel  proposed  to  use 
the  rooms  as  an  oyster-saloon,  &c.,  but  during  the  week  he 
was  excluded  by  Uhde  from  the  house  under  circumstances  held 
by  Mr.  District  Court  Judge  Wilkinson  to  amount  to  an  eviction. 

The  learned  Judge  found  as  follows  : — ^^  I  find  a  verdict  for 
the  defendant.  I  find  that  a  tenancy  for  one  week  at  all  events 
was  created  between  Asche  and  Michel  from  the  23rd  to  30th 
May ;  and  the  rent  was  paid,  and  possession  taken  by  the  sub- 
tenant ;  and  that  he  was  evicted  by  Uhde.  I  find  that  no 
objection  by  Uhde  to  Michel  was  communicated  to,  or  known  by, 
either  Asche  or  Michel  until  after  Michel  paid  the  5Z.  to  Asche. 
I  find  that  the  evidence  and  the  probabilities  to  be  deduced 
from  the  circumstances  shew  that  Uhde  intended  to  deprive 
Michel  of  the  benefit  of  the  enjoyment  of  the  demised  premises, 
so  that  he  should  not  continue  to  hold  them  as  he  was  entitled 
to  hold  them ;  and  that  he  acted  as  he  did  act  for  that  purpose, 
as  he  (Uhde)  said  himself  in  his  evidence : — '  It  is  not  likely 
that  I  would  have  an  oysterman  for  a  tenant,'  See  Bum  v. 
Phelps  (1),  and  Upton  v.  Townend  (2).  I  find  that  as  it  was  the 
act  of  the  landlord  there  could  be  no  apportionment  of  the  monthly 
rent  sued  for.     See  Orogan  v.  Slapp  (8)." 

A  rule  nisi  was  granted  on  the  grounds — 1,  That  there  was  no 
evidence  to  justify  the  finding  that  there  was  an  eviction.  2. 
That  upon  the  evidence  and  defence  raised,  the  verdict  should 
have  passed  for  the  plaintiff. 

Ooheuy  for  the  plaintiff,  in  support  of  the  rule,  read  the 
evidence. 

The  Court  called  upon 

Bruce    Smith   for   the    defendant.      The    plaintiff   distinctly 
(1)  Stark.  N.P.  94,  cited  in  I  Wms.       (2)  25  L.J.  C.P.  44. 
Saund.  298.  (3)  8  S.C.E.  231. 
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^^^'  intimated  to  Michel  tliat  he  did  not  wish  him  to  stop,  and  locked 
Uhdb  him  out ;  the  giving  notice  to  an  under  tenant  to  quit,  if  acted 
Abcse,  on,  is  an  eviction,  and,  therefore,  the  defendant  is  not  liable  in 
this  action  for  rent :  Bum  v.  Phelps  (4) .  It  was  for  the  Judge, 
as  a  juryman,  to  say  whether  the  landlord  had  acted  so  as  to 
deprive  the  tenant  of  the  enjoyment  of  the  premises :  Upton  v. 
Townend  (5).  This  is  not  an  eviction  by  title  paramount,  in 
which  case  the  rent  could  be  apportioned ;  but  it  is  a  tortious 
eviction  by  the  landlord,  which  disentitles  him  from  recovering 
any  rent  at  all :  Grogan  v.  8lapp  (6) .  It  is  a  question  of  fact, 
not  of  law,  nnd  the  Court  will  not  interfere  with  the  finding  of 
the  Judge.     [He  also  cited  Hall  v.  Burgess  (7).] 

The  Chief  Justick.  We  are  all  of  opinion  that  there  must 
be  a  new  trial  in  this  case;  and  though  it  may  be  that  we 
are  not  all  agreed  upon  one  point,  the  difference  of  opinion 
will  not  affect  the  result.  I  am  of  opinion  that  there  is  absolutely 
no  evidence  of  an  eviction.  It  appears  that  Uhde  let  Asche 
three  rooms  of  a  house  for  a  year,  two  rooms  being  down- 
stairs and  the  other  up-stairs.  These  rooms  were  let  to  the 
defendant  for  the  purpose  of  being  occupied  by  his  nephew,  a 
doctor,  two  as  consulting  rooms,  and  one  as  a  sleeping-room  if 
the  doctor  required  it.  *  It  appeared  that  the  defendant  did  not 
require  these  rooms  afterwards  for  the  use  of  the  doctor,  and  }ie 
seems  to  have  gone  to  a  fishmonger,  and  asked  him  if  he  could 
find  anyone  to  take  these  rooms,  there  being  up  clause  in  the 
lease  against  sub-letting.  It  appears  also,  according  to  the 
evidence  of  the  defendant,  that  when  he  applied  to  this 
fishmonger  the  latter  produced  Michel^  who  was  a  dealer 
in  oysters.  Mr.  Gannon  and  Asche  came  together  some 
time  after  the  23rd  May,  though  why  Mr.  Gknnon  was  brought 
upon  the  scene  at  that  stage  it  is  hard  to  understand; 
and  the  plaintiff  is  immediately  told  that  Michel  is  brought 
there  for  the  purpose  of  being  a  sub-tenant,  and  that  it 
was  the  intention  of  Michel  to  open  an  oyster  shop  in  one  of 

(4)  1  Stark.  94.    See  Henderson  ▼.        (6)  8  S.C.R.231. 

Mears,  28  L.J.  Q.B.  305.  (7)  6  B.  &  C.  332 ;  4  L.J.  E.B.  (0.8.) 

(6)  17  C.B.  80 ;  26  L.J.  C.P.  49.  172. 
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these  rooms.  The  plaintiff  naturally  enough  shewed  his  disin-  ^^^^ 
clination  to  this,  whereupon  Gannon  said,  "There  is  no  stipulation  Uhdb 
in  your  lease  against  it,  and  whether  he  opens  an  oyster  saloon  aachi. 
or  not,  you  will  have  to  submit  to  it."  The  plaintiff  submitted  rpj^^  ^  j 
to  what  he  considered  to  be  inevitable,  and  Asche  brings  Michel 
down  and  gets  the  locks  put  in  order,  and  Michel  appears 
afterwards  and  locks  the  doors.  At  the  end  of  the  week  he 
comes  down  and  does  not  seem  in  any  very  great  hurry ;  but  he 
uses  language  to  Mrs.  TJhde  which  he  afterwards  expressed  his 
regret  for  having  used.  He  tells  Mr.  Uhde  th  at  he  intends  to 
open  an  oyster  saloon,  and  that  he  will  have  the  place  open  all 
night  for  girls,  Ac.  That  shewed  pretty  clearly  what  sort  of  a 
man  he  was.  Mrs.  Uhde  expresses  a  disinclination  to  permit  this, 
and  Michel  goes  away  and  comes  back  in  the  evening,  and  finds 
the  hall  door,  as  one  would  naturally  have  supposed,  shut. 
He  does  not  appear  to  have  attempted  to  go  in  through 
the  hotel,  or  to  have  knocked  or  rung  at  the  hall  door, 
but  goes  away.  Two  or  three  days  elapse  and  Michel 
comes  back  again — ^at  what  time  he  does  not  say — ^and 
finding  the  hall  door  still  shut,  and  a  notice  on  the  door 
stating  that  persons  wanting  anything  should  go  round,  he 
pushes  agaiitBt  the  door  but  finds  it  firm.  He  does  not  appear 
to  have  knocked  or  rung,  and  this  is  an  end  of  Mr.  Michel,  who 
immediately  went  to  his  landlord,  Mr.  Asche,  and  handed  the 
keys  to  him.  Mr.  Asche  takes  no  steps  until  more  than  a  week 
after  the  month's  rent  is  due,  and  on  the  80th  June  he  writes  to 
plaintiff,  saying  that  the  keys  are  then  at  his  disposal.  This  is 
the  first  intimation  that  Mr.  Uhde  has  that  the  defendant 
intends  to  give  up  the  place.  It  appears  to  me  that  under  the 
circumstances  there  was  no  evidence  of  an  eviction.  The  learned 
Judge  below  found  that  there  was,  and  seeing  that  one  of  their 
Honours,  at  any  rate,  thinks  there  was  some  evidence,  however 
Blight,  I  express  my  own  opinion  with  diffidence. 

In  the  case  of  Bum  v.  Phelps  (8),  cited  by  Mr.  Bruce  Smith, 
there  was  an  actual  notice  to  quit  given  to  the  sub-tenant,  who 
gave  up  possession,  and  the  premises  remained  unoccupied  for 
a  whole  year,  when  the  tenant  re-let  them ;   it  was  then*  held 

(8)  1  Stark.  94.  ^^^^^ 
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1887.       that  the  landlord  could  not  recover  from  his  tenant  the  rent  of 

Uhdjs       the  unoccupied  premises  for  the  time  they  were  so  unoocapied^as 

AscHB.      ^  conduct  in  giving  notice  to  quit  amounted  to  an  evictioiL 

The  C.J.     "^®  *^^^  cited  Upton  v.  Town&nd  and  Upton  y.  Qreenlesa  (9),   Both 

cases  were  argued^  and  there  was  very  considerable  doubt  in  the 

minds  of  the  learned  Judges  as  to  the  true  legal  meaning  of  the 

word  "eviction,"  and  after  hearing  argument  the  Lord  OhiUf 

Jiistice  laid  down  what  appears  to  me  to  be  a  very  safe  definition 

of  eviction. 

In  Upton  V.  Toumend  (10),  Jervis,  O.J.,  said,  "  The  Court  are 
desirous  of  having  a  correct  legal  definition  of  eviction.^'  And 
again  at  p.  64  (after  hearing  argument)  he  said :— ''  It  is 
extremely  difiicult  at  the  present  day  to  define  with  teohnieal 
accuracy  what  is  an  eviction.''  From  that  it  is  clear  tiiat  tiiere 
was  considerable  doubt  in  the  minds  of  the  Judges.  The  learned 
Lord  Chief  Justice  continues: — "The  word  eviction,  from 
pvincere — to  evict,  &c.,  dispossess  by  a  judicial  course— was 
formerly  used  to  denote  an  expulsion  by  the  assertion  of  a  tide 
paramount,  and  by  process  of  law  .  .  .  The  term  '  eviction' 
is  now  popularly  applied  to  every  class  of  expulsion  or  amotion. 
Getting  rid  thus  of  the  old  notion  of  eviction,  I  think  it  may  now 
be  taken  to  mean  this — ^not  a  mere  trespass  and  Aotlung  more, 
but  something  of  a  grave  and  permanent  eharaoter  done  by  the 
landlord  with  the  intention  of  depriving  the  tenant  of  the 
enjoyment  of  the  demised  premises/'  It  must,  therefore,  be 
some  act  of  a  grave  and  permanent  character,  done  by  the 
landlord  with  the  intention  of  depriving  the  tenant  of 'the 
enjoyment  of  the  demised  premises. 

Now,  I  fail  to  see,  after  reading  the  evidence  carefully, 
anything  here  of  a  grave  and  permanent  character  done  by  the 
landlord  with  an  intention  to  deprive  the  tenant  of  the  demised 
premises.  No  doubt  if  the  tenant  had  knocked  at  the  do(»r  and 
intimated  his  intention  to  enter  by  that  door,  and  the  landlord 
had  told  him  he  could  not  enter,  that  would  be  evidence  of  an 
intention  to  deprive  the  tenant  of  the  permanent  enjoyment 
of  these  rooms,  and  would   have  been  a  distinct  act  by  the 

(9)  17  C.B.  30;  26  L.J.  C.P.  49.  (10)  17  C.B.  at  p.  51  j  and  see  25  L. 

J.  C.P.  44. 
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landlord  similar  to  giving  notice  to  quit.     I  see  no  evidence  of        ^^^' 
any  aot  done  by  Michel  which  shewed  an  intention  on  his  part       Uhdb 
to  occnpy  the  rooms.     It   appears  to  me  that  Michel   being      aschb. 
brought  on  the  scene  was  a  mere  threat.     It  was  hoped  by  those     jt^^  qj 
who  arranged  this  plan  that^  Michel  making  himself  particularly 
obnazions,  Uhde  would  be  easily  induced  to  relieve  Asche  of  an 
onerous  lease. 

However,  whether  there  was  evidence  of  an  eviction  or  not, 
Asche  kept  possession  of  the  place  until  the  30th  June ;  and 
having  kept  possession  of  the  place  until  that  time — that  is> 
after  the  supposed  eviction  took  place — ^the  case  must  go  down 
for  a  new  trial,  inasmuch  as  an  eviction  by  a  landlord  only 
suspends  the  rent  during  eviction.  The  law  is  clearly  laid  down 
in  MorrimmY.  Ohadmch  (11),  by  Ooltman,  J.,  in  delivering  the 
judgment  of  the  Court  (at  p.  283) : — '^  An  eviction  by  a  landlord 
of  his  tenant  from  a  part  of  the  premises,  creates  a  suspension 
of  the  entire  rent  during  the  continuance  of  the  eviction  until 
the  tenant  resumes  possession.^'  In  this  case  the  defendant  has 
done  something  equivalent  to  re-entering  and  resuming  possession, 
and  not  until  the  month's  rent  has  fallen  due  and  a  new  month 
commenced  does  he  tender  the  keys.  On  these  grounds  I  think 
the  case  must  go  down  for  a  new  trial,  when  the  defendant  may 
be  able  to  give  evidence  of  the  eviction  and  strengthen  his 
position. 

Sir  G.  IimBS,  J.  I  am  also  of  opinion  that  the  case  must  go 
down  for  a  new  trial,  but  on  the  ground  that  there  was  a 
determination  of  the  eviction,  as  Asche  retained  the  keys  for  the 
remainder  of  the  period  of  the  sub-tenancy.  That  is  the  ground 
on  which  I  think  the  learned  Judge  below  fell  into  an  error. 
But  with  regard  to  the  question  whether  there  was  an  eviction 
or  not,  with  all  due  deference  to  his  Honour  the  Chief  Justice,  I 
am  disposed  to  agree  with  the  decision  of  the  Judge  below  that 
Hhere  was  some  evidence  of  an  eviction.  The  case  of  Upton  v. 
Townend  (12),  seems  to  me  to  contain  a  fair  summary  of  the  law 
and  to  give  a  good  definition  of  the  term  eviction.  I  only  differ 
from  his  Honour  in  thinking  that  there  was  some  evidence  of  an 

(11)  7  C.B.  26C.  (12)  17  C.B.  50;  25  L.J.  C.P.  44. 
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eviction.  I  miglit  have  found  the  other  way  had  I  been  a 
jurjman  in  the  case,  but  I  think  there  was  some  evidence,  thougli 
it  may  have  been  slight,  to  justify  the  verdict.  The  plaintiff 
seems  to  have  been  blowing  hot  and  cold,  Mr.  Gannon  was 
right  in  saying  that  so  long  as  the  business  was  a  lawful  one,  the 
plaintiff  had  imposed  no  restriction  as  to  the  kind  of  business  to 
be  carried  on.  Of  course  I  can  understand  that  it  would  have 
been  different  if  the  rooms  had  been  let  as  ordinary  furnished 
apartments.  No  doubt  it  was  expected  that  they  would  be 
occupied  by  a  relation  of  the  defendant ;  and  though  it  appears 
that  Uhde  accepted  the  oysterman  as  a  tenant,  it  was  also  proved 
that  both  Mr.  and  Mrs.  Uhde  said  they  would  not  allow  him  to 
occupy  the  rooms,  and  that  high  words  were  exchanged.  I 
think,  therefore,  that  looking  at  all  the  facts  there  was  some 
evidence  of  something  done  by  the  landlord  to  justify  the  finding 
of  the  Judge  below  that  the  plaintiff  acjbed  with  the  intention  of 
depriving  the  tenant  of  his  right. 

Stephen,  J.  As  the  case  must  go  down  for  a  new  trial,  I  do 
not  think  I  am  called  upon  to  give  a  decision  upon  the  point  on 
which  their  Honours  differ.  If  there  is  any  evidence  of  an 
eviction  it  is  very  slight.  If  we  were  to  decide  in  the  defendant's 
favour,  we  should  be  carrying  the  principle  further  than  any  of 
the  reported  cases. 

Bule  absolute  with  costs.    Casts 
of  first  trial  to  abide  the  event. 


Attorney  for  plaintiff  :  Coonan. 
Attorney  for  defendant :  F.  Gannon. 
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GORMAN  V,  NORTON  and  Anothib. 

Contract — Guarantee — "  We  undertake  on  behalf  of  L.  to  pay  " — Settlement  oj         1887. 
c««  by  solicitor — Intention  of  pariiet — Surrounding  eircumstances — Personal 

Stephen  J. 
G.  having  commenced  an  action  against  L.,  and  being  about  to  apply  for  a  writ      Deffell,  J. 
of  ea.  re.  for   his  arrest,  his  solicitors  received  the  following  letter  from  the  and 

defendants,  L.'s  solicitors : — "  In  this  case  we  have  seen  the  defendant,  who  is  about  ^^^^  J  ■ 
to  leave  the  colony  to-morrow,  and  will  probably  not  return.  As  it  will  be 
impossible  in  the  meantime  to  examine  him  de  bene  e»9e,  we  propose  to  settle  this 
esse  by  referring  it  at  once  to  some  member  of  the  Bar,  or  to  a  merchant  to 
arbitrate  upon,  and  we  undertake,  on  behalf  of  the  defendant,  to  pay  any  sum 
that  may  be  awarded  against  him  in  case  he  is  found  to  blame  or  responsible  for 
the  accident  to  your  client.  It  will  not  be  necessary  to  have  any  agreement  of 
arbitration,  and  an  order  of  reference  can  be  subsequently  drawn  nunc  pro  tunc. 
The  advantage  of  this  course  will  be  that  the  arbitrator  may  go  on  board  the  ship 
before  she  leaves  the  port,  and  inspect  the  locus  in  quo.  Tour  early  attention  wil^ 
obUge. — ^Yours  truly,  Norton  and  Smith."  Accordingly,  G.,  the  plaintiff,  aban- 
doned all  further  proceedings  for  arresting  L.,  who  left  the  colony  without  giving 
lecurity.  The  action  was  discontinued ;  and  an  arbitrator  awarded  the  plaintiff 
the  sum  of  86Z.,  which  the  defendants  refused  to  pay. 

Held,  that  looking  at  the  intention  of  the  parties  and  the  surrounding 
eircamstances,  when  the  letter  was  written,  the  defendants  were  personally 
liable  to  pay  the  sum  awarded.  • 

Declaration. — Patrick  John  Gorman  sues  James  Norton  and 
Robert  Smithy  lately  carrying  on  business  under  the  style  of 
Norton  and  Smith,  for  that  before  the  making  of  the  agreement 
hereinafter  alleged,  one  James  Luck  was  the  captain  and  master 
of  a  certain  ship  called  the  '^  Kenmure  Castle,"  which  was  then 
lying  at  a  wharf  in  the  harbour  of  Port  Jackson,  and  the 
plaintiff,  whilst  he  was  properly  and  in  the  necessary  discharge 
of  his  duty  as  a  tide  waiter  on  board  the  said  ship,  was,  through 
the  negligence  of  the  said  James  Luck,  severely  injured  in  his 
(the  plaintiff's)  body,  and  suffered  damages  to  an  amount  much 
exceeding  the  sum  of  twenty  pounds,  and  the  plaintiff  then  had 
a  good  cause  of  action  against  the  said  James  Luck  for  the  said 
damages  so  caused  by  the  said  negligence,  and  had  commenced 
an  action  in  this  Honourable  Court  against  the  said  James  Luck, 
to  recover  the  said  damages,  and  the  said  James  Luck,  at  the 
time  of  the  commencement  of  the  said  action,  was  temporarily 


480  CASES  AT  LAW.  [N.  8.  W.B. 

1887.  in  Port  Jackson  with  his  said  ship,  and  was  not  a  resident  in  the 
GoRMA!!  colony  of  New  South  Wales,  and  had  no  property  in  the  said 
Norton,  colony,  and  was  about  shortly  to  leave  the  said  port  and  colony 
with  his  said  ship ;  and  the  said  James  Luck  did  not  then  expect, 
and  it  was,  in  fact,  improbable  that  the  said  James  Luck  would 
return  to  the  said  port  and  colony,  and  the  plaintifE  then  had 
good  cause  to  have  the  said  James  Luck  arrested  upon  a  writ  of 
capias  ad  respondendum,  and  to  be  held  in  arrest  until  the  said 
James  Luck  should  give  bail  and  security  for  the  damages 
claimed  in  the  said  action,  and  for  the  costs  of  the  said  action; 
and  it  was  probable  that  if  the  said  James  Luck  left  the  said 
colony  without  giving  such  security  the  claim  of  the  plaintiff 
would  be  entirely  defeated  and  he  would  be  unable  to  recoYer 
any  portion  thereof,  and  the  plaintiff  had  accordingly  instructed 
his  solicitors^  Messieurs  Slattery  and  Heydon,  to  make  due 
application  for  an  order  for  the  issue  of  a  writ  of  capias  ad 
respondendum  for  the  arrest  of  the  said  James  Luck  as  aforesaid, 
and  the  plaintiff^s  said  solicitors  had  begun  proceedings  and  had 
prepared  certain  papers  and  affidavits  for  the  purpose  of  making 
due  and  proper  application  for  the  said  writ,  of  all  which  facts 
the  defendants  had  notice  at  the  time  of  the  making  of  the 
promise  and  agreement  hereinafter  alleged.  And  the  plaintifi 
says  that  the  defendants  being  then  the  solicitors  and  agents  of 
the  said  James  Luck,  and  having  notice  of  the  facts  aforesaid, 
then  proposed  to  the  solicitors  and  agents  of  the  plaintiff,  the 
said  Messieurs  Slattery  and  Heydon,  that  in  consideration  that 
the  plaintiff ,  by  his  said  solicitors,  would  not  take  proceedings 
to  arrest  the  said  James  Luck,  and  would  allow  the  said  James 
Luck  to  leave  the  colony  of  New  South  Wales  without  giving 
security  as  aforesaid,  and  would  discontinue  the  said  action,  and 
would  submit  the  said  claim  to  the  arbitration  of  some  person, 
to  be  agreed  upon  as  arbitrator  by  the  said  Messieurs  Slatteiy 
and  Heydon  and  the  defendants,  they  the  defendants  would 
become  personally  responsible  for  the  payment  of  any  damages 
and  oosts  that  might,  in  the  said  arbitration,  be  awarded  against 
the  said  James  Luck,  and  in  pursuance  of  the  said  proposal  the 
agreement  embodied  in  the  following  letter  written  by  the 
defendants  to  the  said  Messieurs   Slattery  and   Heydon,  was 
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entered  into  between  the  plaintiff  tlirough  his  said  solicitors  and        ^^^' 
agents  and  the  defendants^  that  is  to  say : —  Gobiun 


Messrs.  Slattery  &  Heydon, 
Solicitors^ 

Pitt-street. 

Luck  ats.  Oorman. 

Dbab  Sibs^ — ^In  this  case  we  have  seen  the  defendant,  who  is 
about  to  leave  the  colony  to-morrow,  and  will  probably  not 
return. 

As  it  will  be  impossible  in  the  meantime  to  examine  him  de 
hene  esse,  we  propose  to  settle  this  case  by  referring  it  at  once  to 
some  member  of  the  Bar,  or  to  a  merchant  to  arbitrate  upon,  and 
we  undertake,  on  behalf  of  the  defendant,  to  pay  any  sum  that 
may  be  awarded  against  him  in  case  he  is  found  to  blame,  or 
responsible  for  the  accident  to  your  client. 

It  will  be  better  to  have  a  single  arbitrator,  and  with  the  view 
of  deciding  at  once  upon  the  party,  we  propose  the  following 
names,  viz.,  &c. 

It  will  not  be  necessary  to  have  any  agreement  of  arbitration, 
and  an  order  of  reference  can  be  subsequently  drawn  nunc  pro 
tunc.  The  advantage  of  this  course  will  be  that  the  arbitrator 
may  go  on  board  the  ship  before  she  leaves  the  port,  and  inspect 
the  locus  in  quo. 

Tonr  early  attention  will  oblige. 

Tours  truly, 

NoETON  &  Smith. 

And  the  plaintiff  thereupon  in  pursuance  of  the  said  agree- 
ment abandoned  all  further  proceeding  for  arresting  the  said 
James  Luck^  and  allowed  the  said  James  Luck  to  leave  the  said 
colony  without  giving  any  security  as  aforesaid,  and  discontinued 
the  said  action,  and  afterwards  the  said  claim  was  duly  and  in 
accordance  with  the  said  agreement  submitted  to  the  arbitration 
of  an  arbitrator  duly  agreed  upon  and  appointed  by  the  said 
Messieurs  Slattery  &  Heydon  and  the  defendants,  and  an  award 
was  had,  and  the  said  arbitrator  duly  found  that  the  said  James 
Lack  was  responsible  for  the  injuries  suffered  by  the  plaintiff. 


NORTOV. 
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^^^'  and  duly  awarded  against  the  said  James  Ituck  tliat  he  should 
•  GoBVAN  pay  the  plaintiff  the  sum  of  thirty-six  pounds,  and  the  whole  of 
NoBTON.  ^^®  proceedings  under  the  said  aw  ard  were  carried  out  duly  and 
properly  and  in  accordance  with  the  said  agreement,  and  the 
plaintiff  has  duly  demanded  from  the  defendants  the  payment  to 
him  of  the  said  sum  of  thirty-six  pounds,  and  all  conditions  have 
been  performed  and  all  times  have  elapsed  and  all  things  have 
happened  necessary  to  entitle  the  plaintiff  to  payment  of  the 
said  award  by  the  defendants  and  to  maintain  this  action  for  the 
breach  of  the  said  agreeme  nt  hereinafter  alleged,  yet  the  defen- 
dants have  not  paid  and  have  absolutely  refused  to  pay  the  said 
award  or  any  part  thereof.  And  the  plaintiff  claims  thirty-six 
pounds. 

Plea. — And  for  a  second  plea,  the  defendants  say  that  the 
alleged  proposal,  promise,  and  agreement  was  a  special  promise 
to  answer  for  the  debt,  default,  and  miscarriage  of  another 
person,  and  that,  except  so  far  as  appears  by  the  said  letter,  which 
was  dated  and  made  on  the  twenty-fifth  day  of  August  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one, 
the  said  agreement  was  not  nor  was  any  memorandum  or  note 
thereof  in  writing  signed  by  the  defendants  or  by  any  other 
person  thereunto  by  them  lawfully  authorised. 

Demurrer  to  the  second  plea.  The  points  marked  for  argu- 
ment being : — 1.  That  the  said  proposal,  promise,  and  agreement 
was  not  a  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person.  2.  That  if  it  were  such  a  special 
promise  the  said  letter  of  the  25th  August,  1881,  was  a  sufficient 
memorandum  or  note  thereof  in  writing  signed  by  the  defen- 
dants. 3.  That  the  second  plea  confesses  but  does  not  avoid 
the  cause  of  action  set  out  in  the  declaration. 

Joinder  in  demurrer.  The  defendants  also  notified  that  it 
was  their  intention  upon  the  argument  of  the  demurrer  to  object 
to  the  sufficiency  of  the  declaration  upon  the  following  grounds : 
1 .  That  the  agreement  and  undertaking  contained  in  the  letter 
set  out  in  the  declaration  were  made  by  the  defendants  on  behalf 
of  the  said  James  Luck,  and  were  not  binding  on  the  defendants 
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personally.     2.  That  the  declaration  does  not  allege  that  the       1887. 
said  James  Luck  made  default  in  paying  the  amount  of  the  said     Gohmait 

*^*^^-  Norton. 

Salomons,  Q.C.,  and  Heydon,  for  the  plaintiff^  in  support  of 
the  demurrer.  By  the  language  of  their  letter,  the  defendants 
have  made  themselves  personally  responsible  :  Burrell  v.  Jones 
(1)  ;  Hall  V.  Aahurat  (2).  The  principle  is  to  whom  was  it 
intended  that  the  plaintiff  should  look  for  payment.  The  agree- 
ment was  between  the  plaintiff  and  the  defendants,  not  between 
the  plaintiff  and  Luck.  It  does  not  matter  that  the  defendants 
said,  *'  We  undertake  on  behalf  of  the  defendant.'*  Those 
words  were  used  in  Appleton  v.  BinJcs  (3),  and  it  was  held  that 
the  person  so  covenanting  was  personally  liable.  Doionman  v. 
WiUiama  (4)  shews  that  we  are  right  in  setting  out  the  sur- 
rounding circumstances. 

[Stephen.  J.  Bainbridge  v.  Wade  (5)  is  a  much  later  authority 
to  shew  that  the  Court  can  look  at  the  special  circumstances 
surrounding  the  making  of  a  guarantee  in  order  to  arrive  at  its 
meaning.] 

G.  B.  Stephen,  No  case  can  be  found  in  which  a  person  con- 
tracting on  behalf  of  another  has  been  held  to  be  personally 
Uable.  The  test  is  whether  it  appears  on  the  face  of  the  instru- 
ment that  he  is  an  agent  only :  Alexander  v.  Sizer  (6)  ;  Lindua  v. 
Helroae  (7) ;  Eealey  v.  Story  (8). 

[Owen,  J.  Do  not  the  cases  shew  that  the  intention  of  the 
parties  is  to  be  ascertained  from  the  document  itself  and  the 
surrounding  circumstances  ?  If  so,  does  the  mere  form  of 
words  matter,  so  long  as  you  can  clearly  ascertain  the  intention  ?] 

I  shall  contend  that  they  do.  It  does  not  mention  that  no  one 
but  the  defendants  would  be  liable.  In  their  letter  the  defendants 
say : — "  We  propose  to  settle  the  case,'^  &c.     There  are  signs  of 

(1)  3  B.  &  Aid.  47.  (6)  L.E.  4  Ex.  102. 

(2)  1  Cr.  &  M.  714.  (7)  2  H.  &  N.  293;  3  H.  &  N.  177; 

(3)  5  East.  143.  27  L.J.  Ex.  326. 

(4)  7  Q.B.  103 ;  14  L.J.  Q.B.  226.  (8)  3  Exch.  3. 

(5)  16  Q.B.  89  ;  20  L«J.  37. 
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1887.       hurry  throughout.     The  arbitration  might  have  been  held  the 
GosMAv     same  day. 

V. 

Norton.  [Stbphbn,  J.  My  impression  is  that  the  letter  means  that  as 
Luck  had  to  go  away  at  once^  the  defendants  ask  that  he  shall 
be  allowed  to  go^  saying  that  they  will  be  looked  to  instead  of 
him.] 

The  words  ''on  l^half  of"  relieve  the  defendants  from 
liability :  Gadd  v.  Houghton  (9) ;  Ogden  v.  Hall  (10)  ;  Ryan  v. 
Dangar  (11)  ;  Lewis  v.  Nicholson  (12);  Downman  v.  WUlia'ms 
(13).  In  the  last  case  the  words  were  ''  I  undertake  on  behalf 
of  E.  &  C.  to  pay,"  &c.,  which  are  the  very  words  used  in  the 
present  case.  The  letter  states  that  ''  the  order  of  reference  can 
be  subsequently  drawn  nunc  'pro  tunc  ;"  it  cannot  therefore  be 
assumed  that  there  was  any  intention  of  making  this  arrange- 
ment, or  having  the  award,  after  Luck's  departure.  That  is  not 
alleged  in  the  declaration,  and  nothing  is  to  be  assumed  that  is 
not  in  the  declaration. 

[Stbphbn,  J.  It  does  seem  to  me  that  any  one  reading  this 
letter  would  think  that  the  defendants  intended  to  be  personally 
responsible.] 

The  letter  was  written  with  a  view  to  settling  the  whole 
matter  at  once  before  Luck  left. 

[OwBN,  J.  I  understand,  then,  that  your  argument  is  that  the 
agreement  was  to  abide  by  an  informal  award.] 

Yes.  There  was  time  to  have  everything  done  in  a  day.  In 
Hall  V.  Ashurst  (14),  the  defendant  was  held  liable  on  the  second 
letter  which  he  wrote,  in  which  the  words  "  on  behalf  of,''  &c., 
were  omitted.  The  rule  is  stated  in  Roscoe  (14th  Ed.)  p.  92  :— 
"  Regularly  on  a  written  contract  by  A.,  on  behalf  of  B.,  B. 
should  be  sued,  and  not  A."  Allaway  v.  Duncan  (15)  is  a  strong 
case  in  my  favour.  There  an  attorney  wrote  respecting  an 
overdue  bill  not  paid  by  his  client,  "  if,"  Ac.,  "  I  shall  be  pre- 

(9)  1  Exoh.  Dir.  867  ;  4G  L.J.  Ex.  71.  (12)  18  Q.B.  508  ;  21  L.J.  Q.B.  311. 

(10)  40  L.T.  751.  (13)  7  Q.B.  103 ;  U  L.J.  Q.B.  22e. 

(11)  6  N.S.W.  L.E.  67.  (14)  1  Cr.  A  M,  714. 

a5)  16  L,T.  264. 
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pared  to  take  it  up/*  and  it  was  held  that  he  was  not  personally  ^^^ 

liable.    The  present  letter  must  be  construed  according  to  the  Gobvan 

Btrict  meaning  of   the   words,  without  regard   to   the  possible  nobtok. 
consequences  of  Luck's  departure. 

Salomons,  in  reply.  The  plea,  to  which  we  have  demurred, 
liaa  not  been  referred  to  by  Mr.  Stephen.  If  the  letter  is  a 
gnarantee,  then  we  have  a  memorandum  in  writing  signed  by 
Norton  and  Smith.  It  is  not  signed  by  them  on  account  of 
anybody  else.  The  second  plea  raised  the  defence  that  the 
letter  having  been  written  on  the  25th  August,  1881,  and  there- 
fore before  the  Act  46  Vic.  No.  4,  the  consideration  must  appear 
in  writing.  But  here  it  is  admitted  that  there  was  a  good  con- 
sideration. 

[0.  B.  Stephen.  I  have  never  argued  this  point.  If  we  are 
personally  liable,  it  is  a  guarantee,  and  the  plea  is  good.  I  have 
aaid  nothing  about  the  plea.] 

I  contend  that  the  defendants  are  liable  whether  it  is  a 
guarantee  or  not.  The  meaning  of  the  plea  is  that  there  is  no 
consideration  in  the  letter,  and  that  it  was  written  before  the 
passing  of  the  Act  46  Vic.  No.  4.  Suppose  the  meaning  is  that  it 
is  a  warranty  ?  They  say  in  this  plea  that  it  was  not  in  writing. 
But  there  is  a  memorandum  in  writing.  That  is  admitted.  The 
declaration  may  be  read  as  based  upon  either  a  guaranty  or  a 
pecuniary  liability.     Either  view  will  support  it. 

[Stiphbn,  J.  You  will  succeed  if  it  is  a  guarantee.  But 
they  say  it  is  neither,  because  they  only  made  a  promise  for 
Luck,  i.e.y  that  it  was  Luck^s  promise,  and  that  there  is  no 
responsibility  in  them  at  all,  as  guarantors  or  otherwise.] 

The  defendants  are  primarily  liable  in  this  letter.  It  is 
admitted  that  it  is  not  a  contract  to  be  answerable  for  the  debt 
or  default  of  another.  That  is  why  they  did  not  demur  to  the 
declaration.  The  words  are  not  ''  we  undertake  that  it  shall  be 
paid  by  Luck ;"  but  '^  we  undertake  on  behalf  of  Luck  to  pay.'' 
If  the  signature  had  been  followed  by  the  words  ^^  on  behalf  of 
Luck,"  or  ''  on  account  of  Luck,"  or  "  as  agents  for  Luck,''  we 
should  have  been  out  of  Court. 
H.8.W  JL,  VoL  Vin.,  Law.  2 1 
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1887.  [Stephen,  J.    Wliat  do  you  say  to  Ryan  v.  Dangar  (16)  T] 

V*  That  decision  is  against  all  the  cases.     Hough  v.  ifanzoruu 

(17)  is  a  later  case  than  any  cited  on  the  other  side,  and  a  direct 
decision  in  our  favour. 

Stephen,  J.  This  is  undoubtedly  a  case  aui  generis,  and  one 
which  is  not  likely  in  any  way  to  be  drawn  into  a  precedent.  It 
seems  to  be  unnecessary  to  reserve  our  judgment  for  the  purpose 
of  going  through  all  the  cases  which  have  been  cited,  cases  so 
contradictory  that  an  attempt  to  reconcile  them  would  beamucli 
more  difficult  task  for  me  than  it  was  for  a  much  abler  man,  tlie 
late  Sir  James  Martin,  who  stated  his  inability  to  do  so.  There 
is,  however,  one  general  principle  running  through  them  by 
which  we  may  be  safely  guided,  and, that  is,  that  where  parties 
sign  an  agreement  in  their  own  names  they  are  liable  upon  that 
agreement,  unless  it  appears  on  the  face  of  the  document  that 
they  are  only  contracting  as  agents.  This  document  having  been 
signed  by  the  defendants,  Norton  and  Smith,  the  question  is  whether 
there  is,  on  the  face  of  it,  anything  to  exclude  the  doctrine  of  per- 
sonal liability.  We  are  all  of  opinion  that  there  is  not.  I  need  not 
recapitulate  the  facts.  The  letter  does  not  in  any  way  profess 
to  make  an  agreement  on  behalf  of  Luck.  The  only  part  of 
this  letter  which  could  possibly  be  construed  to  fix  a  liability  on 
Luck  is  in  the  second  paragraph,  which  contains  the  words— 
''  We  undertake  on  behalf  of  the  defendant  to  pay  any  sum  that 
may  be  awarded."  We  have  to  see  what  the  person  to  whom 
the  letter  was  written  understood  by  it.  I  am  unable  to  come 
to  any  other  conclusion  than  that  Norton  and  Smith  by  this 
letter  made  themselves  personally  liable,  whatever  may  have 
been  their  intention  at  the  time.  The  plaintiff  had  applied  for  a 
writ  of  ca,  re,  against  Luck,  and  would  therefore  have  been 
entitled  to  have  the  security  of  his  person  or  a  bail-bond.  He 
was  about  (as  the  letter  states)  to  leave  the  colony  the  very  next 
day,  and  would  probably  not  return,  so  that  the  plaintiff  would  have 
no  practical  remedy  against  him.  What  advantage  was  to  be 
obtained  by  plaintiff^s  foregoing  the  security  which  the  capias 
(16)  fi  N.S.W.R.  (17)  4  Ex.  Div.  104  ;  48  LJ.  Ex.398; 

27  W.B.  686. 
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would  afford  him  ?  Luck^s  liability  on  an  award  against  him 
would  place  the  plaintiff  in  no  better  position.  Lnck  might 
decline  payment^  and  the  plaintiff  would  have  to  arrest  him 
again^  that  is  on  the  supposition  that  he  was  still  in  the  colony. 
Is  it  not^  then^  fair  to  conclude  that  when  the  defendants  say, 
"  we  undertake  to  pay,  &o.,  on  his  behalf,"  the  arrangement  was 
that  they  were  to  be  personally  liable.  The  contention  of  Mr^ 
Salomons  seems  right,  viz.,  that  the  plaintiff  would  have  but  the 
alternative  remedy  of  an  action  against  Luck  on  the  award  or 
on  this  agreement.  Is  that  the  position  in  which  the  parties 
meant  to  place  themselves  ?  When  Norton  and  Smith  said  "  we 
undertake  to  pay'^  they  did  not  make  a  contract  that  the  defen- 
dant would  pay.  For  these  reasons  I  am  of  opinion  that  our 
judgment  should  be  for  the  plaintiff. 

DsFFELL,  J.  I  am  of  the  same  opinion.  One  part  of  the 
second  paragraph  of  the  defendants'  letter  shews  the  construe, 
tion  to  be  put  upon  it.  They  say,  "  We  propose  to  settle  this 
case,  Ac."  What  does  that  mean  ?  It  must  mean  something 
more  than  that  they  are  merely  acting  on  behalf  of  Luck. 

OwiN,  J.  It  is  difficult  to  decide  betwen  the  cases  to  which 
we  have  been  referred.  The  ordinary  law  of  principal  and 
agent  cannot  be  applied  here.  We  must  find  out  what  the 
intention  of  the  parties  was  when  the  arrangement  was  made. 
Therefore,  although  the  words  may  be  the  same  as  are  some- 
times employed  in  ordinary  contracts  between  principals  and 
agents,  the  surrounding  circumstances  may  impose  a  liability 
which  would  not  ordinarily  be  incurred.  The  same  words  may 
receive  a  different  construction.  We  have  the  defendants 
signing  this  document  simply  as  Norton  and  Smith,  solicitors,  and 
it  is  said  that  the  words  "  on  behalf  of  the  defendant,'*  appear- 
ing iu  the  body  of  the  letter,  take  away  their  liability  to  pay. 
These  words  must,  however,  be  construed  by  the  light  of  the 
surrounding  circumstances,  which  must  be  gathered  from  the 
letter  itself.  These  were  the  surrounding  circumstances  of 
which  the  parties  had  notice  at  the  time  when  that  letter  was 
written.  That  being  so,-  the  defendants  requested  that  the  pro- 
eeedings  should  be  allowed  to  drop ;  and  undertook  to  pay  the 
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plaintiff  if  the  award  shonld  be  against  Luck.  Tke  under- 
standing must  have  been  that  if  the  award  was  against  Lack, 
the  defendants  would  bind  themselves  to  pay  any  sum  that  Luck 
Q^^j  might  be  adjudged  to  pay.  I  do  not  think  the  words  ''on 
behalf  of^'  Luck  take  away  any  liability  which  the  present 
defendants  would  have  otherwise  incurred. 

Judgment  far  the  plaintiffs 

Attorneys  for  plaintiff :  Slattery  Sp  Heydon. 


Oct,  24, 


The  CJ. 
Faueett  J. 

and 
Innes  J. 


PATTEBSON  «.  KIDMAN. 

Negligence — Pleading — "NegligenHgf    drove    and   managed'* — Inherent  vice  ef 
horse — Evidence  for  jury. 

The  declaration  alleg^ed  that  the  defendant,  by  his  Bervant,  so  "  negligently 
and  unskilfully  drove  and  managed  "  a  certain  cart  and  horses,  and  it  appeared 
at  the  trial  that  one  of  the  defendant's  horses  was  to  the  knowledge  of  the 
defendant  addicted  to  shying,  and»  by  shying,  caused  the  accident. 

Meld  (Innes,  J.,  diseeniiente)^  that  the  plaintiif  oonld  not  rely  npon  soeh 
evidence  as  shewing  negligent  '*  driving  "  or  "  management ;"  but  the  deolaratioi 
ought  to  have  contained  a  count  for  ''  negligently  using  a  shying  horse/'  which 
might  have  been  added  upon  amendment  at  the  trial. 

Per  Innes,  J.  That  it  was  at  all  events  arguable  whether  the  using  of  a 
horse  known  by  the  driver  to  be  addicted  to  shying,  though  it  may  not  have 
been  negligent  **  driving,"  ^vas  or  was  not  negligent  and  improper  "  manage- 
ment "  of  the  cart  and  horses. 

Motion  nisi  for  new  trial. 

Action  for  nboligbncb. 

Declaration: — For  that,  &c.,  the  defendant,  by  G.D.,  his 
servant,  so  negligently  and  unskilfnlly  drove  and  managed  a 
cart  and  horses  along  a  highway  that  the  same  were  forced  and 
driven  against  the  cart  and  horse  of  the  plaintiff,  whereby,  &c. 
Plea  : — Not  guilty. 

The  plaintiff's  case  was  that  he  was  driving  quietly  along  the 
Randwick-road  towards  Sydney,  when  he  saw  the  defendant's 
van,  with  two  horses  driven  tandem,  coming  along  at  a  gallop. 
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Seeing  that  a  collision  was  probable,  the  plaintiff  pulled  up  at       1887. 
the  side  of  the  road  with  one  wheel  on  the  footpath ;  but  the  Patterson 
defendant's  wheel  struck  the  plaintiff's  off-side  step,  and  the     kidman. 
plaintiff  was  thrown  out  and  hurt.     The  collision  took  place 
about  300  yards  from  the  junction  of  the  Randwick  and  Moore 
Park  roads,  where  the  road  was  wide  enough  for  three  vehicles 
abreast. 

For  the  defence,  G-.D.,  the  driver,  and  another  man  who  was 
in  the  van,  swore  that  it  was  not  being  driven  at  a  rapid  pace ; 
that  the  leading  horse  was  only  cantering ;  that  they  had  to  pass 
A  bnggy  going  in  the  same  direction,  and,  just  at  that  moment, 
a  tram  came  along  and  startled  the  horses ;  that  the  leader 
shied ;  and  that  the  collision  was  only  a  slight  one,  and  would 
not  have  occurred  if  the  plaintiff  had  not  been  in  the  middle  of 
the  road. 

In  cross-examination,  the  defendant's  driver  admitted  that  the 
leading  horse  had  shied  on  previous  occasions  at  passing  trams. 

The  Ohief  Justice,  who  tried  the  case,  directed  the  jury  that 
if  the  horse  suddenly  swerved  from  fright  the  defendant  was 
not  Uable;  and  further  told  them  that  the  only  evidence  of 
negligence  was  that  of  the  plaintiff  to  the  effect  that  the 
defendant's  driver  did  not  appear  to  be  endeavouring  to  pull  up 
tile  horses. 

Bruce  Smith,  for  the  plaintiff,  contended  that  the  admission  of 
the  horses  being  within  the  knowledge  of  defendant's  driver 
addicted  to  shying  was  evidence  of  negligence  on  the  part  of 
defendant  in  using  such  a  horse  in  a  much-frequented  thorough- 
fare. 

The  Ohief  Justice  held  that  even  if  that  were  so  the  declara- 
tion would  need  to  be  differently  framed  so  as  to  charge  the 
defendant  with  the  negligent  use  of  a  shying  horse. 

Verdict  for  the  defendant. 

A  rule  niai  was  moved  for  on  the  following  grounds  : — 1. 
Fresh  evidence  since  trial.  2.  That  his  Honour  was  in  error  in 
directing  the  jury  that  if  the  defendant's  horse  suddenly  swerved 
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^^7-       from  fright,  the  defendant  was  not  liable.     3.  That  his  Honour 

Pattkrson   was   in  error  in  dir.M'ting  the  jury  that  the  only  evidence  of 

Kidman,     negligence  was  that  given  bv  one  of  the  plaintiff's  witnesses  to 

the  effect   that   the   defendant's   driver   did  not  appear  to  be 

pulling  up  the  horses.     4.  Against  evidence. 

Bruce  Smith,  for  the  plaintiff^  in  support  of  the  motion.  First, 
the  admission  of  the  defendant's  driver  that  he  knew  that  the 
leading  horse  was  addicted  to  shying  at  trams^  and  did,  on  the 
occasion  of  the  accident,  shy  at  a  tram  and  become  unmanage- 
able, was  evidence  to  go  to  the  jury  of  ^'negligent  management" 
Therefore  his  Honour  the  Chief  Justice  ought  not  to  have  told 
the^jury  that  the  only  evidence  of  negligence  was  that  set  out  in 
the  third  ground.  Drury,  the  defendant's  driver,  admitted  in 
cross-examination  that  the  leading  mare  was  addicted  to  shying  at 
trams ;  that  a  tram  on  this  occasion  was  '^coming  round  the  comer;" 
and  that  *'  the  leading  mare  shied."  In  Orofta  v.  Waterhouse  (1),m 
action  against  a  coach  proprietor  for  negligence  and  improper 
conduct  of  his  servants,  it  was  held  that  a  jury  might  from  tbe 
mere  fact  of  the  coachman  having  gone  off  the  road  presume 
negligence,  and  on  that  presumption  found  a  verdict  for  the 
plaintiff.  Best,  G.J.,  said  at  p.  321,  that  ^^  a  coachman  most  be 
provided  with  steady  horses,"  and  added,  '^  If  there  be  the  least 
failure  in  any  one  of  these  things^  the  duty  of  the  coach  pro- 
prietors is  not  fulfilled  and  they  are  answerable  for  any  injury  or 
damage  that  happens."  In  Hammock  v.  White  (2),  in  which  the 
plaintiff  was  non-suited  on  account  of  not  giving  some  "  affi^ 
mative  evidence  of  negligence,"  Erie,  C.  J.,  said  "  the  ne^igeooe 
imputed  here  is  either  the  unskilful  management  of  the  horse, 
or  imprudence  of  taking  a  vicious  horse  into  the  public  street," 
and  he  adds : — ^'  There  is  not  the  slightest  evidence  that  the 
defendant  had  any  knowledge  whatever  of  the  viciona  character 
of  the  horse,  and  he  must  be  presumed  therefore  to  be  entirely 
ignorant  of  it."  In  the  same  case  Willes,  J.,  said : — "  Bidmg  iQ 
unmanageable  horse  in  the  public  street  is  not  in  t^Z/"  negligence, 
it  must  be  shewn  that  the  defendant  was  acquainted  with  the 
character  of  the  animal " — and  adds  later  on,  "  of  course  it  makes 

(1)  3  Bing.  319.  (2)  31  L J.  C.P.  129 ;  11  C.B.  N.S.  588. 
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no  difference  whence   the  evidence  comes^  whether  from  the        1^87. 

party  accused  or  the  party  complainiif§  of  the  negligence.'^     In   Fattsbsok 

Simeon  v.  The  London  Oeneral  Omnibus  Oo.  (3),  although  no     kidman. 

formative  evidence  of  negligence  could  be  given,  the  facts  that 

the  panel  of  the  omnibus  through  which  the  horse  had  kicked 

the  plaintiff  bore  marks  of  previous  kicks ;  that  no  precaution 

had  been  taken  to  prevent  its  recurrence  ;  and  that  no  explanation 

had  been  offered  on  the  part  of  the  defendants,  were  held  to  be 

evidence  of  negligence  proper  to  be  submitted  to  a  jury.     In 

that  case  it  was  admitted,  on  behalf  of  the  defendants,  that  they 

would  have  been  liable  if  they  had  been  shewn  to  have  knowingly 

used  an  unbroken  horse.     Bovill,  0. J.,  said : — ''  The  mere  fact  of 

his  having  kicked  out  was,  I  should  saj,  prima  facie  evidence  for 

the  jury."    . .     .     .     "  Where  a  horse,  from  no  assignable  cause, 

kicks  out,  I  think  the  presumption  is  that  he  is  a  kicker.     I 

think  there  was  clearly  evidence  for  the  jury."     drove,  J.,  said  : 

— "  Here  there  was  evidence  of  other  kick-marks  on  the  panel 

of  the  omnibus,  and  that  I  think  threw  upon  the  defendants  the 

necessity  of  explaining  how  they  came  there/'     These   cases  all 

show,  I  submit,  that  the  fact  of  driving  a  horse  in  a  public 

street  addicted  to  any   particular  vice,  renders  the  driver   or 

owner  liable  for  the  consequences.     In  Payne  v.  Anderson  (4), 

Sir  G.  Innes,  3.,  said : — ^'  The  fact  that  the  plaintiff's  horse  had 

bolted  on  a  previous   occasion  was   evidence   of  contributory 

negligence."     If  it  is  evidence  of  contributory  negligence,  it  is 

equally  evidence  of  negligence  on  the  part  of  a  defendant.     [He 

also  cited  Markzoni  v.  Douglas  (5)  ;  Anon,  case  (6) ;  Waheman  v. 

£o6inMm  (7).] 

Secondly^  the  plaintiff  is  entitled  to  succeed  under  his  present 
deolfiration.  upon. such. evidence.  In  the  judgment  of  Erie,  O.J., 
in  Hofitmocft  v.  White  (8),  the  proposition  is  taken  for  granted 
that,  where  a  vicious  horse  is  knowingly  driven,  the  driver  is 
guilty  of  negligence.  In  none  of  the  cases  cited  does  it  appear  to 
have  been  specially  alleged  that  the  defendant  had  driven  a 
Tieious   or   shying  horse.      Moreover^  inasmuch  as  negligent 

(8)  L.B.  8  C.P.  890.  (6)  1  Ventaris,  295. 

(4)  3  Weekly  Notes  (N.S.W.)  133.       (7)  1  Bing.  213. 

(5)  6  Q.B.D.  145  3  50  LJ.  C.L.  289.       (8)  81  L.J.  C.P.  129;  11  C.B.  N.S.  588. 
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^^^-       navigation  would  cover  cases  of  insufficiency  of  steering  gear^  or 

Pattbbsox  other  navigating  apparatfis»  so  the  putting  into  a  cart  of  an 

Kidman,     unsuitable  horse  would  be  negligent  '*  management "  which  was 

alleged  in  the  declaration,  and  is  a  much  more  comprehensive 

term  than  mere  negligent  driving. 

[Faucbtt,  J.  Have  you  any  authority  for  this  contention  as 
to  navigation  ?] 

No.  I  regard  it  as  a  proposition  too  firmly  established  to 
require  authority  (a). 

It  is  true  that  in  Manzoni  v.  Douglas  {9),  I/indley,  J.,  said  that 
to  hold  that  the  mere  fact  of  a  horse  bolting  is  per  se  evidence  of 
negligence,  would  be  mere  reckless  guesswork.  But  he  added, 
''  the  plaintiiBP  must  make  out  a  clear  prima  fads  case  by  evidence 
which  will  warrant  an  inference  of  negligence."  This  shews  that  it 
is  not  necessary  to  allege  specifically  the  kind  of  negligence  relied 
upon^  In  that  case  the  action  seems  to  have  been  for  negligent 
driving  :  the  specific  negligence  relied  on  was  the  horse  being 
addicted  to  bolting.  In  Simeon  v.  The  London  General  Omnibus 
Co.  (10),  the  action  was  also  for  negligent  driving,  though  the 
specific  negligence  relied  on  was  that  the  horse  was  addicted  to 
kicking. 

The  Chibf  Justice.  If  I  had  any  doubt  in  my  mind,  even 
though  I  thought  the  point  was 'not  tenable,  I  would  feel  it  my 
duty  to  grant  a  rule  in  order  to  allow  the  case  to  be  argued. 
But  I  did  not  at  the  trial,  and  I  do  not  now,  entertain  the 
slightest  doubt  on  the  subject.  The  rule  is  moved  for  in  this 
case  on  four  grounds.  I  do  not  think  Mr.  Bruce  Smith  has 
directed  his  argument  to  the  second  ground,  so  that  the  case 

(a)  Note. — This  point  was  discussed  navigation/'  within  the  meaning  of  25 

in  a  very  recent  case,  the  Warkworth  and  26  Vic.  c.  68,  s.  54,Bub-8.4.    This 

(L.R.  9  P.D.  20 ;  52  L.J.  P.D.  &  A.  4).  decision  was  affirmed  by  the  Court  o£ 

It  was  held  that^  where  a  collision  Appeal  (lb,  p.  145 ;  lb,  p.  65),  where 

occurred  by  a  defect  in  the  vessel's  Bawen,  L.J.,  said  that  this  would  be 

steering  gear,  due  to  the  negligence  of  evidence  of    "  improper  navigation/' 

persons  on  shore  and  not  to  *any  negli-  even  under  .the  older  system  of  plead- 

gence  on  the  part  of  the  crew^  the  ing. 
damage    was   caused    by    ''improper 

(9)  6  Q.B.D.  145 ;  50  L.J.  C.L.  289.  (10)  L.B.  8  G.F.  880. 
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really  tarns  on  the  third  ground, — "  That  his  Honour  was  in  ^^^^ 
error  in  directing  the  jury  that  the  only  evidence  of  negligence  Pattxuson 
was  that  given  by  one  of  plaintiff's  witnesses,  to  the  effect  that  Kidman. 
Drory  (the  defendant's  servant  in  charge  of  the  defendant's  TheCJ. 
cart)  did  not  appear  to  be  pulling  up  the  horses/'  The  decla- 
ration states  that  the  defendant,  by  Oeorge  Drv/ry,  his  servant, 
"  negligently  and  unskilfully  drove  and  managed  a  cart  and 
horses"  along  a  highway.  It  appears  to  me  that  the  word 
"managed"  there  is  almost  synonymous  with  the  word  "  drove." 
The  negligence  so  charged  must  be  something  which  took  place 
at  the  time  of  the  accident — ^the  driving  of  the  horses  or  the 
management  of  the  horses,  or  cart — something  which  immediately 
contributed  to  the  accident.  It  is  not  sufficient,  where  in  fact 
the  jury  find  that  there  was  no  negligence  or  unskilf  ulness  in 
the  "  driving  "  or  ''  management,"  to  attempt  to  make  out  that 
because  there  was  inherent  vice  in  the  horse  the  plaintiff  is 
entitled  to  recover.  Under  this  particular  declaration  it  is  not 
open  to  the  plaintiff  to  reiy  on  such  evidence,  nor  would  it 
entitle  a  Judge  to  tell  a  jury  that,  if  the  plaintiff  proved  that 
the  accident  was  caused  by  inherent  vice  in  the  horse,  the  plaintiff 
would  be  entitled  to  recover. 

In  the  case  of  Ohristie  v.  Origgs  (11),  the  declaration 
contained  two  counts — ^first,  for  negligent  driving,  and  a  second 
alleging  the  insufficiency  of  the  carriage.  As  to  the  first,  the 
deleindant  in  this  case  has  been  cleared  by  the  verdict  of  the 
jury^  Ab  to  the  second — ^that  he  knew  the  horse  to  be  a 
shying  horse— that  is  not  charged  in  the  declaration.  In 
Manzand  v.  Douglas  (12)  the  witness  who  saw  the  accident  said 
that  the  driver  was  trying  to  stop  the  horse.  That  is  exactly 
the  evidence  that  was  given  in  this  case.  Lindley,  J.,  said : 
*^  We  do  not  know  what  it  was  that  caused  the  horse  to  bolt, 
and  therefore  we  have  no  evidence  that  it  was  caused  by  the 
driver's  negligence  or  want  of  care.  It  is  said  that  negligence 
is  to  be  inferred  from  the  fact  that  the  driver  did  not  call  out  or 
give  warning.  'I  cannot  see  that  that  per  ae  affords  any  ground 
for  inferring  negligence.  The  coachman  himself  was  in  fear  for 
his  own  life ;  and  the  probability  is  that  in  such  circumstances 
(11)  2  Camp.  79.  (12)  6  Q.B.D.  145 ;  50  L. J.C.L.  289. 
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1^7-       even  a  oool  man  might  abstain  from  calling  oat.     Then  it  is  said 

Patt>b8ov   that  the  fact  of  a  horse  having  cast  one  or  two  shoes  was  some 

KiDM AM.     evidence  of  negligence  ;  but  I  cannot  see  that  the  fact  of  a  horse 

The  C  .J.     baying  cast  a  shoe  after  he  has   bolted  affords  any  evidence  of 

negligent  driving.    To  hold  that  the  mere  fact  of  a  horse  bolting 

is  per  86  evidence  of  negligence  wonld  be  mere  reckless  gaess- 

work.     To  entitle  him  to  recover  in  an  action  of  this  kind^  the 

plaintiff  must  make  oat  a  clear  prima  facie  case  by  evidence 

which  will  warrant  an  inference  of  negligence.'' 

So  here^  I  cannot  see  that  the  fact  of  the  horse  having  shied 
previously  to  this  day  shews  any  evidence  of  negligent  driving 
or  negligent  management  on  the  part  of  the  servant  Drury, 
which  is  the  negligence  charged.  If  it  was  negligent  to 
permit  a  shying  horse  to  be  used,  this  woul<l  be  evidence 
of  negligence  on  the  part  of  the  defendant,  and  not  of 
the  servant  Drury ;  but  the  defendant  is  not  personally 
charged  with  negligence.  This  man  (Drury),  the  jury  having 
acquitted  him  of  negligence,  must  be  taken  to  have 
manag^  this  horse  carefully.  You  may  drive  a  shying 
horse  very  carefully,  and,  notwithstanding  your  utmost  care,  he 
may  shy.  Therefore,  if  you  seek  to  recover  against  the  defen- 
dant on  account  of  negligently  using  a  shying  horse,  that  ought 
to  be  distinctly  alleged  in  the  declaration,  and  not  merely 
alleged  as  ^^  negligent  driving.'^  An  action  may  lie  for  damages 
caused  by  the  wrongful  use  of  a  shying  horse.  But  the  plaintiff's 
case  was  ^'negligent  driving"  by  the  defendaiifs  servant.  He 
sought  to  establish  that  by  various  evidence,  and  then  at  the  end 
of  the  case  one  of  the  defendant's  witnesses  said  that  one  of 
these  horses  ahied  at  trams.  Then  the  plaintiff's  counsel  took  i^e 
point  that  that  was  evidence  of  negligence  to  go  to  tha^jvy.  I 
am  of  opinion  that  it  is  not  negligence  under  this  declaration.  It 
was,  to  a  certain  extent,  a  hard  case  on  the  plaintiff.  It  was 
also  a  hard  case  on  the  defendant,  as  it  is  not  at  all  likely  that 
he  will  ever,  get  a  farthing  of  costs  from  the  plaintiff,  and  I 
think  it  would  be  a  great  hardship  on  the  defendant  to  grant  a 
rule  in  such  a  case. 

Faucktt,  J.     I  have  had  considerable  hesitation  in  coming  to 
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a  conclasion  whether  or  not  we  ought  to  grant  this  rule.  However,       ^^^' 

after  thinking  it  over,  and  after  full  consideration,  I  do  not  think   Pattebsov 

we  ought  to.     It  seems  to  me  that,  according  to  the  ordinary  well-     kidmaw. 

known  principles  of  pleading,  this  matter  would  not  come  within     ^^j^ett  J. 

the  words  ''  negligent  driving  "  and  ^'  negligent  management/' 

It  does  not   appear   to   me  that   these    words   can  have  any 

reference  to  an  inherent  vice  in  a  horse.     You  cannot  mean  by 

careless  driving  that  the  horse  was  unfit  to  be  driven.     But  it  is 

contended  that  the  word  "management''  being  used,  it  embraces 

such  matters  as  this  is.     I  admit  that  it  is  a  more  extensive 

word.     It  may  include  leaving  the  horse  unattended,  or  putting 

the  cart  in  some  place  where  it  ought  not  to  have  been.     It 

is  a  more  comprehensive  word  than  the  word  "  driving ;"  but 

how  can  it  be  construed  so  to  include  driving  a  horse  with  an 

inherent  vice  ?     Not   the   slightest  intimation  is  given  to  the 

defendant  that  he  is  charged  with  having  an  animal  unfit  to  be 

used  in  the  cart.     He  is  merely  charged  with  improperly  driving 

and  improperly  managing  a  cart  and  horses,  and  he  is  not  given 

the  slightest  intimation  that  it  is  intended  to  charge  him  with 

having  inferior  or  vicious  horses,  or  that  the  cart  was  defective. 

He  comes  into  Court ;  he  brings  his  driver ;  he  proves  that  the 

driver  is  a  careful  man  ;  that  he  is  a  skilful  driver  ;  and  then  it 

tnms  out  in  the  course  of  the  evidence  that  one  of  the  horses  is 

accuBtomed  to  shy,  that  it  had  some  inherent  vice.     Assuming 

that  the  plaintiff  knew  nothing  about  this  vice  in  the  defendant's 

horse;  and  that  it  was  not  until  nearly  the  end  of  the  case  that 

this  evidence,  that  one  of  the  horses  was  addicted  to  shying, 

came  to  light — what  is  the  course  the  plaintiff  ought  to  have 

pursued  ?     He  should  have  applied  to  amend  his  declaration, 

and,  if  there  had  been  reasonable  grounds  for  doing  so,  the 

Judge  would  have    allowed   the   amenAnent;    and  then  the 

defendant  might  have  applied  for  an  adjournment  to  enable  him 

to  meet  the  case  under,  its  new  aspect.     In  that  way  no  harm 

would'be  done.     It  is  the  fault  of  the  plaintiff  himself  if  he  does 

not  ask  for  an  amendment  when  matters  of  which  he  was  not 

aware  arise  unexpectedly.     He  did  not  ask  to  be  allowed  to 

amend  his  declaration,  and  the  case  was  allowed  to  go  on.     It 

was  not  till  the  end  of  the  case  that  the  plaintiff's  counsel 
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1887.       applied  to  amend;   at  that  stage  the  application  was  I  think 

Pattbbbok  properly  refused.     For  these  reasons  I  think  this  rule  ought  to 

KiMEAN.     ^^  refused.     We  have  no  right  to  send  the  case  down  where  we 

Pfg^^^ceitJ     *^®  satisfied  that  the  verdict  was  right;  it  would  be  putting 

parties  to  the  expense   and  cost  of  a  re-hearing  without  anj 

reasonable  expectation  of  a  different  result. 

Sib  Q-.  Iknxs^  J.  Of  course  if  I  thought  that  there  was  no 
probability  of  the  rule  being  made  absolute^  I  would  not  be  one 
for  granting  a  rule  nisi  ;  but  I  cannot  but  express  my  very  great 
regret  at  the  course  the  case  has  taken.  I  find  myself  in  a 
somewhat  unusual  position^  because  I  entertain  a  very  strong 
opinion  that  the  point  is  not  only  arguable^  but  really  that  the 
argument  on  the  part  of  the  plain tifPs  counsel  is  unanswerable; 
and  I  have  the  misfortune  of  being  constrained  to  express  this 
opinion  after  his  Honour  the  Chief  Justice  has  given  expression 
to  his  view  that  the  matter  is  not  arguable.  It  is  an  unfor- 
tunate position  for  me  to  be  placed  in,  and  I  may  say  that, 
having  regard  to  his  Honour's  superior  learning  and  greater 
capacity  for  judicial  matters,  I  feel  that  the  probability  is  that 
his  Honour  is  right  and  I  am  wrong ;  but  I  am  bound  to  express 
the  opinion  which  forces  itself  upon  me.  The  application  at 
present  is  only  for  a  rule  nm,  and  as  a  general  rule— of  course 
not  by  any  means  an  universal  or  invariable  rule— where  one 
Judge  entertains  a  strong  opinion  contrary  to  the  view  entertained 
by  another  member  of  the  Bench,  such  a  matter  is  considered 
arguable.  However,  in  this  particular  instance,  although  I  havs 
had  an  opportunity  of  expressing  to  his  Honour  the  Chief  Justice, 
before  judgment  was  delivered,  the  view  which  I  entertained,  I 
have  been  unable  to  shake  his  Honour^s  conviction  that  the 
point  is  not  arguable.  Of  course  the  granting  of  a  rule  nisi  in 
no  way  concludes  the  point ;  the  refusal,  on  the  other  hand,  does 
conclude  it  once  and  for  all ;  and  for  that  reason,  amongst 
others,  I  cannot  but  express  my  regret,  entertaining  as  I  do  a 
very  strong  opinion  that  the  present  applicant  is  right  in  his 
contention^  that  the  matter  could  not  have  been  submitted  for 
further  argument.  With  regard  to  the  view  just  given  expression 
to  by  his  Honour  Mr.  Justice  Faticett,  his  Honour  thinks  that 
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the  role  should  not  be  granted^  though  with  the  expression  of  some  l^7« 
doubt  on  the  point.  Of  oourse  I  can  but  express  my  individual  PATraBsoir 
opinioD^  bat  I  must  express  my  regret  that  the  matter  has  not  been  kidmak. 
submitted  for  further  argument ;  for,  as  I  understand  both  j^,^  j 
their  Honours'  judgments,  assuming  that  the  declaration  had 
been  properly  framed,  there  was  evidence  of  an  actionable 
wrong,  and  evidence  upon  which  a  verdict  might  have  been 
found  for  the  plaintiff.  We  have  not  heard  whether  the  injury 
sustained  was  a  serious  one  or  not,  and  of  course  it  is  not 
necessary  for  our  consideration  in  dealing  with  a  mere  question 
of  law ;  nor  is  it  a  matter  of  importance  for  the  purpose  of 
considering  the  abstract  question.  So  far  as  I  understand  the 
judgment  of  his  Honour  the  Ohief  Jvsticey  the  plaintiff  failed 
in  this  particular  trial  because  the  decaration  was  not  properly 
framed.  In  point  of  fact  his  Honour  said  that  this  declaration 
diflcloses  a  cause  of  action,  but  a  different  cause  of  action  from 
that  established  by  the  evidence.  If  that  is  so,  it  is  competent 
for  the  plaintiff  to  bring  another  action,  and  frame  his  declara- 
tion properly ;  and,  if  he  then  establishes  his  right  to  damages 
he  will  be  entitled  *to  obtain  them.  That  is  a  course  which,  I 
think,  as  a  general  rule  is  not  a  desirable  one,  when  the  matter 
may  be  decided  with  greater  expedition  on  an  amended 
declaration. 

The  question  remains  whether  on  a  declaration  which  charges 
the  defendant  with  having  negligently  ''  managed  '^  a  cart  and 
horses,  it  is  negligent  management  to  put  into  the  cart  a  horse 
known  full  well  to  be  a  shying  horse.  Of  course  I  put  on  one 
side  the  question  of  negligent  or  unskilful  driving.  If  the 
declaration  were  merely  for  "  negligent  driving,"  I  should  have 
no  hesitation  in  expressing  my  concurrence  with  their  Honours, 
for  certainly  you  must  declare  for  the  negligence  you  prove,  and 
prove  the  negUgence  you  declare  for ;  but  it  seems  to  me  that 
the  word  '^  management "  points  to  matters  in  no  way  necessarily 
identical  with  driving,  and  pointing  to  negligence  which  may 
have  been  antecedent  altogether  to  the  commencement  of  the 
driving.  It  may  not  be  negligent  and  unskilful  management  to 
drive  a  horse  that  has  shied,  or  to  drive  a  horse  that  is  a  bolter ; 
but  I  cannot  for  the  life  of  me  understand  how  it  could  be  held 
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1087.  not  to  be  ''neglififent  management ''  to  put  into  a  vehicle  a  horse 
Pattbbsov  known  to  be  of  that  description,  and  to  proceed  to  driye  snch 
KiDXAx.  ^^  animal  through  the  public  streets.  It  is  said  that  you  mwt 
Innes  J  ii^dicate  the  exact  character  of  the  negligence  in  the  declaration. 
That  would  probably  have  been  requisite  in  the  old  days  of 
particularity  in  pleadings  and  I  can  understand  that  such  an 
objection  might  then  have  obtained,  but  I  have  certainly  never 
hitherto  understood  that  for  the  last  thirty  years  such  a  thing 
has  been  deemed  necessary.  It  might  have  been  necessary  in 
the  old  days  when  in  an  indictment  for  murder  you  had  to  state 
the  particular  weapon  that  was  used,  the  number  of  blows  that 
were  struck,  and  the  particular  part  of  the  murdered  man's 
body  which  had  been  struck ;  but  the  superior  wisdom  of  modem 
days  has  declared  that  sort  of  thing  to  be  unnecessary ;  and  it 
must  be  going  back  to  those  days  to  have  to  specify  the  exact 
character  of  the  misconduct  complained  of.  There  are  no  doubt 
cases  in  which  it  might  be  more  convenient  to  specify  the  par- 
ticular kind  of  misconduct  charged  in  the  declaration,  and  if  there 
is  a  general  allegation  of  misconduct,  the  defendant  may  make 
an  application  to  a  Judge  in  Chambers  for  an' order  requiring  the 
plaintiff  to  specify  the  particular  want  of  skill  or  negligence 
charged.  But  there  have  been  many  cases  in  which  there  has 
been  quite  as  wide  an  application  given  to  these  words  without 
any  objection  being  made.  With  regard  to  the  form  of  declara- 
tion, it  is  exactly  the  form  of  declaration,  word  for  word,  which 
is  given  in  Bullen  and  Leake^  where  reference  is  made  to  a 
variety  of  cases.  There  is  one  case  to  which  we  have  been 
referred — Crofts  v.  Wnterhome  (14),  which  has  been  quoted 
in  a  succession  of  editions  of  Roscoe^s  Nisi  Pri^is  (I  am  reading 
from  the  14th  edition  at  p.  698)  as  an  authority  for  the  following 
passage  :  *'  The  coachman  must  have  competent  skill,  and  must 
use  that  skill  with  diligence ;  he  must  be  well  acquainted  with 
the  road  on  which  he  undertakes  to  drive ;  he  miLst  be  provided 
with  steady  horses,  a  coach  and  harness  of  sufficient  strength  and 
properly  made,  and  also  with  lights  by  night.'*  And,  as  I  take 
it,  default  in  any  one  of  these  particulars  is  actionable  as 
improper  or  negligent  management.    It  is  very  unusual  for  a 

(14)  3  Bing.  219. 
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declaraiaon  to  allege  that  tlie  driver  did  not  have  auflScient  skill,       ^^7. 
or  that   the  coach  or  harness  was   not   sufficient.     These   are   Pattbbsov 
included  in  the  general  allegation.  £iimcan. 

It  is  said  that  in  this  case  the  declaration  does  not  sufficiently  j^^^  j 
charge  these  things,  and,  that  being  so,  the  plaintiff  cannot  go 
i&to  anything  except  the  actual  '^  driving.^'  Take  the  case  of 
a  man  sent  out  with  harness  altogether  insufficient  or  without 
a  brake  on  the  coach  where  there  is  no  breeching,  or  with  a 
rotten  breeching  and  no  brake,  and  an  accident  inevitably 
occurs  from  such  negligent  management,  would  anybody  say 
that  that  would  not  come  under  the  head  of  ^^negligent  manage- 
ment^' of  a  coach  and  horses  ?  Or,  again,  if  a  man  who  does 
not  know  how  to  harness  a  pair  of  horses  put  on  the  harness  so 
improperly  and  unskilfully  that  an  accident  occurs  from  his 
negligence,  would  anybody  say  that  evidence  of  that  could  not 
be  given  under  the  general  allegation  of  unskilful  or  negligent 
management  ?  If  such  evidence  can  be  given  in  such  cases,  I 
certainly  think  it  can  be  where  a  man  puts  into  his  vehicle  a 
horse  which  he  knows  to  be  unsafe  by  reason  of  his  being 
addicted  to  shying.  The  mistake  into  which,  in  my  opinion, 
their  Honours  have  fallen — if  I  am  not  presumptuous  in  so 
speaking — is  in  thinking  that  the  "  management ''  of  a  carriage 
and  horses  only  begins  after  the  carriage  and  horses  are  brought 
round  to  the  door.  The  "  management,^'  though  of  course  not 
the  ''driving,"  begins  when  the  operation  of  harnessing  the 
horses  for  and  attaching  them  to  the  carriage  is  commenced. 
The  furnishing  of  the  requisite  equipment  is  part  of  the 
management,  and  part  of  the  requisite  equipment  is  ''steady 
horses.'*  I  am  sorry  to  have  to  speak  so  strongly  on  a  matter  of 
this  kind,  because  I  should  have  been  much  more  content  to 
eicpress  at  this  stage  of  the  case,  when  we  are  merely  asked  to 
grant  a  rule  nisi^  no  opiiiion  whetev^er  bey  cud  saying  that  I 
thought  the  matter  deserving  of  furilier  con^^ideration  ;  but  now 
that  the  case  has  been  once  for  all  decided,  I  have  felt  it  incum- 
bent on  me  to  give  my  reasons. 

Rule  refused. 

Attorney  for  the  plaiutiff  :  Lyons. 
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Dec,  9. 

FaweH  J. 

and 
Stephen  J. 


THE  QUEEN  «.  VININGh. 

Criminal  law — Areon — Indictment  for  Betting  fire  to  shop  with  intent  to  defra^iA^ 
Shop  not  ineured — Evidence  of  intent  to  hum  goods  which  were  tntufMl— Oo»* 
viction  ftM^aiiied— 46  Fm.  JVb.  17,  m.  178,  181. 

The  prifloner  was  charged  with  having  "  malicionaly  set  fire  to  a  shop  with 
intent  to  defraud."  No  evidence  was  ^ven  that  the  shop,  which  was  rented, 
was  insured ;  but  it  was  proved  that  the  floods  were  insured  for  5002.  The 
evidence  shewed  that  these  goods,  except  about  50^.  worth,  had  been  sorrep. 
titiously  removed  before  the  fire  i  that  fires  had  been  lighted  in  27  diifersBl 
places  in  the  shop ;  and  that  the  building  was  partiallj  burnt. 

FckT  the  prisoner,  it  was  contended  that,  if  his  object  was  to  bum  the  goodt 
with  intent  to  defraud,  he  could  not  be  convicted  of  setting  fire  to  a  ehop  wUh 
intent  to  drfraud,  the  shop  being  uninsured. 

Held,  thafc  the  setting  fire  to  the  goods  and  the  setting  fire  to  the  shop  were 
so  much  one  act  that  it  was  impossible  to  sepante  them ;  and  that  as  it  wu 
clear  that  his  object  was  to  bum  the  goods,  the  intention  was  not  too  remote* 
Conviction  sustained. 

Cbown  CASB  BBBBBYBD. 

Special  case  stated  by  Sir  G-.  Innes,  J. 

'^  The  prisoner  was  convicted  before  me  at  the  Central 
Criminal  Conrt  upon  an  indictment  which  charged  him  with 
having  on  the  9th  day  of  October^  1887^  at  Newtown,  maUciouBls 
set  fire  to  a  shop  at  Newtown  aforesaid  (in  the  possession  of  him 
the  said  Joseph  Vining),  with  intent  thereby  to  defraud.  The 
evidence  clearly  made  out  the  following  facts  : — ^The  prisoner  was 
a  grocer,  having  one  shop  in  Oxford-street,  Paddington,  where 
his  wife  and  family  resided,  and  another,  a  smaller  shop,  in  the 
Enmore-road,  Newtown.  The  prisoner  in  the  month  of  May  last 
insured  his  stock-in-trade  of  the  Newtown  shop  with  the  CSty 
Mutual  Insurance  Company  for  5001.  The  prisoner  was  the  lessee 
of  the  house,  which  was  apparently  uninsured.  At  the  time  of  the 
insurance  the  stock-in-trade  was  worth  some  450Z.  or  500Z.  From 
a  period  somewhere  about  June  or  July  the  stock  was  steadily 
diminishing,  sales  being  made  and  no  further  stock  being  brought 
in.  Some  few  weeks  before  the  fire  considerable  quantities  of 
the  stock  were  being  sent  away,  not  in  the  ordinary  courae  of 
busiuess,  but  under  suspicious  circumstances ;  and  at  the  time  of 
the  fire  the  whole  stock  was  of  a  value  not  exceeding  some  50L  or 
60Z.,  while  in  the  shop  on  the  shelves  was  a  quantity  of  '  dummy ' 
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cases  and  bottles.     The  fire  took  place  on  the  night  of  Sunday,        ^^^' 
the  9th  day  of  October.     On  the  Wednesday  previous  a  large  The  Qubkn 
quantity  of  goods  was   seen  being  sent  away  in  the  cart  of  a     Vining. 
person  named  James  Bichards,  a  friend  of  the  prisoner,  a  car- 
penter by  trade,  and  who  a  few   months   before   the   fire  was 
carrying  on  that  trade,  but  who  has  since  June  or  July  become 
a  grocer.     On  the  Saturday  immediately  before  the  fire  young 
Bichards,  a  boy,  son  of  James  Richards,  brought  out  some  bags 
of  shavings  to  the  shop  of    the  prisoner  at  Newtown,  and 
acquainted  the  prisoner  with  that  fact.    The  prisoner's  shop  was 
closed  at  midnight  on  Saturday,  and  the  prisoner  remained  the 
sole  occupant  of  the  premises  until  between  2  and  8  o'clock  next 
afternoon  (Sunday).     The  defence  was  an  alibi;  but  while  the 
prisoner  was  proved  conclusively  to  have  been  on  the  premises 
till  2  or  3  o'clock  in  the  afternoon,  and^  later  for  some  time  at 
his  shop  in  Oxford-street,  his  presence  elsewhere  than  at  New- 
town was  not  accounted  for  at  a  critical  period,  viz.,  between 
6  or  6.30  and  8.30  that  evening.     The  fire  was  observed  between 
8.80  and  9  o'clock  that  same  evening,  the  attention  of  a  witness 
being  directed  to  it  by  a  loud  explosion   of   gas,  the  front 
windows,  shutters  and  door  being  blown  down  by  the  explosion. 
Alarm  was  given,  firemen  with  hand-engines  were  on  the  spot 
within  a  few  minutes,  and  in  about  a  quarter  of  \a  hour  the  fire 
was  got  under.     On  inspection  of  the  premises  it  was  seen  that  in 
no  less  than  six  or  seven  different  places,  altogether  distinct  and 
separate  from  one  another,  fires  had  been  lit,  and  in  no  less  than 
27  places,  including  the  six  or  seven  actually  ignited,  deliberate 
preparation   had  been   made   for  fires,   shavings    saturated   in 
kerosene,  small  pieces  of  broken   up  boxes,  such  as  had  been 
used  in  the  prisoner's  stock,  candles,  lard,  bacon-fat,  and  other 
inflammable  substances  had  been  carefully  arranged,  evidently  to 
give  every  facility  to  the  spread  of  the  fire,  and  had  been  placed 
in  such  positions  that  it  was  not  possible  they  could  have  taken 
fire  without  setting  fire,  not  only  to  the  goods,  but  to  the  shop 
itself.    Although  the  fire  was  got  under  so  speedily,  a  consider- 
able portion  of  the  building  itself  was  burnt.     There  can  be  no 
question  whatever  that  the  fire  was  the  work  of  an  incendiary, 
and  that  that  incendiary  was  the  prisoner. 
N.S.W.R.,  Vol.  Vni.,  Law.  2  K 
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^^^'  "  Mr.  Rogers  (for  the  prisoner)  contended  that  there  was  no 

Thb  Qukbn  evidence  of  setting  fire  to  the  shop  with  intent  to  defrand ;  in 
ViNiNo.     other  words^  that  there  was  no  evidence  to  sostain  the  indict- 
ment, and  asked  me  so  to  rule.     I  declined  to  do  so,  and  upon 
his  request,  reserved  that  point  for  the  consideration  of  the  Fall 
Court. 

"  Mr.  Rogers  also  asked  me  to  tell  the  jury  that '  if  they  thought 
the  prisoner  set  fire  to  the  shavings,  boards,  &c.,  with  the  object  of 
burning  the  stock,  so  as  to  get  the  insurance  money,  the  prisoner 
should  be  acquitted  on  this  information,  even  although  part  of 
the  shop  was  actually  burnt.'  I  declined  to  do  so,  and  at  his 
request  reserved  this  point  also  for  the  oonsideration  of  the 
Full  Court. 

"  I  told  the  jury  that  in  order  to  find  the  prisoner  guilty  on  this 
indictment,  it  would  not  be  enough  to  show  that  the  prisoner 
had  merely  set  fire  to  goods  in  the  shop,  but  that  it  must  be 
proved  that  some  part  of  the  shop  itself  was  burnt ;  that  although 
the  prisoner's  object  may  have  been  to  defraud  the  insurance 
company  who  had  insured  the  goods  only,  yet  that  if  he  knew 
that  in  setting  fire  to  the  goods  in  all  probability  the  shop  itself 
would  thereby  be  set  on  fire,  and  that  he  was  reckless  whether 
it  was  so  or  not;  and  if  the  evidence  convinced  them  that 
in  fact  the  shop  itself  was  thereby  set  on  fire,  they  might  find 
him  guilty  of  setting  fire  to  the  shop.  As  to  the  intention  to 
defraud,  I  told  them  that  if  under  such  circumstances  the  shop 
was  set  on  fire  by  the  prisoner's  act,  even  although  the  house 
itself  was  not  insured,  yet  if  the  prisoner  intended  by  so  setting 
fire  to  defraud  the  insurance  company  in  respect  of  the  goods, 
the  fraudulent  intent  was  sufficiently  made  out. 

"  The  prisoner  was  sentenced  to  six  years'  penal  servitude. 

"  The  question  for  the  Court  is  :  Was  I  right  in  declining  to 
tell  the  jury  as  Mr.  Rogers  requested  me  to  tell  them  ?" 

Rogers,  for  the  prisoner.  The  indictment  having  been  framed 
under  s.  178  of  46  Vic.  No.  17  (1),  for  having  maliciously  set 

(1)  46  Vic.  No.  17, 8.  178  : — "  Whoso-    of  the  offender  or  of  any  other  person^ 
ever  maliciously  Bets  fire  to  any  dwelling-    with  intent  to  injure  and  defrand  any 
house,  or  warehouse,  office,  shop,  ndU,    person,  shall  be  liable  to  penal  serntude 
bam,  storehouse,  granary,  or  woolshed,    for  fourteen  years," 
whether  the  same  be  then  in  possession 
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fire  to   the    shop  with  intent   to  defravd,  and   there   being  no        ^^^- 
evidence  that  the  shop  was  insured^  the  conviction  cannot  stand-  Thk  Quun 
If  the   indictment   had  contained   the   words  "  with   intent  to      Vining. 
injure/'  instead  of  "with  intent  to  defraud/^  I  could  not  be 
heard  now,  as  the  prisoner  would  be  taken  to  have  intended  the 
necessary  consequences  of  his  own  acts.     He  ought  to  have  been 
indicted  under  s.   181    (2).     There  cannot   be   indirect  intent; 
t.e.,  an  intent  to  burn  goods  with  intent  to  defraud.     He  cited 
B.  V.  Lyons  (3) ;  B.  v.  Child  (4) ;  R.y.  Vattrass  (5)  ;  B.  v.  Harris 
(6) ;  Roscoe's  Cr.  Ev.  (10th  Ed.)  295. 

Healy,  for  the  Crown,  in  support  of  the  conviction.  There 
was  ample  evidence  to  shew  the  object  with  which  the  place  was 
set  on  fire.  The  intent  to  defraud  permeates  the  prisoner's 
whole  action ;  and  the  facts  shew  that  his  one  intent  was  to 
defraud  the  insurance  company. 

Faucxtt,  J.  I  have  had  no  doubt  at  all  about  this  matter. 
The  evidence  shows  that  in  no  less  than  27  places  in  different 
parts  of  the  house  fires  had  been  lighted,  for  the  purpose  of 
defrauding  the  insurance  company.  The  indictment  charged  the 
prisoner  with  maliciously  setting  fire  to  a  shop  with  intent 
thereby  to  defraud.  It  is  said^  that  the  intention  is  too  remote  ; 
that  he  cannot  be  charged  with  setting  fire  to  the  shop  with  the 
intent  to  set  fire  to  the  goods  with  intent  to  defraud.  There  is 
no  question  of  indirect  intent.  The  plain  and  actual  intention 
is  shewn  in  every  way.  It  is  only  right  that  a  man  who  is  guilty 
of  one  crime  should  not  be  convicted  of  another  crime.  But  it 
seems  to  me  that  the  whole  thing  is  simple  enough.  The  setting 
fire  to  the  house  and  the  setting  fire  to  the  goods  are  so  much 
one  act  that  it  is  impossible  to  separate  them.  The  ruling 
intention  was  to  set  fire  to  the  goods  with  intent  to  defraud  the 
insurance  company.     We  cannot  lay  aside  the  ordinary  rules  of 

(2)  46  Vic.  No.  17,8.181 :— "  Whoro-  felony— ehall  be  liable  to  penal  servi- 

erer  maUcionsly  sete  fire  to  any  matter  tude  for  seven  years." 

or  thing  being  in  against  or  under  any  (3)  28  L.J.  M.O.  33. 

bonding—  under    such    circumstances  (4)  L. J.  l.C.CB.  307;  40  L. J.  M.C.  127. 

that  if  the  {building  were  thereby  set  (5)  15  Ooz  73. 

en  fire»  the  offence  would  amount  to  {fi)  15  Ooz  75. 

2  K  2 
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1887.       logic.     We  cannot  lay  aside  the  true  principles  of  law.    His 


The  Qubbn  ruling  object,  and  therefore  his  direct  object,  was  to  defraud. 
ViNiNo.     The  burning  of  the  goods  was  only  a  part  of  the  one  act.    I  also 
Faucett  J.    think  his  Honour  was  perfectly  right  in  refusing  to  say  that 
there  was  no  evidence  to  support  the  indictment. 

Stbphen,^  J.  I  must  confess  I  have  had  great  difficulty  in 
coming  to  a  conclusion  in  this  case ;  but  I  do  not  dissent.  No 
doubt  the  justice  of  the  case  is  entirely  met  by  the  view  taken 
by  his  Honour  Mr.  Justice  Faucett. 

Oonviction  sitatained. 


Dec.  24,. 


The  C.J. 
Faucett  J 

and 
Stephen  J 


THE  QUEEN  V.  GOLDBEBG. 

Criminal  law — Fraudulent  insolvency — Ohjectiont  to  indictment — 46  Vie.  No.  17| 
S9.  310,316,42^— Status  of  Ineolvencif  Court— 9S  Vic.  No.  l—Ajffidamts—Froof 
of  insolvency — Evidence — "  Substantial  wrong  or  other  miscarriage  of  justice.*' 

Upon  an  indictment  charging  the  prisoner  in  three  counts  : — 1.  For  that  his 
estate  haying  been  "duly  ordered  and  adjudged  to  be  sequestrated  as  insolvent " 
.  .  .  he  did  "  wilfully  and  fraudulently,  Ac.,  embezzle,  &o.,  certain  ports  of 
his  estate,  effects,  goods/ money,  &c.*'  2.  That  he  *'  wilfuUy  and  knowingly  did 
falsify  and  mutilate  certain  books  of  account  belonging  to  the  said  estate,  Ac" 
A  third  count  charging  him  with  haring  contracted  a  debt  fraudulently  was 
struck  out  at  the  trial.  The  prisoner  was  acquitted  on  the  second  coimt,  bat 
found  guilty  on  the  first.    The  foUowing  points  were  reserved : — 

1.  That  the  indictment  is  bad  because  it  includes  different  offences  not  of  the 
same  kind. 

2.  That  the  indictment  is  bad  because  it  includes  more  than  three  distinct 
offences. 

3.  That  there  is  no  legal  evidence  that  the  estate  of  the  prisoner  was 
adjudged  to  be  sequestrated  as  insolvent. 

4.  That  his  Honour  improperly  admitted  in  evidence  a  paper  purporting  to 
be  a  rule  nisi,  and  a  paper  purporting  to  be  a  rule  absolute,  adjudging  the 
estate  of  the  prisoner  to  be  sequestrated. 

5.  That  the  said  alleged  order  nisi  and  order  absolute  are  improperly  intituled 
"In  the  Supreme  Court  of  New  South  Wales,  in  Insolvency." 

6.  That  the  necessary  affidavit  in  support  of  the  said  alleged  petition  was  not 
sworn  in  the  manner  required  by  law. 

7.  That  there  was  no  evidence  of  the  receipt  by  the  prisoner  of  the  sums  of 
396i.  0*.  M.,  650/.  and  681.  I2s.  respectively,  or  any  of  them. 

Held  (aA  to  first  and  second  points),  that  the  objections  ought  to  have  been 
taken  by  way  of  demurrer  or  motion  to  quash  the  indictment  under  s.  310  of  45 
Vic.  No.  17. 
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Beld  (as  to  the  third  and  sixth  points),  that  an  order  in  the  InsolTsnoy         1887. 
jnriadiotion,  being,  by  38  Vic.  No.  1,  s.  1,  equivalent  to  a  judgment  of  the  "Z      T 
Sopreme  Court,  could  not  be  impeached  except  by  way  of  appeal.     Per  the  C.J.  ^^ 

The  affidavit  in  support  of  the  petition  was  properly  sworn  before  a  commis-    Goldbskg, 
'  for  affidavits  by  virtue  of  87  Vic.  No.  10. 


Held  (as  to  the  fourth  point),  that  it  was  unnecessary  to  have  tendered  the 
mle  nin  in  evidence ;  that  the  Insolvency  Court  being  a  Court  of  record,  it  was 
not  necessary  for  the  Judge  to  sign  the  order  absolute ;  and  the  paper  purporting 
to  be  the  order  absolute  was  a  proper  record  of  the  order. 

H0ld  (as  to  the  fifth  point),  that  by  88  Vic.  No.  1  the  papers  were  properly 
intituled  "  In  the  Supreme  Court  of  New  South  Wales ;"  if  not,  the  words 
might  be  rejected  as  surplusage. 

Held  (as  to  the  seventh  point),  that  as  it  was  admitted  that  there  was  evidence 
to  go  to  the  jury  as  to  the  sum  of  750Z.,  the  point  could  not  be  sustained  as  to 
the  other  sums. 

Per  Stephen,  J.  (as  to  the  first  and  second  points),  while  concurring  with  the 
rest  of  the  Court,  was  content  to  rest  his  judgment  upon  the  proviso  to  s.  423  of 
46  Vic  No.  17,  that  there  was  no  '*  substantial  wrong  or  other  miscarriage  of 
justice." 

Cbown  case  BESSBYED. 

Special  case  stated  by  Sir  G.  Innes,  J. : — The  prisoner  was, 
at  the  present  sittings  of  the  Central  Criminal  Court,  convicted 
before  me  on  the  8th  December,  1887,  of  the  crime  of  fraudu- 
lent insolvency.     The  following  is  a  copy  of  the  indictment : — 

New  South  Wales,  to  wit.  The  Honourable  Bernhard  Bingrose  Wise,  her 
Majesty's  Attorney-General  for  the  colony  of  New  South  Wales,  who  prosecutes 
for  her  Majesty  in  this  behalf,  being  present  in  the  Supreme  Court  at  Sydney 
on  the  29th  day  of  November,  1887,  charges  that  heretofore,  to  wit  on  the  17th 
October,  1887,  at  Sydney,  in  the  colony  aforesaid,  one  Abraham  Goldberg,  being 
iiuolyent  within  the  meaning  of  a  certain  Act  of  Council,  passed  in  the  5th  year 
ef  our  Sovereign  Lady  the  Queen,  intituled  "An  Act  for  giving  relief  to 
insolvent  persons,  and  providing  for  the  due  collection,  administration  and  dis- 
tribntion  of  insolvent  estates  within  the  colony  of  New  South  Wales,  and  for 
the  prevention  of  frauds  affecting  the  same,"  the  estate  of  him  the  said 
Abraham  Goldberg  was  on  the  day  and  year  last  aforesaid  duly  ordered  and 
adjudged  to  be  sequestrated  as  insolvent,  and  was  sequestrated  accordingly. 
A%di  the  said  Attorney-General  further  charges  that  the  said  Abraham  Goldberg, 
before  his  estate  was  so  sequestrated  as  aforesaid,  at  divere  timee  in  the  year  of 
oar  Lord,  1887,  at  Sydney  aforesaid,  in  the  colony  aforesaid,  unlawfully,  wilfully, 
and  fraudulently,  and  with  intent  to  defraud  one  Frederick  Thomas  Sargood 
and  others  the  creditors  of  him  the  said  Abraham  Goldberg  in  that  behalf,  did 
emhttzUf  conceal,  retaiUy  and  remove  certain  parte  of  hie  the  eaid  Abraham  Oold- 
herffe  eetate,  effects,  goods,  money,  and  credits,  to  the  value  of  ten  pounds  at 
different  times,  io  wit,  the  following  sums  at  the  times  respectively  hereinafter 
named:— 3961.  Ot.  8d.  on  the  12th  May,  1887;  7601.  on  the  12th  May,  1887; 
65(X.  on  the  8rd  June,  1887;  68Z.  12s.  on  the  30th  May,  1887. 
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1887.  2.  And  the  said  Attorney-General  farther  charges  that  hei-etofore,  to  wit,  on 

"Z      ~ the  17th  October,  1887,  the  said  Abraham  Goldberg,  being  indebted  to  the  said 

^  Frederick  Thomas  Sargood  and  others  in  divers  large  sums  of  money,  the  estate 

GoLDBK&a.  o^  ^^™  the  said  Abraham  Goldberg  was  duly  ordered  and  adjudged  to  be 
sequestrated  as  insolvent,  and  was  sequestrated  accordingly,  as  in  the  first  connt 
of  this  information  is  particularly  charged  and  stated.  And  the  said  Attorney- 
General  further  charges  that  before  the  estate  of  the  said  Abraham  Goldberg 
had  been  so  sequestrated  as  aforesaid,  to  wit,  on  the  1st  October,  1887,  the  said 
Abraham  Goldberg,  at  Sydney,  in  the  colony  of  New  South  Wales,  wUfuUy  and 
Icnowinffly  ^d  falsify  and  mutilate  certain  booke  of  account  belonging  to  the  said 
estate,  to  wit,  the  cash-book,  ledger,  and  salesbook,  with  intent  to  defraud  the 
said  Frederick  Thomas  Sargood  and  others  the  creditors  of  the  said  Abraham 
Goldberg. 

The  prisoner  was  found  guilty  upon  the  first  county  and 
acquitted  upon  the  second  count. 

I  remanded  prisoner  for  sentence^  and  he  is  now  in  gaol  under 
such  remand. 

After  the  jury  had  retired  to  consider  their  verdict^  I,  at  the 
request  of  Mr.  Simpson^  Q.G.^  counsel  for  the  prisoner^  reseryed 
for  the  consideration  of  the  Judges  of  the  Supreme  Court^-^ 
accordance  with  section  422  of  the  Criminal  Law  Amendmeni 
Act  of  1883 — ^the  following  questions  of  law  : — 

1.  That  the  indictment  is  bad^  because  it  included  diSerrat 
ofEences  not  of  the  same  kind. 

2.  That  the  indictment  is  bad»  because  it  includes  more  than 
three  distinct  ofEences. 

3.  That  there  is  no  legal  evidence  that  the  estate  of  the 
prisoner  was  adjudged  to  be  sequestrated  as  insolvent. 

4.  That  his  Honour  improperly  admitted  in  evidence  a  paper 
purporting  to  be  a  rule  nisi,  and  a  paper  purporting  to  be  a  rule 
absolute^  adjudging  the  estate  of  the  prisoner  to  be  sequestrated. 

5.  That  the  said  alleged  order  nisi  and  order  absolute  are 
improperly  intituled  ''In  the  Supreme  Court  of  New  South 
"Wales,  in  Insolvency." 

6.  That  the  necessary  affidavit  in  support  of  the  said  alleged 
petition  was  not  sworn  in  the  manner  required  by  law. 

7.  That  there  was  no  evidence  of  the  receipt  by  the  prisoner 
of  the  sums  of  396Z.  Oa.  8d.,  650Z.,  and  68Z.  12«.  respectively,  or 
of  any  of  them. 

I  ruled  against  Mr.  Simpson's  contentions. 
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The  question  for  the   considerations   of    their   Honours  is :        ^^7. 

Was  I  right  in  so  ruling  ?  Ths  QtrsBN 

v. 

GOLDBE&O, 

Salomons,  Q.C.  {G.  B.  Simpson,  Q.C.,  and  0.  H,  Reid  with  him), 
for  the  prisoner.  As  to  the  first  and  second  points,  on  the 
objection  being  taken  that  the  three  offences  charged  in  the 
three  counts  of  the  indictment  were  not  of  the  same  kind,  the 
learned  Judge  struck  out  the  third  count  charging  the  prisoner 
with  having  contracted  a  debt  fraudulently.  If  contracting  a 
debt  fraudulently  is  not  of  the  same  kind  as  embezzling  money, 
a  fortiori  offence  of  mutilating  books  is  not. 

[Stephen,  J.  Ought  not  the  point  to  have  been  taken  on 
demurrer  ?] 

How  could  the  prisoner  demur  to  any  one  of  these  counts  ? 

[The  Chief  Justice.  You  could  have  demurred  to  the  whole 
indictment,  as  in  special  demurrer  at  common  law  you  could 
formerly  have  demurred  to  the  whole  declaration.] 

This  is  not  a '^ formal  defect'^  within  the  meaning  of  s.  810 
(1)  of  46  Yic.  No.  17.  These  offences  not  being  ''of  the  same 
kizid"  within  the  meaning  of  s.  316  (2),  the  Judge  ought  to  have 
put  the  Crown  to  their  election :  Archb.  (19th  Ed.)  75.  As  to 
the  third,  fourth,  fifth  and  sixth  points.  The  defendant  had  not 
been  made  insolvent  according  to  law.  The  petition  for  com- 
pulaory  sequestration  had  been  filed  by  a  person  acting  under  a  ^ 
power  of  attorney  for  a  creditor,  and  that  power  of  attorney  was 
not  proved  before  the  Chief  Commissioner  of  Insolvent  Estates. 
The  power  of  attorney  not  having  been  proved,  the  whole  pro- 
ceedings were  null  and  void,  and  the  conviction  cannot  stand. 

(1)  46  Vic.  No.  17«  8.  310  :— Every  afterwards  the  trial  shall  proceed  as 

oVJectKm   to   an  indictment,  for  any  if  no  such  defect  had  appeared, 
formal  defect   apparent  on  the  face        (2)  46  Tie.  No.  17,  s.  816 : — In  every 

thereof,  shall  be  taken  by  demurrer  or  case  not  capital,  counts  may  be  inserted 

motion  to  quash  such  indictment,  before  in  the  same  indictment   against  the 

the  jury  are  sworn.    And  every  Court,  same  person  for  any  number  of  distinct 

before   which   any  such  objection  is  offences  of  the  same  kind,  not  exceed- 

taken,  may  thereupon  cause  the  indict-  ing  three,  committed  against  the  same 

ment  to  be  forthwith  amended,  and  party,  Ac. 
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1887-  [The  Chief  Justice.     By  s.  107  of  5  Vic.  No.  1 7  proof  of  the 

Thb  Qitbin  adjudication  is  sufficient.     Besides^  the  insolvent  had  the  oppor- 
GoLDBBRQ.   t^iiit^y  of  taking  this  objection  before  the  Chief  Commiaaioner. 
Is  it  not  too  late  to  take  the  point  now  ?] 

No ;  because  the  requisite  proof  not  having  been  given,  the 
estate  was  not  duly  adjudged  to  be  sequestrated.  8.  107  does 
not  say  that  the  production  of  the  order  shall  be  conclusive 
proof  of  the  adjudication.  I  do  not  contend  that  the  Crown  is 
in  all  cases  bound  to  prove  that  the  adjudication  was  properly 
made ;  but  if  the  prisoner,  as  here,  can  shew  that  it  was  made 
without  jurisdiction,  then  the  proceedings  are  an  absolute  nullity. 
[He  cited  Ex  parte  Morris  (3) ;  B.  v.  Robinson  (4).]  It  is  not 
enough  to  prove  the  petition  and  the  adjudication,  but  the  pre- 
liminary matters  must  also  be  proved :  B.  v.  Lands  (5) ;  Rex  v. 
Jones  (6).  In  R.  v.  Levi  (7)  the  defendant  was  not  allowed  to 
take  advantage  of  any  irregularity  in  an  adjudication  which  he 
had  not  appealed  against,  because  by  statute  such  adjudication 
was  conclusive  evidence  of  the  bankruptcy.  S.  107  of  5  Vic. 
No.  17  does  not  say  that  such  evidence  shall  be  conclusive. 
Again,  this  affidavit  in  support  of  the  petition  was  not  sworn 
before  a  commissioner  in  insolvency  as  required  by  s.  15  of  5 
Vic.  No.  17.  It  is  true  that  it  has  been  the  practice  for  such 
affidavits  to  be  sworn  before  commissioners  for  affidavits 
appointed  under  37  Vic.  No.  10 ;  but  s.  15  of  the  former  Act 
must  be  construed  strictly ;  and  ss.  1  and  2  of  7  Vic.  No.  19 
'  provides  for  the  appointment  of  ''commissioners"  under  5  Vic. 
No.  17,  that  is.  Commissioners  in  Insolvency,  before  whom  these 
affidavits  must  be  sworn. 

[The  Chief  Justice.  By  s.  1  of  37  Vic.  No.  10,  persons 
appointed  to  be  commissioners  for  taking  affidavits  may  "  take 
and  receive  affidavits  concerning  any  matter  within .  the  juris- 
diction of  any  Court.^'] 

Suppose  the  word  "  commissioners"  were  omitted  from  s.  15 

(3)  U  Q.B.D.  885.  (6)  4  B.  &  Ad.  d46. 

(4)  L.R.  1  C.C.R.  80.  (7)  Leigh  &  C.  697. 

(5)  Dears.  C.C.  567 ;  25  L.J.  M.C.  14. 
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of  5  Vic.  No.  17,  would  an  affidavit,  required  by  that  section  to        1887. 
be  made  before  one  of  the  Judges   be  properly  made  before  a  Thb  Qubvn 
commisBioner  under  37  Vic.  No.  10  ?  ^ldbem. 

[The  Court  called  upon  counsel  for  the  Crown  at  this  point.] 

Armstrong  (Redly  with  him)  for  the  Crown.  It  was  too  late 
at  the  trial,  and  it  is  too  late  now,  to  re-open  the  proceedings  in 
the  Insolvency  Court  which  took  place  before  the  adjudication. 
The  insolvent  was  represented  by  counsel  when  the  rule  nisi  for 
compulsory  sequestration  was  made  absolute.  He  ought  to  have 
raised  the  objection  then,  and,  if  necessary,  to  have  appealed. 
The  cases  cited  on  behalf  of  the  prisoner  were  all  referred  to  in 
fl.  V.  Hughes  (8),  in  which  it  was  held  that  upon  an  information 
like  the  present,  the  order  for  sequestration  of  the  defendant's 
estate  under  the  hand  of  the  Chief  Commissioner  was,  under  s. 
107  of  5  Vic.  No.  17,  and  25  Vic.  No.  8,  s.  4,  sufficient  proof 
of  the  sequestration.  There  Wise,  J.,  said,  at  p.  75  :  "  The 
decisions  in  bankruptcy  do  not  bind  any  other  Court,  but  the 
decision  of  the  Chief  Commissioner  in  Insolvency  is  a  binding 
decision,  unless  appealed  from;  a  wrong  decision  ought  to  be 
got  rid  of  by  appeal."  As  to  the  mode  of  taking  the  affidavit^ 
it  has  been  the  practice  for  many  years  to  allow  affidavits  taken 
before  commissioners  appointed  under  37  Vic.  No.  10 ;  and  it 
would  give  rise  to  great  inconvenience  to  ho  Id  that  all  insolvency 
proceedings  in  which  such  affidavits  had  been  used  were  invalid. 

[Stephen,  J.,  referred  to  the  Forms  under  the  Act  5  Vic.  No. 
17,  by  which  it  appeared  that  these  affidavits  could  be  taken 
before  commissioners  for  taking  affidavits.] 

That  is  so,  by  Rule  29.  These  Rules  were  made  by  the 
Judges  of  the  Supreme  Court,  under  s.  103  of  5  Vic  No.  17. 

Salomons.  There  is  another  objection  in  these  grounds. 
Here  it  was  not  the  original  adjudication,  signed  by  the  Chief 
Commissioner,  as  required  by  s.  107,  which  was  produced  at  the 
trial,  but  only  a  copy,  signed  by  the  Registrar. 

(8)  6  S.O.K  n. 
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^887.  [The  Chibf  Justice.     The  Insolvency  Court  is  a   Court  of 

The  Qusbk  Record^  and  its  judgments  are  signed  by  its  officers.] 

0. 
GoLDBiaa. 

I  contend  that  the  affidavit  being  bad^  the  adjudication  was 

made  without  jurisdiction.     Fuller,  J.,  says^  in  Allan  v.  Dundaa 

(9)  (at  p.  130),  in  reference  to  the  proposition  that  a  probate  is 

conclusive  till  it  be  repealed : — "  The  distinction  is  this  :  if  they 

(the  Ecclesiastical  Court)  have  jurisdiction^  their  sentence^  as  long 

as  it  stands  unrepealed^  shall  avail  in  all  other  places :  but  where 

they  have  no  jurisdiction^  their  whole  proceedings  are  a  nuUiiy." 

A  probate^  unrevoked,  is  not  conclusive  proof  of  the  validity  of 

a  will:   R.  v.  Buttrey  (10).     If  this  were  a  capital  case,  the 

Court  would  allow  this  objection  to  prevail,  therefore  it  must 

prevail  now.    Again,  in  Ex  parte  Shoveller  (11),  it  was  held  that 

a  petition  for  sequestration  was  not  a  proceeding  in  the  Supreme 

Court,  for  preparing  which   a  person   other  than   a  barrister, 

attorney,  Ac.,  could  be  convicted  under  the  Attorneys  Act  (11 

Vic.  No.  83,  s.  13). 

O.  B.  Simpson,  Q.C.,  asked,  on  the  authority  of  B.  v.  Orifin 
(12),  and  in  the  special  circumstances  of  the  case,  to  be  allowed 
to  follow  generally  on  the  same  side. 

The  CouKT  declined  to  hear  him,  except  as  to  the  seventh 
ground,  which  had  not  been  argued ;  and  as  a  matter  of  favour 
allowed  him  to  argue  this  ground. 

Armstrong,  for  the  Crown.  As  to  the  first  and  second  grounds, 
the  objection  ought  to  have  been  taken  by  demurrer,  or  motion 
to  quash  the  indictment,  under  s.  310  (13)  of  46  Vie.  No.  17. 
That  not  having  been  done,  the  defect,  if  any,  was  cured  by  the 
verdict :  Archb.  (19th  Ed.)  p.  68.  As  to  the  point  that  the 
proceedings  were  not  properly  intituled  in  the  Supreme  Court, 
38  Vic.  No.  1  expressly  provides  for  the  continuance  and  exercise 
of  "the  insolvency  jurisdiction  of  the  Supreme  Court.'^  As  to 
the  sixth  point,  by  38  Vic.  No.  1,  s.  1,  orders  made  in  the  insolvency 

(9)  8  T.B.  126.  (12)  10  S.O.B.  90. 

(10)  Boss.  &  By.  842.  (18)  Bupra  note  (1). 

(11)  Knox  174. 
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jurisdiction  "  shall  have  the  same  force  as  if  they  were  judg-  ^^^' 
montfl  at  law  or  decrees  in  equity/'  Therefore,  an  order  so  Thi  Qvnv 
made,  and  standing  unreversed,  cannot  be  called  in  question,  qoldbsbg. 
Ex  parte  Robinson  (14)  does  not  apply.  There  the  order  having 
been  made  declaring  a  married  woman  a  bankrupt,  and  the 
property  in  question  not  being  her  separate  estate,  the  Court 
held  that  she  could  not  be  convicted  of  having  embezzled  her 
property,  as  the  property  was  her  husband's.  Apart  from  the 
enormous  inconvenience  to  the  community,  and  the  consequences 
that  would  result  in  invalidating  titles  to  land  purchased  from 
official  assignees,  if  the  Act  37  No.  10  had  been  intended  not 
to  apply  to  proceedings  in  insolvency,  it  would  have  expressly 
said  so.  Lastly,  in  Bevell  v.  Blake  (15)  it  was  held  that  a  copy 
adjudication  in  the  Gazette  was  conclusive  evidence  of  bank- 
rnptcy,  notwithstanding  that  the  County  Court  Judge  was 
admittedly  in  error  in  so  adjudicating. 

Simpson  asked  to  be  allowed  to  reply. 

Armstrong  referred  to  Rule  4  of  1st  December,  1857 :  Pilch, 
par.  584.  "  Every  special  case  shall  be  heard  at  the  Court-house 
in  King-street,  and  the  party  at  whose  instance  it  was  reserved 
shall  begin,  but  have  no  right  of  reply.'^ 

[The  CmsF  Justice.  The  Court  wiU  allow  you  to  comment  on 
Bevell  V.  Blake  (15),  such  case  having  been  cited  in  reply.] 

The  arguments  were  heard  on  December  16th  and  23rd,  when 
the  Court  reserved  judgment. 

On  December  24th,  Dee.  24. 

The  Chief  Justice.  In  this  case  the  prisoner  was  indicted 
under  the  78rd  section  of  the  Act  5  Vic.  No.  17,  for  embezzling 
certain  of  his  efEects  to  the  value  of  lOZ.,  and  in  the  same  infor- 
mation he  was  also  indicted  for  mutilating  his  books.  There 
was,  I  understand,  a  third  count,  which  was,  however,  struck 
out  at  the   trial.      On  the  second  charge,  that  of  mutilating 

ri4)  L.E.  1  O.C.B.  80.  42  L.J.  C.P.  166.    And  see  Ex  paHe 

(15)  L.fi.  7  C.P.  300;  41  L.J.  C.P.  Fr&nch,Inre  Trim,  62  L.JCh.  (Bkfccy.) 
189 ;  and  (in  Ex.  Ch.)  L.B.  8  C.P.  583 ;    48. 
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1887.        his    books,    the   prisoner   was   acquitted,   so    that   there  only 
Thi  Quxin  remains  the  first  count  charging  him  with  embezzling,  concealing, 
GtoLDBiBo.  retaining,  and  removing  certain  parts  of  his  estate  to  the  value 
The  C.J.     ^^  ^^^'     -^^  *^®  *"*^  fifteen  points  were  taken  by  counsel  for  the 
prisoner,  but  they  were  afterwards  reduced  to  seven,  upon  which 
the  Court  is  now  called  upon  to  adjudicate,  and  I  propose  to  go 
through  these  points  seriatim,  in  order  to  express  the  conclusions 
to  which  I  have  come  on  each  of  them.     I  am  of  opinion  that  the 
i  conviction    must   be   sustained.     The    first   point   is   that  the 

indictment  was  bad  because  it  included  different  offences  not  of 
the  same  kind ;  and  the  second  objection,  which  may  be  taken 
as  portion  of  the  first^  is  that  the  indictment  was  bad  because  it 
included  more  than  three  distinct  offences.  Whether  this  case 
j  came  within  the  316th  section  of  the  Oriminal  Law  Amendment 

I  Act  (2),  we  are  not  now  called  upon  to  decide,  but  I  am  of  opinion 

that  these  objections  to  the  indictment  ought  to  have  been  made 
by  way  of  demurrer  or  motion  to  quash  the  indictment  under  s. 
810  of  the  same  Act  (1).  Supposing  that  the  indictment  did 
contain  different  offences,  not  of  the  same  kind,  the  defect  was 
most  clearly  in  my  opinion  cured  by  the  verdict.  The  objection 
ought  to  have  been  taken  by  way  of  demurrer ;  and  being  raised 
after  the  conclusion  of  the  trial,  or  at  any  time  after  the  trial 
commenced,  it  came  too  late.  I  will  refer  to  the  case  of  Hash 
V.  The  Queen  (16)  in  order  to  support  that  proposition.  That 
was  an  indictment  under  the  Bankruptcy  Act  of  1861,  and  in  one 
count  the  prisoner  was  indicted  for  defrauding  and  defeating  his 
creditors  by  not  fully  and  truly  discovering  to  the  best  of  his 
knowledge  and  belief,  at  the  examination  held  in  the  Court,  the 
whole  of  his  assets,  and  having  given  one  creditor  a  preference ; 
and  further,  that  he  did  not  truly  and  fully  discover  to  the  best 
of  his  knowledge  and  belief  how  and  to  whom  and  for  what  con- 
sideration he  disposed  of  his  assets.  Now  there  were  two 
distinct  charges  there.  In  my  opinion  that  case  sufficiently 
disposes  of  both  these  objections ;  and  is  in  fact  an  a  fortim 
case.  The  third  point  is  that  there  was  no  legal  evidence  that 
the  estate  of  the  prisoner  was  adjudged  to  be  sequestrated  as 
insolvent,  and  I  understand  that  that  point  is  intended  to  raise 

(16)  9  Cox  C.C.  424 ;  33  L.  J.  M.C.  94  5  4  B.  &  S.  935. 
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very  mncli  the  same  question  as  the  sixth,  which  is  '^  that  the        1887. 

necessary  affidavit  in  support  of  the  said  petition  was  not  sworn  Thi  Qubih 

in  the  manner  required  by  law.'*     I  do  not  know  that  the  third   qoldmbo 

point  is  in  any  way  touched  upon  or  argued  except  as  bearing      th  C  J 

upon  the  sixths  and  I  take  it  that  the  third  and  sixth  are  intended 

to  raise  the  same  point,  though  possibly  in  different  aspects. 

The  view  I  take  of  the  case   renders  it  unnecessary  to  decide 

whether  this  affidavit  was  sworn  before  a  proper  person  or  not, 

although,  for  reasons  which  I  will  presently  mention,  I  think  it 

my  duty  to  state  my  opinion  upon  that  point.     In  my  view  these 

points  really  depend  upon  the  first  section  of  the  38  Vic.  No.  1. 

It  is  unnecessary  for  the  purposes  of  this  case  to  allude  to  the 

whole  of  that  section,  but  the  section  is  in  point  of  fact  divisible 

into  six  distinct  portions.     The  first  portion  is  in  the  following 

terms  : — "  The  insolvency  jurisdiction  of  the  Supreme  Court,  or 

of  a  Judge  thereof,  shall  continue  to  be  exercised  as  a  superior 

Court  of  record,  of  law,  and  equity."     The  second  portion  states, 

"  And  the  orders  in  such  jurisdiction  shall  have  the  same  force 

as  if  they  were  judgments  at  law  or  decrees  in  equity  of  the  said 

Supreme  Court."       Then  the  fourth   portion   is  as  follows: — 

"  And  such  Chief  Commissioner  shall,  for  the  purposes  of  such 

jarisdiction,  and  of  this  Act,  have  and  may  exercise  cumulatively 

with  any  powers  now  by  law  vested  in  him  all  the  powers  and 

authority  possessed  and  exercisable  from  time  to  time  by  the 

Supreme    Court    or    a    Judge    thereof."     Now,    here    is    an 

adjudication  in  insolvency  under  the  26th  section  of  the  Act  5 

Vic.  No.  17,  and  prisoner's  estate  has  been  adjudged  as  insolvent. 

That,  by  the  very  words  of  the  particular  section  to  which  I  have 

just  referred,  is  equivalent  to  and  has  the  same  force  as  if  that 

adjudication  was  a  judgment  of  the  Supreme  Court,  or  a  decree 

in  its  equity  jurisdiction.     It  is  sought,  however,  by  the  prisoner 

to  impeach  the  judgment  because  the  affidavit  which  had  to  be 

sworn  previous  to  presenting  the  petition  was  not  sworn  before  a 

proper  officer.     That  is  an  objection  which  I  think  it  is  not  open 

for  any  person  whose  estate  has  been  adjudged  to  be  insolvent  to 

take,  except  by  way  of  appeal.     He  cannot,  if  there  has  been  a 

judgment,  impeach  that  judgment  in  another   branch   of  the 

Supreme  Court  or  in  the  Supreme  Court  itself,  any  more  than  he 
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1887.  could  impeach  a  decree  in  Equity  on  the  ground  that  there  was 
Thb  QtJBiK  no  jurisdiction^  or  any  more  than  a  Court  of  Equity  could  impeacli 
GoLDBXBo.  *  judgment  of  this  Court  on  the  ground  that  there  was  no 
The  C.J.  jurisdiction.  The  case  referred  to  yesterday — Bevell  t.  Blake 
(17)^  goes  exactly  in  the  same  direction  and  upon  the  same 
principle.  The  66th  section  of  the  English  Bankruptcy  Act  of 
1869^  upon  which  Act  that  case  is  decided^  is  not  nearly  so  strong 
as  the  38  Victoria  No.  1.  Bldckbvm,  J.  (at  p.  544),  after  referring 
to  the  several  sections,  adds: — I  think  the  intention  was  that  the 
order  of  the  Court  of  Bankruptcy  should  not  be  open  to  question 
in  collateral  matters,  as  for  instance  an  action  by  the  trustee 
against  an  alleged  debtor  to  the  estate,  or  criminal  proceedings 
in  respect  of  any  of  the  offences  under  the  bankrupt  laws.''  I  am 
of  opinion  that  the  words  of  our  Act  are  very  much  stronger  than 
the  words  of  the  English  Act,  and  if  under  the  English  Act  a 
superior  Court  cannot  treat  the  judgment  of  one  of  the  other 
Courts  as  a  nullity,  and  can  only  deal  with  it  if  appealed  against, 
then,  a  fortiori,  the  Supreme  Court  in  this  colony  can  only  deal 
with  such  a  matter  by  way  of  appeal.  We  can  no  more 
question  the  jurisdiction  of  the  Insolvency  Court  having 
jurisdiction  both  over  person  and  property — as  in  this  case 
—  than  we  can  question  the  jurisdiction  of  the  Primary 
Judge  adjudicating  upon  any  matter  that  may  be  brought 
before  him.  And  we  cannot  in  this  Court  examine  the  different 
steps  which  led  up  to  the  decision  any  more  than — the  Primary 
Judge  having  given  a  decree  in  Equity — we  can  examine  the 
different  steps  which  led  up  to  that  decree.  They  are  either  one 
and  the  same  Court,  which  is  the  Supreme  Court,  or,  if  not  one 
and  the  same  Court,  then  the  orders  of  the  other  Court — ^that  of 
Insolvency — ^must  be  treated  as  if  they  were  the  orders  of  this 
Court.  On  these  grounds  I  think  the  objection  entirely  fails. 
Although  not  now,  perhaps,  necessary  for  the  purpose  of  the 
decision  in  this  case,  I  think  it  right  to  state  that  in  my 
opinion  the  affidavit  in  question  was  properly  sworn  before 
a  commissioner  for  affidavits.  In  this  I  differ  from  one  of 
ray  learned  brethren.  Previous  to  the  passing  of  the  Act  37  Vie. 
No.  10,  considerable  doubt  may  have  existed  as  to  whether  the 
(17)  L.R.  8  O.P.  533,  &c. 
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affidavit  should  not  liave  been  made  before  one  of  the  Judges  or  a  1887, 
commissioner  appointed  under  5  Vic.  No.  17,  bufc  since  the  passing  Thb  Quibn 
of  37  Vic.  No.  10,  I  have  no  doubt  that  the  statute  did  give  a  Goldmb». 
commissioner  of  affidavits  authority  to  take  affidavits  concerning  ipj^^  qj 
any  matter  within  the  jurisdiction  of  any  Court  or  Courts,  and, 
therefore,  the  words  of  the  15th  section  of  5  Vic.  No.  17  must  now 
by  virtue  of  that  statute  be  added  so  as  to  read  ''make  an 
affidavit  in  writing  before  the  Commissioner  or  a  Commissioner  for 
Affidavits."  Previous  to  the  passing  of  the  37  Vic.  No.  10, 
commissioners  for  affidavits  coald  only  take  affidavits  in  matters 
pending  in  the  Court.  They  had  only  the  same  power  then  that 
jnstices  of  the  peace  now  have.  It  appears  to  me  that  the  37  Vic. 
No.  10  was  passed  to  get  rid  of  the  difficulty  which  arose  in  Perry's 
case,  to  which  Mr.  Simpson  referred,  and  to  give  commissioners  of 
affidavits  power  to  take  affidavits  in  all  matters,  whether  pending 
or  not  pending,  which  affidavits  were  to  be  used  in  all 
matters  before  the  Court.  I  am,  therefore,  of  opinion  that  the 
affidavit  in  question  was  properly  taken  before  a  commissioner 
of  affidavits.  I  do  not  think  it  necessary  to  go  further  in  this 
particular  matter,  although  I  would  have  been  quite  prepared  to 
do  80,  and  to  have  held  that  even  if  the  affidavit  was  not  made 
before  the  proper  person,  the  objection  came  altogether  too  late. 
I  am  of  opinion,  therefore,  that  the  third  and  sixth  points  fail. 

Now,  the  fourth  point  is  that  his  Honour  improperly  admitted 
in  evidence  a  paper  purporting  to  be  a  rule  nisi  and  a  paper 
purporting,  to  be  a  rule  absolute  adjudging  the  estate  of  the 
prisoner  to  be  insolvent.  I  do  not  understand  how  it  was  that 
the  evidence  of  the  rule  nisi  was  tendered  in  evidence,  because 
the  107th  section  of  the  Insolvency  Act,  5  Vic.  No.  17,  makes  the 
adjudication  sufficient  proof,  but  in  any  event  I  think  it  was 
properly  signed  by  the  Judge ;  and  with  respect  to  the  rule 
absolute,  the  Insolvency  Court,  being  a  Court  of  record,  the  rule 
absolute  need  not  be  signed  by  the  Judge.  The  Judges  of  the 
Supreme  Court  do  not  sign  rules  absolute,  and  the  proper 
evidence  of  the  judgment  of  the  Court  is  the  judgment  roll, 
signed  by  the  Prothonotary  or  some  officer  in  his  behalf.  I 
am  of  opinion  that  it  was  unnecessary  that  the  Chief  Conmiissioner 
in  Insolvency,  who  sits  as  a  Judge  of  a  Court  of  record,  should 
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1887.  sign  the  order  absolate^  and  therefore  the  paper  purporting  to 
The  Quekn  be  an  order  absolute  is  the  proper  evidence  of  this  order. 
GoLDBEBo.    Therefore,  that  point  also  fails. 

The  O.J.  Then  the  fifth  objection  is — "  that  the  said  alleged  order  n%8iy 
and  order  absolute, are  improperly  intituled  'in  the  Supreme  Court 
of  New  South  Wales— in  Insolvency/  "  The  38th  Vic.  No.  1  is,  in 
point  of  fact,  a  sufficient  answer  to  that  objection,  because  there 
is  the  order  of  the  Court.  I  am  of  opinion  that,  by  force  of  88 
Vic.  No.  1  it  is  properly  entitled,  and  that  the  proper  title  of 
an  order  of  the  Insolvency  Court  is  ''in  the  Supreme  Court  of 
New  South  Wales."  But  even  if  I  had  come  to  a  contrary 
conclusion  I  should  be  of  opinion  that  the  words  "in  the  Suprfflne 
Court  of  New  South  Wales  "  might  be  rejected  as  surplusage. 

That  brings  me  to  the  consideration  of  the  last  ground,  which 
was  argued  yesterday  by  Mr.  Simpaon.  The  seventh  ground  \b 
"  that  there  was  no  evidence  of  the  receipt  by  the  prisoner  of  the 
sums  of  396Z.  0^.  8d.,  650Z.,  and  681.  12«.  respectively,  or  any  of 
them."  There  are  four  sums  mentioned  in  the  count  indepen- 
dently of  these  three  sums.  There  is  a  sum  of  750Z.,  and  it  may 
be  taken  as  admitted  by  the  learned  counsel  for  the  prisoner  that 
at  any  rate  there  was  evidence  to  go  to  the  jury  that  7601.  was 
received  by  the  prisoner.  I  am  of  opinion,  without  going  any 
further,  that  that  disposes  of  the  point,  and  that  if  there  was 
evidence  of  any  one  sum  to  go  to  the  jury  that  was  sufficient, 
but  I  also  think  that  there  was  evidence  to  go  to  the  jury  as  to 
the  other  sums.  I  am,  therefore,  of  opinion  that  the  seven  points 
have  failed,  and  that  the  bonviction  should  be  sustained. 

Faucbtt,  J.  I  concur.  I  will  not  go  through  all  the  points. 
There  is,  however,  one  point  of  great  importance  upon  which  I 
think  it  necessary  to  express  my  opinion,  and  that  is  as  to  the 
effect  of  the  affidavit  signed  by  a  commissioner  for  affidavits  and 
not  by  a  commissioner  under  the  Insolvency  Act.  I  was  struck 
with  the  arguments  of  Mr.  Salomons,  and  upon  reading  the  Act 
I  confess  that  I  am  in  considerable  doubt,  and  I  am  inclined  to 
think  that  the  affidavit  should  have  been  sworn  before  a  com- 
missioner under  5  Vic.  No.  17 ;  but  it  is  quite  clear  to  me  now, 
after  consultation  with  the  other  Judges,  that  it  is  not  necessary 
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to  decide  the  point.     The  88  Vic.  No.  1  fairly  gets  rid  of  this        ^^87. 

objection  and  renders  it  immaterial^  and  makes  the  adjudication  The  Qukbn 

of  the  commissioner  of  insolvency  equivalent  to  a  judgment  of   goldbbbo. 

the  Supreme  Court  in  any  branch  of  its  jurisdiction,  and  no    FauceUJ, 

attempt  can  be  made  to  make  a  judgment  of  the  Supreme  Court 

null  and  void  because  a  proceeding  under  which  that  judgment 

was  given  was  not  properly  initiated  by  the  Supreme  Court.     I 

think  that,  to  hold  that  it  could,  would  be  contrary  to  every 

principle  which  governs  the  judgments  of  any  Supreme  Court  or 

Court  of  record.     The  judgment  is  final  and  conclusive  under  the 

38  Vic.  No.  1,  which  completely  gets  rid  of  the  objection.     Now 

I  confess  that  I  have  not  the  same  apprehension  as  his  Honour 

the  Ohief  Justice  seems  to  have  about  the  result  of  our  decision 

upon  that  point,  and  as  to  the  effect  on  property  of  a  wrongful 

initiation — supposing  it  were  wrong — ^by  using  an  affidavit  made 

before  a  commissioner  for  affidavits  rather  than  a  commissioner 

in  insolvency.     I  have  no  apprehension  at  all  about  it,  and  I 

cannot  conceive,   with  this   Act   38   Vic.   No.  1  in  existence, 

how  any  holder  of  property  after  adjudication  can  be  in  any 

degree  prejudiced.     I  can  see  no  use  in  the  Act  37  Vic.  No.  10 

unless  an  affidavit  taken  before  a  commissioner  for  affidavits  can 

be  used  in  any  Court,  and  therefore  in  the  Insolvency  Court. 

Besides,  we  have  the  authority  of  the  Judges  who  drew  up   the 

forms  in  pursuance  of  the  Act  5  Vic.  No.  17  ;  and  one  of  these 

forms  shews  that  these  affidavits  may  be  made  for  a  commissioner 

for  affidavits ;  and  the  only  way  to  get  rid  of  these  forms  is  by 

appeal  to  the  Privy  Council.     As  to  the  other  matters,  they  are 

really  so  small  that  I  do  not  think  it  necessary  to  refer  to  them, 

except  to  say  that  I  concur  with  his  Honour  that  the  conviction 

must  be  sustained. 

Stsfhin  J.  If  the  counts  of  .the  indictment  were  bad  the 
point  ought  to  have  been  taken  by  way  of  demurrer,  or  motion 
to  quash  the  indictment;  but  I  am  quite  content  to  rest 
my  judgment  upon  the  proviso  to  the  423rd  section,  which 
says  '^unless  for  some  substantial  wrong  or  miscarriage  of  justice'' 
no  conviction  shall  be  reversed.  I  can  certainly  see  no  sub- 
stantial wrong  or  miscarriage  of  justice  in  the  framing  of  this 
N.S.WJft.,  Vol.  VIII.,  Law.  2  L 
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1887.       indictment.     On  the  qnestion  whether  the  affidavit   has  heen 


Thb  QnsxN  properly  sworn^  I  think  that  the  apprehension  expressed  by  the 
GoLDMBa.  Chief  Justice  was  in  reference  to  cases  in  the  fntare  where 
Stephen  J.  objection  may  possibly  be  taken  before  the  Commissioner  when 
mles  nisi  come  to  be  made  absolute^  and  his  Honoor  expressed 
an  opinion  that^  as  far  as  he  was  concerned^  the  objection  would 
not  be  recognised.  I  do  not  say  that  I  quite  agree  with  him  as 
to  the  affidavit,  because  I  do  not  think  that  the  Act  37  Vic.  No. 
10  makes  an  affidavit  sworn  before  a  commissioner  of  affidavits 
of  the  same  effect  as,  or  equivalent  to,  an  affidavit  sworn  before  a 
Judge  or  the  Chief  Commissioner  in  Insolvency.  With  regard  to 
the  7th  objection,  I  think  there  was  evidence  to  go  to  the  jury  of 
the  receipt  of  the  7502.,  and  also  portion  of  the  68/.  1 28.,  and  the 
896Z.  08.  8d. 

Objections  overruled  and  conviction  affirmed. 


Conviction  affirmed. 


Attorney  for  prisoner :  /.  if.  Ourtis, 


Jan.  21. 
Privy 


EDOLS  V.  TEABL£. 

Crown  Landi  Act  (48  Fto.  No,  18),  9. 21^Lands  oomprised  wMin  leasehold  « 
Forfeited  conditional  purchaees  open  to  re-eelection. 

Conditional  purchaseB,  being  locally  within  the  ambit  of  the  leasehold  area, 
but  not  being  part  of  the  area  actuaUy  leased,  revert,  on  forfeiture,  to  the 
Crown,  and  are  not  exempt  from  conditioned  sale,  as  being  "  lands  oompiiaed 
within  leasehold  areas"  under  s.  21,  sabs.  IIL 

The  decision  of  the  Supreme  Court  (a)  reversed  (3  W.N.  60). 

Judgments  of  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  on  the  appeal  of  Tearle  v.  Edols,  from  the 
Supreme  Court  of  New  South  Wales,  delivered  21st  January, 
1888. 

Present:  Lord  Watson,  Lord  Fitzgerald,  Lord  Hobhouse, 
Lord  Macnaughten,  Sir  Barnes  Peacock. 

This  appeal  is  from  a  judgment  of  the  Supreme  Court  of  New^ 
South  Wales  in  favour  of  the  plaintiff  Bdols.  The  action  is 
brought  to  recover  damages  for  an  alleged  trespass  on  land  in 
(a)  7  N.S.W.  L.E.  374. 
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the  colony.  It  is  not  necessary  to  refer  to  the  declaration,  as  a  J^^- 
special  case,  stated  by  consent,  gives  admitted  facts  and  ques-  Edols 
tions  for  the  consideration  of  the  Court.  Tbarle. 

That  special  case,  dated  the  20th  July,  1886,  stated,  inter  alia, 
that— 

1.  Before  the  making  of  the  conditional  purchase  by  John  Stewart,  the 
plaintiff  was,  and  has  still  continued  to  be,  the  lessee  from  the  Crown  of  the 
Bonawang  Bon.  2.  On  the  9th  day  of  February,  1882,  the  said  John  Stewart, 
onder  the  land  laws  then  in  force,  conditionally  purchased  640  acres  of  land 
situated  on  the  said  run.  8.  Upon  the  passing  of  the  Crown,  Lands  Act  of  1884 
(48  Vic.  No.  18),  the  plaintiff,  as  such  lessee  as  aforesaid,  duly  applied  for  a 
diriflion  of  his  said  run,  and  for  a  pastoral  lease  of  the  leasehold  area  thereof,  in 
accordance  with  the  fourth  part  of  the  said  Act,  and  a  notification  of  the  division 
of  the  said  run  was  duly  published  in  the  Oovemment  Gazette,  under  the  76th 
section,  on  the  11  th  day  of  July,  1885.  4.  The  said  conditional  purchase  was 
wholly  situated  within  the  boundaries  of  that  division  or  portion  of  the  run 
which  the  Minister  for  Lands  determined  should  be  the  leasehold  area.  5. 
The  said  conditional  purchase  became  and  was  duly  declared -forfeited  by  a 
notification  in  the  said  Gazette  on  the  17th  day  of  November,  1885,  and 
thereupon  became  Crown  lands  within  the  meaning  of  the  Crown  Lands  Act  of 
1884.  6.  On  the  24th  of  December,  1885,  the  defendant  applied  to  conditionally 
purchase  160  acres,  portion  of  the  said  forfeited  purchase,  and  for  conditional 
lease  of  480  acres,  the  residue  of  the  said  purchase;  and  the  said  applications 
were  approved  and  confirmed  by  the  land  board  at  Forbes,  on  the  23rd  February^ 
1886.  7.  It  is  admitted  for  the  purposes  of  this  case — subject,  however,  to  the 
question  of  law — that  the  said  applications  were  duly  made  and  subsequently 
confirmed  by  the  board.  8.  The  plaintiff  contends  that  the  defendant's  said 
applications  were  invalid,  upon  the  g^^ound  that  the  portions  of  land  applied  for 
were  within  the  leasehold  area  or  division  of  the  said  run,  and  that  they  were 
theref6re  not  open  for  conditional  purchase  or  lease. 

The  eighth  proposition  fairly  represents  the  question  of  law 
which  arises  between  the  parties,  viz.,  whether,  when  Stewart's 
porchase  of  640  acres  became  forfeited  to  the  Crown,  and  again 
vested  in  the  Crown  as  Crown  lands,  that  lot  of  640  acres  was 
capable  of  being  re-granted  by  the  Crown  on  conditional 
purchase -and  conditional  lease.  The  question  is  not  free  from 
difficulty. 

It  seems  to  haye  been  assumed,  both  in  the  Court  below,  and 
at  the  Bar  here,  that  it  was  not  necessary  to  refer  to  the  statutes 
prior  to  the  Act  of  1884,  inasmuch  as  the  question  of  law  arises 
wholly  on  the  construction  of  a  few  sections  of  the  Act  of  1884. 

The  conditional  purchase  by  Stewart  took  place  when  the 
prior  colonial  Act  of  1875  (39  Vic.  No.  13)  was  in  force;  but 
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^^^'  that  statute  was  referred  to  only  for  the  purpose  of  pointing  out 
Edolb  that  if  the  forfeiture  had  taken  place  under  it,  or  under  Grown 
TiABLi.  Lands  Alienation  Act  of  1861,  the  lands  would  have  returned  to 
the  plaintiff  as  lessee  of  the  run,  but  subject  to  a  fresh  sale  by 
the  Crown  as  provided  by  those  Acts.  Their  lordships,  too,  are 
unembarrassed  by  the  examination  of  any  documents — they  have 
nothing  before  them  but  the  case  stated,  and  to  its  limits  they 
are  confined. 

The  Orovm  Lands  Act  of  1884,  an  Act  to  regulate  the  aliena- 
tion, occupation,  and  management  of  Crown  lands,  came  into 
force  on  1st  January,  1885,  and  it  is  to  be  borne  in  mind  tiiat 
the  conditional  alienation  of  640  acres  to  Stewart,  was  then  m 
full  force  and  vested  in  Stewart,  who  was,  their  lordships 
assume,  also  in  possession.  It  represesented  but  a  small  portion 
of  the  run,  which  was  stated  to  include  within  its  external 
boundaries  an  area  of  some  50  square  miles.  The  Orawn  Lands 
Act  of  1884  has  been  rather  severely  handled,  but  though  open 
to  considerable  criticism  it  must  be  in  candour  admitted  that  the 
complicated  and  conflicting  interest  it  had  to  deal  with  rendered 
such  legislation  extremely  difficult.  Mr  Justice  Windeyer  has 
expressed  its  policy  and  its  object  as  to  the  part  of  it  which  came 
immediately  under  their  lordships^  consideration  in  terms  which 
meet  their  approval. 

The  statute  indicates  considerable  compromise.  The  mn- 
holders  who  were  possessed  of  territories  under  the  name  of  rims 
were  to  be  dealt  with,  and  if  compelled  to  give  up  considerable 
portions  of  their  runs  they  were  compensated  by  holding  the 
portion  which  might  be  allowed  to  them,  under  a  partial  lease  by 
a  more  certain  and  continuous  tenure,  and  freed  from  the  inter- 
ference by  purchases  absolute  or  conditional,  and  from  the 
molestations  of  selectors. 

By  the  71st  section,  "every  runholder  shall,  within  120  dayB 
after  the  commencement  of  this  Act,  lodge  with  the  Minister  a 
written  application  for  a  pastoral  lease,  in  the  prescribed  form, 
of  whichever  portion  of  his  run  may  be  converted  into  a  lease* 
hold  area  under  this  part,  and  with  such  application  shall 
furnish  a  plan  of  his  pastoral  holding  on  the  prescribed  scalei 
showing  to  the  best  of  his  knowledge  and  ability  the  boundaries 


TOL.  Vni.]  CASES  AT  LAW.  521 

and  area  of  sucli  holding,  with  all  ranges,  watercourses,  lakes,  or        1887. 
other  natural  features  within  such  boundaries,  and  shall  also  mark       Edols 
on  such  plan  the  position  of  all  lands  held  or  occupied  by  him     Tbarlb. 
under  any  tenure  other  than  pastoral  lease,  and  of  all  improvements 
upon  such  holding  made  by  him,  or  of  which  he  claims  to  be  the 
owner,  and  shall  furnish  in  the  prescribed  form  a  statement  of  the     * 
average  grazing  capabilities   of  the   holding,   the  nature  and 
value  of  the  improvements  thereon,  together  with  any  other  in- 
formation  required   by   the  Minister,  and   the  runholder  shall 
divide  by  a  line  or  lines  the  entire  area  of  all  Crown  lands  situated 
within  such  pastoral  holding  into  two  parts  as  nearly  equal  in 
area  as  practicable,  and  after  receipt  of  the  plan  mentioned  the 
Qovemor  may^  by  notice  in  the  Oazette,  reserve   temporarily 
from   conditional  sale  any  land  within  such   pastoral   holding 
divided   as   aforesaid,  pending  a  determination  of  which  part 
shall  be  converted  into  a  resumed  area/^ 

Section  72  enables  the  Minister  to  require  further  information 
from  the  runholder. 

Section  74.  ''  After  receipt  by  the  Minister  of  any  application, 
he  shall  cause  to  be  marked  upon  the  plan  of  the  pastoral 
holding  all  portions  of  alienated  land  not  already  shown  thereon 
within  such  holding,  and  shall  therefore  notify  to  the  runholder 
which  part  is  to  be  the  resumed  area  and  which  the  pastoral 
lease ;  but  the  Minister  if  not  satisfied  with  any  proposed  division, 
may  require  the  same  to  be  amended  by  the  runholder  until  it 
becomes  satisfactory  to  him,  and  upon  failure  of  the  runholder 
to  make  any  such  provision  the  Minister  may  determine  the 
dividing  line  or  lines,  and  deal  with  such  holding  under  the 
provisions  in  this  Act.'' 

Section  76.  "  When  the  division  of  the  run  shall  have  been 
determined  by  the  Minister  as  hereinbefore  provided,  a  notifi- 
cation thereof  shall  be  published  in  the  Gazette,  and  the  run- 
holder shall  thereupon  become  entitled  to  a  pastoral  lease  of  the 
leasehold  area,  provided  that  until  the  rent  thereof  be  deter- 
mined he  shall  continue  to  pay  the  same  rent  as  before  the 
division  of  such  runs,  and  when  the  rent  shall  be  determined  as 
hereinafter  provided,  he  shall  for  the  time  elapsed  pay  the 
di&rence  between  the  rent  paid  and  the  rent  determined." 
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1887.  It  will  be  observed   that  the  runholder  is  bound  with  his 

EsoLs  application  to  furnish  to  the  Minister  full  information  to  aid  that 
TxIblv  oflBcer  in  the  performance  of  his  very  responsible  duties,  and 
that  the  dividing  line  which  the  runholder  is  bound  to  make  ia 
not  of  the  pastoral  holding,  but  of  the  Crown  lands  situated 
within  it.  Alienated  lands,  whether  absolutely  or  conditionally 
alienated^  would  not  form  any  part  of  the  Crown  lands  so  to  be 
divided.  The  Minister  has  full  power  to  call  for  further  in- 
formation, and  his  decision  is  practically  final. 

Acting  under  the  provisions  contained  in  these  sections,  the 
plaintiff  Edols  duly  applied  for  a  division  of  his  run,  and  for  a 
pastoral  lease  of  the  portion  of  which  might  be  converted  into  a 
leasehold  area.  The  application  is  not  before  their  lordships,  but 
they  assume  that  it  was  in  the  Form  89  given  in  the  schedule  to 
the  regulations,  and  that  it  was  sent  in  before  the  1st  of  May, 
1885.  The  Minister  of  Lands,  the  proper  officer  appointed  for 
the  purpose,  and  having  extensive  jtum-judicial  as  well  as 
ministerial  powers,  dealt  with  the  application,  and  on  the  11th  of 
July,  1885,  duly  published  his  decision.  That  decision  is  not 
before  their  lordships,  but  they  assume  that  it  specified  the  part 
which  was  to  be  the  subject  of  the  pastoral  lease,  and  also  defined 
the  resumed  area.  The  function  of  the  Minister  was  then  so  far 
completed  and  discharged. 

The  fourth  paragraph  of  the  case  stated  specifies  that  the 
conditional  purchase  {i.e.,  Stewart's  640  acres)  was  "wholly 
situated  within  the  boundaries  of  that  division  or  portion  of  the 
run  which  the  Minister  determined  should  be  the  leasehold  area/' 
This  obviously  should  be  interpreted  to  mean  no  more  than  that 
it  was  situate  within  the  external  boutidaries  of  that  portion  of  the 
run,  but  not  that  it  was,  or  was  intended  to  be,  within  the  pastoral 
lease.  It  could  not  have  been  lawfully  made  the  subject  of  ihe 
pastoral  lease,  for  it  was  then  alienated  land  which  had  been  taken 
out  of  the  run  as  effectually  as  if  the  lease  of  the  run  had  been  so 
far  vacated,  and  it  was  then  the  conditional  property  in  fee  of 
Stewart.  It  might  be  afterwards  forfeited  to  the  Crown,  and 
become  again  Crown  property.  If  the  64f0  acres  had  been 
expressly  included  in  the  pastoral  lease  it  would  so  &r  have  been 
illegal  and  inoperative.     The  notice  of   the  forfeiture  was  not 
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publislied  until  the  17tli  of  November,  1885,  and  after  the  lapse        ^^^ 
of  30  days  from  that  publication,  and  not  before,  the  forfeiture       Edojs 
was  complete,  and  the  640  acres  became  Crown  lands  within  the     Tsabui. 
meaning  of  the  Act  of  1884. 

The  plaintiff,  however,  contended  that  the  true  view  to  take 
of  the  forfeiture  of  a  conditional  purchase  was  that  the  land 
reverted  to  its  former  condition  as  if  the  conditional  purchase 
had  never  been  entered  on  or  made,  and  that  consequently  the 
640  acres  being  locally  within  the  ambit  of  the  leasehold  area  it 
reverted  and  became  part  of  the  leasehold.  Their  lordships 
cannot  adopt  this  view.  There  are  many  and  formidable  argu- 
ments against  it,  but  is  sufficient  to  say  that  their  lordships  can 
find  no  language  in  the  Act  to  warrant  them  in  coming  to  the 
conclusion  that  it  reverted  to  or  was  brought  within  the  pastoral 
holding  in  the  sense  of  forming  part  of  it.  There  is  a  provision 
in  the  statute,  confined,  however,  to  lands  held  under  pre-emptive 
leases,  to  the  effect  that  all  lands  held  under  pre-emptive  lease 
on  aist  December,  1884,  shall  thereafter  be  deemed  to  be  Crown 
lands  discharged  from  such  lease,  and  shall  revert  to  the  pastoral 
holding  (if  any)  of  which  they  originally  formed  a  part,  but 
subject  to  additional  rent. 

Their  lordships  now  go  back  to  some  earlier  provisions  of  the 
Act  of  1884.  The  interpretation  (s.  4)  is  one  that  has  given  rise 
to  much  of  the  argument,  and  no  doubt  it  is  open  to  the  criticism 
that  the  Legislature  has  occasionally  throughout  the  Act  used 
the  defined  expressions  in  a  sense  different  from  that  provided 
by  the  fourth  section,  fiat  that  section  expressly  guards  the 
interpretation  by  declaring  that  the  defined  meaning  is  to  be 
adopted  '^unless  the  context  necessarily  requires  a  different 
meaning,*'  and  their  lordships  are  bound  to  follow  in  that  respect 
the  mandate  of  the  statute. 

The  Act  deals  with  Crown  lands  only,  and  one  of  its  great 
objects  was  to  bring  all  Crown  lands  within  the  provisions  of 
one  statute  and  under  the  control  of  the  Executive.  It  is 
observable  that  there  is  no  reservation  ei^pressed  of  any 
prerogative  rights ;  section  4  defines  Crown  lands  thus  :  ^'  Crown 
lands''  means  lands  vested  in  Her  Majesty,  and  not  permanently 
dedicated  to  any  public  use  or  granted  or  lawfully  contracted  to 
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1887.  be  granted  in  fee  simple  nnder  this  Act  or  any  of  the  Acts  hereby 
Edols  repealed.  And  that  definition  is  completed  by  section  186, 
TsABLB.  which  declares  that  land  forfeited  under  the  Act  becomes  Crown 
land^  and  may  be  dealt  with  as  such.  The  other  definitions  to 
which  their  lordships  desire  to  refer  are — 'leasehold  area" 
means  that  portion  of  a  pastoral  holding  for  which  a  pastoral 
lease  may  be  granted  under  this  Act,  and  "resumed  area" 
means  that  portion  of  a  pastoral  holding  for  which  a  pastoral 
lease  may  not  be  granted  under  this  Act. 

It  was  upon  these  definitions,  coupled  with  section  21  (part  3), 
sub-section  3,  that  the  principal  contest  arose  in  the  argument. 
Clause  21,  dealing  with  alienation,  provides  that  Grown  lands 
belonging  to  any  of  the  classes  thereinafter  specified  shall  be 
exempt  from  conditional  sale.  The  only  exempted  class  material 
to  this  case  is — ^(8)  Lands  comprised  within  leasehold  areas 
notified  under  the  provisions  of  Part  4J' 

For-  the  plaintiff  it  was  very  vigorously  contended  that  section 
21,  on  its  exemption  of  lands  comprised  within  leasehold  areas, 
should  receive  a  different  interpretation  from  that  given  to 
leasehold  area  in  the  fourth  or  definition  section,  and  should  be 
taken  to  exclude  all  land  within  the  external  boundaries  of  the 
local  area,  though  not  being  a  portion  of  a  pastoral  holding  for 
which  a  pastorsd  lease  might  be  granted — that  in  effect  ''  area" 
should  be  there  interpreted  as  area  physically  of  the  pastoral 
holding,  and  that  all  lands  within  its  continuous  external  boun- 
daries were  exempted. 

The  defendant,  on  the  other  hand,  contended  that  ''within 
the  leeisehold  area''  was  to  be  read  under  the  definition  of  section 
4,  as  that  which  was  within  it  as  forming  part  of  it,  and  of  which 
as  such  a  pastoral  lease  might  be  granted. 

Their  lordships  are  of  opinion  that  the  latter  is  the  correct 
view,  and  that  there  is  nothing  in  the  context  of  section  21  so 
far  which  would  require  a  different  meaning  to  be  put  on  "lease- 
hold area"  in  section  21,  sub-section  3,  from  that  given  in  the 
interpretation  section.  "  Leasehold  area'*  and  "  resumed  area" 
are  put  in  contrast,  and  each  apply  to  some  division  of  the  Grown 
lands  in  the  pastoral  holdings.  The  first  is  applicable  to  that 
portion  of  the  pastoral  holding  which  may  be^  and  the  latter  to 


I 


VOL.  VI ri.]  CASES  AT  LAW.  525 

that  which  may  not  be,  the  subject  of  ^  pastoral  lease  under  the        1887. 
Act ;  but  it  was  asked,  is  the  forfeited  land  part  of  the  resumed       Edols 
area?     The  answer  ought  to  be   in  the  affirmative.     The  run     Teablb. 
holding,  so  far  as  it  consisted  of  Crown  lands,  was,  in  all  its   . 
parts,  liable  to  resumption  for  the  purposes  of  absolute  or  con- 
ditional sales — and  clearly,  when  a  forfeiture  took  place  and  the 
forfeited  land  reverted  to  the  Crown,  it  became  in  the  hands 
of  the  Crown  resumed  land  and  part  of  the  resumed  area. 

Their  lordships  have  arrived  at  certain  conclusions  which 
govern  the  decision  of  the  case,  and  render  it  unnecessary  to 
notice  many  other  points  of  difficulty  of  construction  presented 
in  the  course  of  the  argument. 

Their  lordships  are  of  opinion  that  Stewart's  640  acres,  though 
within  the  continuous  external  boundary  of  the  leasehold  area  as 
notified  by  the  Minister,  yet  did  not  belong  to  it,  and  was  not  a 
portion  of  the  pastoral  holding  of  which  the  Minister  might 
make  a  pastoral  lease,  and  that  on  the  subsequent  forfeiture  of 
Stewart's  title  the  laud  reverted  to  the  Crown,  and  became 
'^  Crown  land''  within  the  definition  of  that  expression  in  section 
4,  and  part  of  the  resumed  area,  and  was  not  exempted  from 
conditional  sale  within  the  third  sub-section  of  section  21. 

Their  lordships,  in  effect,  adopt  the  reasons  of  the  late  Chief 
Justice  as  on  the  whole  the  most  reasonable,  and  they  are  of 
opinion  that  the  question  contained  in  article  10  of  the  special 
case  stated — viz.,  "Whether  the  defendant's  said  applications, 
or  either  of  them,  were  valid  under  the  circumstances  herein- 
before set  out? — should  be  answered  in  the  affirmative  as  to 
both,  and  that  the  judgment  of  the  Supreme  Court  of  New 
South  Wales,  dated  the  10th  November,  1886,  should  be 
reversed,  and  a  verdict  entered  for  the  appellant  in  terms  of 
article  12  of  the  said  special  case.  Their  lordships  will  so 
humbly  advise  Her  Majesty.  The  respondent  is  to  pay  to  the 
appellant  the  costs  of  this  appeal. 

Appeal  allowed  with  costs. 
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E6EBLEIN  v,  EBEBLEIN  AND  OTHEBS.  1887. 


Coita — I>i$cretion  of  Oourt  of  Equity  not  unlimited — Decree  varied.  Feb.  21. 

The  Corrt  of  Equity  has  not  unlimited  discretion  as  to  costs. 

E,g, :  It  cannot  deprive  a  plaintiff,  who  succeeds  in  every  particular  of  the   j)arlev  O.J. 
daim,  of  costs,  if  the  defendant  has  opposed  the  claim  of  the  plaintiff  through-     Faucett  J. 
out,  unless  the  plaintiff  has  been  guilty  of  some  grave  misconduct.  fuid 

Delay  in  instituting  proceedings  when  such  delay  has  caused  no  injury  to  the 
defendant,  is  not  sufficient  ground  to  enable  the  Court  to  deprive  a  successful 
plaintiff  of  coets. 

This  was  an  appeal  from  a  decree  of  Manning,  P. J.,  in  so  far 
as  sucli  decree  ordered  the  plaintiff  to  pay  the  costs  of  suit  of  her 
hnsband^  who  was  the  principal  defendant.  The  decree  granted 
everything  prayed  for  in  the  statement  of  claim.  A  large  pro- 
portion of  the  costs  was  incurred  in  the  conduct  of  a  commission 
appUed  for  by  the  husband  to  examine  certain  witnesses  in  South 
Africa,  where  the  husband  resided.  The  evidence  so  taken  was 
entirely  abandoned  by  defendants'  counsel  at  the  hearing. 

The  object  of  the  suit  was  to  set  aside  a  settlement  made  by 
the  plaintiff  in  favour  of  her  husband,  on  the  ground  of  undue 
influence  exercised  by  him.     The  suit  was  not  commenced  for  15 
years  after  the  execution  of  the  setiUement. 
Nrf;.W.B.,  Vol,  VIU.,  Eq.  A 
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1887.  Simpson  for  the  plaintiff  in  support  of  the  appeal.    The  ground 


Ebbelein  of  the  order  as  to  costs  seems  to  be  that  the  Primary  Judge  con- 
Ebkblein.  sidered  the  plaintiff  had  been  guilty  of  laches  in  not  commencing 
the  suit  earlier.  Plaintiff  swore  that  the  reason  of  the  delay  was 
her  fear  that  if  she  commenced  the  suit  her  child  might  be  taken 
from  her  by  her  husband.  Directly  the  child  died  the  suit  was 
begun.  There  are  two  objections  to  making  the  supposed  laches 
of  the  plaintiff  the  ground  for  an  order  for  costs  against  her. 

(1.)  There  is  no  case — unless  within  the  Statute  of  Limitations 
— where  mere  delay  has  prejudiced  the  rights  of  parties,  unless 
those  rights  have  been  altered  or  fresh  rights  have  been  created 
by  the  delay,  and  nothing  of  the  kind  has  happened  in  this  case. 
^'  Quiescence  is  not  acquiescence,'' 

(2.)  There  could  be  no  laches  on  the  part  of  the  plaintiff,  as 
she  was  under  coverture  till  after  the  suit  was  commenced.  It 
is  a  settled  doctrine  that  the  rule  as  to  acquiescence  does  not 
apply  to  a  feme  covert. 

On  the  question  of  the  discretion  of  the  Court  as  to  costs,  he 
refers  to  remarks  of  Faucett,  J.,  in  Langdon  v.  Reuss  (1). 

Walker  for  defendant  to  support  the  decree.  The  Primary 
Judge  evidently  meant  defendant  to  have  his  costs  out  of  the 
settled  property,  though  the  form  of  the  decree  makes  them  pay- 
able by  the  plaintiff.  It  is  within  the  discretion  of  the  Judge  to 
order  the  costs  of  the  suit  to  be  paid  out  of  the  estate.  Putting 
aside  the  form  of  the  decree  that  is  what  he  has  done  here. 
Should  this  Court  then  interfere  with  the  exercise  of  the  Judge's 
discretion,  unless  he  errs  in  principle  ?  Where  resistance  to  a 
suit  is  justifiable  the  Court  will  order  costs  to  be  paid  out  of  the 
estate. 

Simpson  in  reply. 

Darley  C.J.  Darley,  C.J.  I  am  of  Opinion  that  this  decree  must  be 
varied  so  far  as  it  relates  to  costs,  and  that  the  defendant 
Eberlein  must  pay  thQ  costs  of  the  suit.  The  general  principle 
is  laid  down  by  Jessel,   M.R.,  in    Oooper  v.    Whittingham  (2). 

(1)  4  N.S.W,  L.  E.  p.  32,  (2)  15  Oh.  D.  p.  504, 
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The  question  is,  does  the  laches  alleged  against  the  plaintiff  in        1887. 
this  case  amount  to  misconduct  within  the  meaning  of  the  rule    Ebhhlbin 
there  laid  down  ?     I  am  unable  to  see  that  it  does.  Ebeblbin. 

Shortly  after  the  marriage  of  the  plaintiff  and  defendant,  the  Barley,  C.J. 
plaintiff,  in  consequence  of  the  ill-treatment  she  received  from 
her  husband,  left  her  home.  In  the  year  1879  the  defendant 
Eberlein  went  to  the  Cape  of  Good  Hope,  and  commenced  pro- 
ceedings against  his  wife  for  divorce  on  the  ground  of  malicious 
desertion.  In  1885  he  obtained  a  divorce,  apparently  on  the 
ground  of  the  plaintiff  not  having  opposed  the  suit.  I  canuot 
see  that  the  plaintiff  has  been  guilty  of  any  laches  which  has 
been  injurious  to  the  defendant.  The  fear  of  her  husband 
taking  her  child  away  from  her  evidently  pressed  upon  her 
mind,  and  caused  her  to  delay  these  proceedings.  If,  as  the 
Primary  Judge  seems  to  think,  the  plaintiff's  laches  ought  not  to 
prevent  her  succeeding  in  setting  aside  the  settlement,  I  cannot 
see  how  it  should  interfere  with  her  right,  as  a  successful  litigant, 
to  recover  her  costs  of  suit.  In  Glarke  v.  Hart  (1),  Lord 
Oranworth  lays  it  down  as  a  general  rule  that  costs  ought  never 
to  be  considered  as  a  penalty  or  punishment,  but  as  a  necessary 
consequence  of  a  party  having  created  litigation,  or  occasioned 
the  necessity  for  litigation,  in  which  he  has  failed.  And  in  the 
case  of  Foster  v.  The  Great  Western  Railway  Oo.  (2),  Brett,  L.J., 
and  Cotton,  L.J.,  relying  on  the  equity  authorities,  lay  down  the 
same  rule.  I  am  unable  to  see  why  the  plaintiff  in  this  suit, 
having  fully  succeeded,  should  be  deprived  of  costs.  I  therefore 
think  the  decree  should  be  varied  so  as  to  give  her  her  costs  of 
suit ;  she  will  also  be  entitled  to  the  costs  of  this  appeal. 

Paucbtt,  J.  The  principle  as  laid  down  by  Jessel,  M.R.,  is  Faucett  J. 
quite  clear,  that  unless  the  plaintiff  has  been  guilty  of  some  mis- 
conduct {e.g.,  putting  defendant  to  unnecessary  costs),  if  he  is 
successful  throughout  he  is  entitled  to  have  his  costs.  Now,  can 
we  in  tbe  present  case  depart  from  the  general  principle  f  The 
evidence  given  discloses,  .among  other  facts,  that  the  plaintiff 
married  the  defendant  in  August,  1870,  after  articles  of  agree- 
ment for  a  settlement  had  been  drawn  up,  and  that  in  October, 
(1)  6  H.  L.  Cas.  p.  6e7.  (2)  8  Q.B.D.  p.  615. 
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1887. 
Ebbblbtn 

V. 

Ebkblbin. 
Faucet  f  J. 


1870,  she  was  compelled  by  the  defendant  to  execute  a  settle- 
ment, differing  widely  from  the  agreement  drawn  ap  before 
marriage.  This  suit  was  brought  to  set  aside  that  settlement, 
and  to  restore  the  rights  the  plaintiff  had  under  the  articles 
drawn  up  before  marriage.  In  that  suit  her  claim  was  held  to 
be  good,  and  she  succeeded  throughout.  She  obtained  a  benefit, 
inasmuch  as  the  post-nuptial  settlement,  which  deprived  her  of 
benefits  she  had  under  the  ante-nuptial  agreement,  was  set 
aside.  How  was  she  deprived  of  her  rights  in  the  first  instance  f 
By  the  misconduct  of  her  husband,  who  was  in  the  wrong  from 
the  commencement.  In  her  claim  the  plaintiff  necessarily 
charges  the  defendant  with  coercion,  and  that  claim  succeeded 
in  every  particular.  The  defendant  made  use  of  the  commission, 
which  was  issued  at  his  instance,  to  make  charges  against  his  wife 
which  were  totally  unsupported,  and  which  his  counsel  withdrew 
at  the  hearing ;  and,  by  taking  advantage  of  the  state  of  the  law 
at  the  Cape  of  Good  Hope,  obtained  a  divorce  from  his  wife,  who 
had  never  been  in  that  colony.  On  what  grounds,  then,  is  the 
defendant  entitled  to  our  consideration,  or  what  entitles  him  to 
be  reimbursed  his  costs,  in  a  suit  which  he  has  throughout 
opposed  ?  It  seems  likely  that  the  question  of  laches  weighed 
on  the  mind  of  the  Primary  Judge,  and  that  he  thought  the 
plaintiff  should  have  brought  her  suit  in  England,  to  avoid 
putting  the  defendant  to  unnecessary  expense  and  inconvenience. 
But  even  if  the  plaintiff's  conduct  in  those  respects  amounted  to 
misconduct,  the  Court  could  do  no  more  than  deprive  her  of  her 
costs.  The  delay  was  caused  through  the  plaintiff's  fear  that 
the  defendant  would  interfere  with  her  child,  and  was  owing  to 
the  misconduct  of  the  defendant,  not  of  the  plaintiff,  who  can 
only  be  deprived  of  costs  on  the  ground  of  her  misconduct.  I 
am  of  opinion,  therefore,  the  decree  should  be  varied  as  his 
Honour  the  Chief  Justice  suggests. 


ifinesj.  Sir  Geo.  Innbs,  J.  I  entirely  concur  in  the  conclusions  at 
which  their  Honours  have  arrived.  I  might  refer  to  a  passage 
in  Foster  v.  The  Or  eat  Western  Railway  Go,  (1),  which  runs  as 
follows : — '^  It  is  true  that  now  the  costs  of  an  action  tried 

(1)  8  q.B.D.  p.  516, 
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without   a   jury    are   in   the    discretion     of    the    Court ;    but        ^^^- 

the    practice    of   the   Court    of    Chancery  must   be    followed,  Ebkrlbin 

and  according  to  that  practice  the  Court  could  not  give  costs  eb^blbin. 

against  the  successful  party,  but  was  at  liberty  to  withhold  innesJ. 
the  payment  of  costs  to  him/' 

Appeal  allowed  with  costs. 


Solicitor  for  appellant :  Meyer. 
Solicitors  for  respondents  :  Allen  8f  Allen, 


SACHS  V.  BEAUMONT. 


Feh.  22,  28. 


Mortgagor  and  mortgagee — Common  law  remedies  of   mortgagee — Com^Uorg  On  Appeal. 
sequestration  of  mortgagor's  estate  on  unsatisfied  judgment — Injwiction — 5  Vic. 
No.  17,  s.  39. 


A  Court  of  Equity  has  no  power  to  restrain  a  mortgagee  from  exercising  all 
his  remedies  at  law  and  in  equity  at  the  same  time.  The  sale  of  mortgaged  pro- 
perty under  the  mortgagee's  power  of  sale  having  been  frustrated  by  the 
misconduct  of  the  mortgagor,  the  mortgagee  sued  on  the  covenant  for  payment, 
obtained  judgment  for  the  whole  amount  of  the  mortgage  debt  and  interest, 
and  issued  execution.  The  mortgagor  failed  to  point  out  to  the  bailiff  charged 
with  the  execution  of  the  writ  of  fl.  fa.  any  disposable  property  except  the 
equity  of  redemption,  for  which,  on  its  being  put  up  for  sale  by  the  sheriff,  no 
bid  was  made.  The  mortgagee  thereupon  filed  a  petition  in  insolvency,  and 
obtained  an  order  nisi  for  the  sequestration  of  the  mortgagor's  estate,  on  the 
ground  that  the  mortgagor  had  not  pointed  out  sufficient  disposable  property 
to  satisfy  the  said  judgment  debt.  The  mortgagor  then  commenced  a  suit  in 
equity  to  restrain  the  mortgagee  from  further  prosecuting  the  said  petition  in 
insolvency. 

Held,  that  the  mortgagor  had  disclosed  no  equity  to  justify  the  issuing  of  the 
injunction ;  and  that,  as  there  had  been  no  misconduct  or  fraud  on  the  part  of 
the  mortgagee,  the  Court  of  Equity  could  not  interfere  to  restrain  the  exercise 
of  his  legal  remedies. 

Held,  also,  that,  under  5  Vic.  No.  17,  s.  39,  a  mortgagee,  as  a  secured  creditor, 
can  prove  in  insolvency  f oi'  the  whole  amount  of  his  debt  and  interest,  and  is 
not  limited  to  proving  for  the  unsecured  balance. 

This  was  an  appeal  from  an  order  of  Manning,  P. J.,  refusing 
to  dissolve  an  injunction  granted  ex  parte,  restraining  the 
defendant  from  further  proceeding  with  a  petition  in  insolvency, 


Darley  C.J. 
Faucett  J. 

and 
Innes  J. 
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1887.  which  he  had  filed  against  the  plaintiff,  under  circumstances 
Sachs  which  sufficiently  appear  from  their  Honours'  judgments. 
Bbaumont.  The  grounds  of  appeal  were:  1.  That  the  plaintiff,  on  his 
application  for  the  injunction,  suppressed  the  material  facts — fa) 
That  the  agent  referred  to  in  the  plaintiff's  affidavit,  as  employed 
by  him  to  protect  his  interest  to  the  extent  of  17,0O0Z.,  on  the 
attempted  sale  of  the  mortgaged  premises  by  the  defendant,  was 
only  a  clerk  of  the  plaintiff,  and  wholly  without  means ;  and  fhj 
that  the  plaintiff,  when  he  authorised  the  said  agent  to  bid,  knew 
that  the  money  bid  could  not  be  paid,  and  that  even  the  cheque 
for  the  deposit  would  be  dishonoured ;  and  (cj  that  the  equity 
of  redemption  of  the  said  mortgaged  premises  had,  since  the 
attempted  sale  and  prior  to  the  said  injunction  motion,  been 
offered  for  sale  by  the  sheriff  and  no  bid  made  therefor. 

2.  That  the  object  of  the  plaintiff  in  deputing  the  said  agent 
to  bid  was  simply  to  render  nugatory  the  mortgagee's  power  of 
sale,  and  that  a  Court  of  Equity  will  not  allow  a  mortgagor  by 
such  a  course  of  action  to  interfere  with  the  clear  right  of  a 
mortgagee  acting  bond  fide,  or  allow  the  mortgagor  to  dictate 
when  or  how  the  mortgagee  shall  sell  under  his  power. 

3.  That  the  defendant  mortgagee  having  been,  by  the  said 
action  of  the  mortgagor,  deprived  of  the  proper  exercise  of  his 
power  of  sale,  was  strictly  within  his  legal  and  equitable  rights 
in  attempting  to  enforce  his  rights  through  the  Insolvent  Court, 
and  that  such  Court  was  and  is  the  proper  forum  to  decide  the 
question  of  fact  as  to  whether  the  plaintiff  had  pointed  out 
sufficient  available  assets  to  the  proper  officer,  making  the  demand 
within  the  17th  section  of  the  Insolvency  Act,  5  Vic.  No,  17. 

4.  That  the  plaintiff,  while  insisting  that  the  mortgaged  pre- 
mises exceed  the  mortgage  debt  in  value,  does  not  by  the  state- 
ment of  claim  filed  herein,  make  any  offer  to  redeem,  with  the 
alternative  of  foreclosure  without  the  usual  period  elapsing,  if 
such  redemption  were  not  carried  out. 

5.  That  the  effect  of  the  order  of  his  Honour,  refusing  to 
dissolve  the  injunction  granted  herein  and  now  being  appealed 
from,  is  practically  to  deprive  the  defendant  mortgagee  of  his 
power  of  sale  under  the  mortgage  deed,  and  of  proceeding  to 
enforce  the  judgment  obtained  for  the  mortgage  debt,  and  to 
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drive  him,  as  a  last  resource,  to  file  a  foreclosure  suit  against  a        1887. 
possibly  insolvent  mortgagor  to  obtain  bis  rights.  Sachs 

The  statement  of  claim  set  out  the  facts  of  the  mortgage  for  bb^Jmont 
12,500Z.,  with  interest  at  9  per  cent. ;  the  default  by  the  plaintiff ; 
that,  after  advertisement  by  the  defendant,  the  said  lands  were 
put  up  for  sale  by  auction  on  the  27  th  of  August,  and  were 
bought  for  the  sum  of  17,000/.,  or  thereabouts,  but  the  sale  was 
not  completed.  It  was  also  admitted  that  defendant  recovered 
judgment  for  13,774Z.  2^.  5d.  for  breach  of  covenant,  in  non-pay- 
ment of  principal  and  interest,  and  that  he  had  filed  his  petition 
and  obtained  an  order  nisi  for  the  sequestration  of  plaintiff's 
estate,  and  the  8th  paragraph  charged  ''  that  defendant  holds 
sufficient  disposable  property  of  plaintiff  to  satisfy  the  said 
judgment  debt,  and  that  he  ought  to  be  restrained  from  taking 
any  steps  for  the  sequestration  of  the  estate  of  the  plaintiff.^' 

Prayer  :  That  the  defendant  may  be  restrained  from  further 
prosecuting  the  said  petition  in  insolvency. 

From  an  affidavit  by  plaintiff,  it  appeared  that  he  had  obtained 
a  further  advance  of  1900Z.  on  the  said  land  by  way  of  second 
mortgage  from  Messrs.  Batt,  Rodd  and  Purves,  and  that  that 
firm  had  received  an  offer  of  19,000Z.  for  the  land  in  August,  1886. 

As  to  the  value  of  the  land,  it  appeared  from  affidavits  filed 
by  the  plaintiff  that  Mr.  Mills,  of  Messrs.  Mills  and  Pile, 
had  valued  it  at  15,500/. ;  and  that  Mr.  H.  Gorman,  of  Messrs. 
Hardie  and  Gorman,  valued  it  at  15,000/. ;  while,  from  an  affidavit 
filed  by  defendant,  it  appeared  that  Mr.  Gregg,  of  Messrs. 
Richardson  and  Wrench,  valued  it  at  12,825/. 

6r.  Knox  took  the  preliminary  objection  that  in  the  notice  of 
appeal  grounds  were  taken  which  were  not  raised  in  the  Court 
below. 

Walker.  An  appellant  in  equity  is  not  confined  like  an 
applicant  for  a  prohibition  to  the  points  raised  in  the  Court 
below.  An  equity  appeal  is  in  the  nature  of  a  re-hearing. 
Besides,  all  the  points  were  substantially,  if  not  expressly  raised, 
as  they  all  appear  on  the  affidavits  which  were  read  below.  Even 
it  it  were  not  so,  the  case,  on  appeal,  so  long  as  it  is  not  incon- 

j  sistent  with  the  case  below,  may  always  be  strengthened  by  fresh 

I  arguments  and  new  points. 
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^^^*  G,  Knox.     The  fourth  ground  goes  into  entirely  new  matter. 

Sachs 
Bbatoont        Dabley,  C.J.     Suppose  we  saw  reason  for  revising  a  decree 
on  some  ground  that  was  not  raised  below,  should  we  be  bound  to 
uphold  the  decree  ?    We  think  there  is  nothing  in  the  objection. 

Walker  f Browning  with  him),  in  support  of  the  appeal.  There 
is  no  equity  disclosed  in  the  statement  of  claim,  to  give 
the  Court  jurisdiction  to  grant  an  injunction  to  restrain  these 
insolvency  proceedings.  It  is  suggested  that  the  property  is 
worth  17,000i. ;  if  so,  why  does  not  the  plaintiff  raise  the  money 
to  pay  off  the  debt  ? 

[Knox  admits  there  has  been  an  act  of  insolvency.] 

Even  supposing  there  is  any  equity,  the  Court  of  Insolvency 
is  a  Court  of  Equity,  and  cannot  be  restrained  by  the  injunction 
of  another  Court  of  Equity. 

By  25  Vic.  No.  8,  s.  4,  ''  The  Chief  Commissioner  of  Insolvent 
Estates,  sitting  in  insolvency,  shall  have  all  the  authority  and 
powers  of  a  Judge  of  a  Court  of  Record,  and  the  powers  and 
jurisdiction  now  vested  in  and  exercised  by  the  Supreme  Court 
or  any  Judge  thereof,  in  or  in  respect  of  certain  matters  of 
insovency,  that  is   to  say :    The  sequestration   of  estates,  the 

release  of  estates  from  sequestration shall  be  and 

the  same  are  hereby  transferred  to  and  vested  in  the  Chief  Com- 
missioner of  Insolvent  Estates." 

By  38  Vic.  No.  1,  s.  1,  "  The  insolvency  jurisdiction  of  the 
Supreme  Court,  or  of  a  Judge  thereof,  shall  continue  to  be 
exercised  as  a  superior  Court  of  Record  of  Law  and  Equity,  and 
the  orders  in  such  jurisdiction  shall  have  the  same  force  as  if 
they  were  judgments  at  law  or  decrees  in  equity  of  the  said 
Supreme  Court,  and  such,  &c.,  &c" 

[Dabley,  C.J.  We  are  quite  agreed  that  a  mortgagee  can 
sue  on  the  covenant  and  issue  execution.  Is  there  any  case  in 
which  a  Court  of  Equity  has  interfered  f ] 

No.  It  is  elementary  law  that  a  mortgagee  can  exercise  his 
legal  right  if  the  mortgagor  does  not  offer  to  pay  the  debt.    In 
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Everett  v.  BayKsa  (1),  it  is  laid  down  by  Martin,  C.J.,  at  p.  70,        ^^87. 
"that  a  mortgagee  may  employ  every  possible  remedy  given  him       Saokb 
by  his  contract,  and  put  them  all  in  motion  at  the  same  time,  and   biaumont. 
that  there  is  no  discretion,  in  the  absence  of  fraud  or  some  such 
special  circumstance,  that  enables  the  Court  to  restrain  a  mort- 
gagee from  using  his  power  of  sale,  or  right  to  foreclose,  or  from 
suing  on  the  covenant  to  pay,  or  from  bringing  ejectment/'   The 
general  rule,  as  laid  down  in  Hickson  v.  Darlow  (2),  is  that  a 
sale  by  the  mortgagee  will  be  restrained  only  on  payment  into 
Court  by  the  mortgagor  of  the  amount  which  the  mortgagee 
swears  to  be  due  to  him ;  and  the  same  rule  is  recognised  in 
McLeod  V.  Jones  (3) .  The  mortgagee  cannot  sell  if  the  mortgagor 
obstructs  the  sale. 

As  to  the  value  of  the  land,  the  plaintiff  contracted  to  sell  the 
fee  for  14,5002. ;  and  there  was  no  bid  for  the  equity  of  redemption. 

As  to  the  first  ground  of  appeal,  it  is  for  the  Court  to  say 
whether  the  defendant  has  established  his  position,  namely :  That 
the  plaintiff  suppressed  a  material  fact  when  he  represented  M. 
as  his  agent,  when  in  truth  he  was  his  clerk.  In  Kerr  on  Injunc- 
tions, 2nd  Ed.,  at  p.  562,  it  is  laid  down  that  where  an  injunction 
has  been  obtained  on  a  suggestio  falsi  or  a  sv^pressio  veri,  the 
Court  will  set  it  aside  without  going  into  the  merits. 

G.  Knox  for  the  respondent  (mortgagor) .  The  defendant,  being 
mortgagee,  has  full  control  over  the  property  mortgaged,  and 
can  protect  himself  without  proceeding  in  insolvency. 

[Dablby,  C.J.  Must  not  the  petitioning  creditor,  who  holds 
security,  show  that  there  is  a  balance  due  to  him  over  and  above 
the  secured  debt  ?] 

[Faucett,  J.  How  can  the  mortgagor  say  that  he  has  no 
disposable  property  ?] 

Because  he  has  nothing  disposable  except  the  equity  of 
redemption. 

If  some  other  creditor  had  sought  to  make  the  plaintiff 
insolvent,  and  his  debt  could  not  be  satisfied  by  the  equity  of 

(1)  2  N.8.W.  L.B.  Eq.  66.  (2)  28  Ch.  DIt.  690. 

(3)  24  Ch.  DiT.  289. 
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^S87.       redemption,  clearly  the  rale  would  have  to  be  made  absolute. 

Sachs       But  it  is  different  where  a  mortgagee  is  the  petitioning  creditor. 

Bkaumoht.   ^^  ^*  ^^*  grossly  unfair  for  a  mortgagee  to  say,  I  will  not  realise 

my  security  (which  is  amply  sufficient  to  pay  the  mortgage  debt), 

but  I  will  make  you  insolvent  ? 

[Dablbt,  C.J.     Is  not  that  begging  the  question  7] 

It  is  absurd  that  a  creditor  should  make  his  debtor  insolvent 
for  14,000Z.  on  proof  of  a  debt  of  300Z.  Section  16  of  the  English 
Bankruptcy  Act  of  1869  was  passed  to  prevent  this  very  thing. 
Though  our  Insolvency  Act  does  not  provide  for  it,  the  Court  of 
Equity  can  interfere. 

[DarleY,  C.J.  Unless  the  mortgagee  can  pursue  his  judg- 
ment, the  remedy  on  the  covenant  is  useless.] 

The  intention  of  the  Insolvency  Act  is  that  a  man  cannot  be  made 
insolveiit  unless  his  debts  cannot  be  satisfied  out  of  his  property. 
The  question  here,  therefore,  is,  had  not  the  debtor  sufficient 
disposable  property  ?  If  the  creditor  can,  of  his  own  act,  make 
property  of  his  debtor  disposable,  he  cannot  make  him  insolvent. 

[Walker  refers  to  s.  39  of  5  Vic.  No.  17.] 

As  to  the  value  of  the  property,  our  evidence  shows  that  the 
property  is  worth  more  than  the  whole  amount  of  the  debt  and 
interest. 

[Dablby,  C.J.  Would  not  that  objection  be  properly  taken 
in  the  Insolvency  Court  ?] 

No.  The  Insolvent  Court  could  not  go  behind  the  judgment. 
An  act  of  insolvency  was  undoubtedly  committed,  but  because 
we  could  not  succeed  in  the  Insolvent  Court  we  came  into  equity. 

Walker  was  not  called  upon  to  reply. 
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Dablet^  C.J.  I  am  of  opinion  that  the  injunction  must  1887. 
be  dissolved.  I  am  very  loth  to  interfere  with  the  decision  Sjcchb 
of  80  experienced  a  Judge  as  his  Honour  Sir  William  Manning ;  Biaumont. 
but  in  this  case  I  confess  I  cannot  see  the  equity  on  which  the  Darle^  C.J. 
Primary  Judge  has  grounded  his  decision.  The  facts  of  the  case 
are  very  simple^  and  not  at  all  unusual.  It  appears  that  pre- 
vious to  the  7th  of  August,  1885,  the  plaintiff  had  a  contract 
with  the  defendant  for  the  sale  to  the  defendant  of  certain  land 
at  the  comer  of  Pitt  and  Reiby  streets,  for  the  sum  of  14,500Z. 
This  contract  went  off,  and  thereupon  the  plaintiff,  on  the  7th  of 
August,  1885,  executed  a  mortgage  to  the  defendant  of  the  land 
in  question,  to  secure  the  repayment  of  a  loan  of  12,500Z.,  with 
interest  at  9  per  cent.  The  mortgage  was  for  one  year  certain. 
Some  time  previous  to  August,  1886,  the  defendant  wrote  to  the 
plaintiff  informing  him  that  he  would  require  his  money  to  be 
paid  at  the  due  date  of  the  mortgage,  and  the  plaintiff  wrote  back 
to  say  that  he  would  be  prepared  to  pay  it.  So  matters  went  on 
till  the  money  became  due.  The  money  was  not  paid.  That 
being  so,  on  the  27th  of  August  the  property  was  put  up  for  sale 
by  the  defendant's  instructions.  The  sale  took  place,  but  was 
frustrated  by  the  plaintiff.  It  will  be  observed  that  before  the 
loan  was  effected  the  plaintiff  had  offered  to  sell  the  fee  simple 
to  the  defendant  for  14,500Z.  Then,  a  year  afterwards,  no 
suggestion  being  made  that  the  land  had  increased  in  value  to 
that  extent  in  the  interim,  he  instructs  his  clerk  to  attend  the 
sale — ^unknown  apparently  to  the  auctioneer,  and  unknown  to 
the  defendant — and  to  bid  to  upwards  of  16,000Z.  This  clerk 
accordingly  did  attend,  and  bid  up  to  16,7502.,  and  the  land  was 
knocked  down  to  him.  He  gave  a  cheque  for  4187Z.  10«.,  which 
was  dishonoured,  his  account  having  been  opened  on  that  very 
day  by  the  payment  of  7Z.  It  appears  to  me  that  this  was  a 
deliberate  and  planned  attempt  on  the  part  of  the  plaintiff 
to  frustrate  the  sale.  It  is  said  that  a  bond  fide  bid  of  16,500Z, 
was  made  for  the  land,  and  that  would  have  been  an  advan- 
tageous sale  for  all  parties  ;  nevertheless,  the  price  was  run  up 
by  this  clerk  of  the  mortgagor,  and  by  his  instructions,  far 
beyond  the  utmost  value  of  the  land,  and  thus  the  sale  fell 
through. 
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^^^-  The  mortgagee's  remedy  to  recover  his  advance  by  the  sale  of 

Sachs       the  mortgaged  property  being  frustrated^  the  defendant  exercised 

Beaumont,  ^^lother  power  which  he  had  under  the  mortgage — ^that  of  suing 

Darleif  C.J.  On  the  covenant  contained  in  the  mortgage^  and  he  recovered 

judgment  for  13,774J.  2«.  5d.,  and  issued  a  writ  of  ^. /a.    The 

plaintiff  does  not  appear  to  have  pointed  out  any  disposable 

property  to  the  bailiff,  except  his  equity  of  redemption  in  this 

land.     The  sheriff  then  put  up  the  equity  of  redemption  for  sale, 

and   there   was   no  bid  for  it.     That  being  so,  what  was  the 

defendant  to  do  ?     The  sale  having  been  frustrated,  the  only 

other  remedy  existing  at  the  moment  was  to  obtain  a  judgment 

for  the  amount  of  the  debt.     I  think  he  was  perfectly  entitled  to 

do  what  he  did — i.e.,  to  file  a  petition  in  the  Insolvent  Goori 

S.  39  of  the  Insolvency  Act  (5  Vic.  No.  1 7)  recognises  the  right 

of  a  secured  creditor  to  be  the  petitioning  creditor. 

Now,  let  us  see  what  the  equity  is  which  is  charged  in  the 
statenient  of  claim.  It  is  '^  that  the  defendant  holds  sufficient 
disposable  property  to  satisfy  the  said  judgment,  and  ought  to  be 
restrained  from  taking  steps  for  the  sequestration  of  the  plain- 
tiff's estate.''  It  does  not  appear  to  me  that  there  is  any  equity 
whatever  disclosed.  If  there  is,  then  this  bill,  as  pointed  ont  by 
Mr.  Justice  Innesy  stands  on  far  higher  gpround  than  a  bill  for 
redemption.  Suppose  this  had  been  a  bill  for  redemption, 
asking,  at  the  same  time,  for  the  injunction  asked  for  here,  to 
restrain  a  proceeding  in  the  Insolvency  Court,  what  would  a 
Court  of  Equity  require  ?  It  would  require  the  plaintiff  to  bring 
into  Court,  to  the  credit  of  the  cause,  the  amount  due  on  the 
mortgage.  Of  course,  if  that  hsul  been  brought  in^  there  wonld 
have  been  an  end  of  the  whole  matter — of  the  insolvency,  and, 
probably,  of  the  suit.  But  no  such  step  being  taken — ^without 
any  prayer  for  redemption — without  any  offer  or  wish  to  redeem 
— the  same  object  is  to  be  gained,  and  the  defendant  is  to  be 
deprived  of  all  legal  remedy  for  the  recovery  of  the  money 
admittedly  due  to  him,  being  left  to  the  tedious  and  expensive 
process  of  filing  a  bill  for  the  foreclosure  of  the  mortgage,  the 
probability  being  that,  by  the  time  a  decree  is  made  in  such  a 
suit,  the  land  mortgaged  will  not  be  nearly  worth  the  amonnt 
which  will  then  be  due  for  principal  and  interest.     In  Lloyd  v. 
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'Viekery  (1)  Sir  James  Martin,  C.J.,  says: — "A  mortgagee  is        1887. 
entitled  to  exercise  all  his  rights  to  reimburse  himself  under  the       Sachs 
mortgage^  and  there  is  no  equity  that  can  prevent  him,  until  he   bkaumont. 
is  paid  or  a  tender  of  payment  is  made  to  him.     Lloyd  admits   Darlty  O.J. 
the  existence  of  a  mortgage^  and  that  about  lOO^OOOZ.  are  due 
npon  it.     Such  admission  necessarily  includes  the  admission  of  a 
right  in  Viekery  to  sell,  whenerer  he  thinks  fit,  and  yet  this 
admitted  and  undoubted  right  is  interfered  with  by  this  injunc- 
tion, and  the  exercise  of  it  postponed  indefinitely,  it  may  be  for 
years,  until  the  question  is  determined  whether  or  not  the  con- 
veyance of  the  equity  of  redemption  is  to  be  set  aside."      Every 
word  of  this  is  applicable  to  the  present  case.     It  might  be 
otherwise  ii  there  were  any  allegation  that  the  defendant  was 
improperly  putting  the  Insolvent  Court  in  motion.     But  it  does 
not  appear  that  the  defendant  is  putting  in  force  remedies  not 
allowed  by  law,  or,  that  being  allowed,  he  is  putting  them  in 
force  in  an  oppressive  or  illegal  manner.     The  appeal  must  be 
allowed,  with  costs,  and  the  injunction  dissolved,  with  costs. 

Paucbtt,  J.  I  concur.  I  have  listened  very  carefully  to  the  Faueetf  j. 
arguments  of  Mr.  Knox,  who  has  undoubtedly  said  everything 
that  could  be  said  on  behalf  of  the  mortgagor.  It  is  quite  clear 
that  a  mortgagee  has  a  perfect  right  to  pursue  his  remedies  at 
]aw  and  in  equity  at  the  same  time.  If  he  sues  for  a  foreclosure, 
or  on  the  covenant  to  pay,  the  Court  of  Equity  cannot  restrain 
him.  If  he  chooses  to  pursue  all  his  remedies  at  once  the  Court 
of  Equity  will  not  say  :  You  must  elect  which  remedy  you  will 
pursue.  We  are  called  upon,  it  seems  to  me,  to  interfere  with 
one  of  the  clear  rights  given  in  the  mortgage  deed  by  the  mort- 
gagor to  the  mortgagee.  The  mortgagee  might  have  sold  under 
the  power  of  sale ;  and  he  attempted  to  do  so,  but  failed,  really 
owing  to  the  misconduct  of  the  plaintiff  himself,  for  it  is 
impossible  to  say  that  the  clerk,  Morrissey,  was  not  sent  by  the 
plaintiff  to  prevent  the  sale.  Having  rendered  that  sale 
nugatory,  the  plaintiff  is  now  trying  to  take  advantage  of  his 
own  misconduct  in  order  to  prevent  the  defendant  from  pursuing 
any  other  remedies  that  the  mortgage  secures   to  him.      The 

(1)  12  S.G.B.  p.  8$. 
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^^1887.        mortgagee  has  a  riglit,  which  is  clearly  acknowledged  in  Equity, 

Sachs       to  sue  at  law  for  the  amount  of  his  debt.     He  gets  his  judgment 

Bbauxont.  ^^^  *^®  debt,  it  being  admitted  that  the  plaintiff  here  submitted 

Fauceti  J.    to  that  judgment  by  not  disputing  it.     It  is  not  contended  that 

the  Court  should  have  only  directed  a  verdict  for  the  difference 

between  the  value  of  the  security  and  the  amount  of  the  debt, 

and  should  have  given  judgment  for   that  balance.     But  Mr. 

Knox  says  that  the  defendant  can  proceed  in  the  Insolvent  Court 

only  as  to  300Z.,  the  amount  of  the  difference  or  balance. 

What  does  the  mortgagee  then  do?  He  files  a  petition  in 
insolvency  for  compulsory  sequestration  of  the  mortgagor's 
estate,  and  in  his  affidavit  states  that  he  holds  security  for 
12,000Z.,  showing  at  the  Insolvent  Court,  as  he  was  bound  to  do, 
that  his  real  debt  was  only  300Z.  We  are  told  that  this  involves 
hardship,  as  the  mortgagor  ought  to  have  been  made  insolvent 
for  300Z.  only.  Is  there  anything  wrong  in  that — in  pursuing  his 
legal  rights  under  the  mortgage  deed  ?  I  cannot  see  anything 
wrong  in  it.  We  are  now  called  upon  to  say  that  this  mortgagee 
shall  be  deprived  of  one  of  his  rights — of  his  right  to  sue  at  law ; 
or,  in  other  words,  to  stop  him  at  a  certain  point,  because  we,  as 
a  Court  of  Equity,  might  think  that  the  mortgagor  has  been  sub- 
jected to  harsh  treatment.  All  I  can  say  is  that  this  Court,  as  a 
Court  of  Equity,  does  not  think  so.  If  this  injunction  were 
allowed  to  stand,  the  defendant  would  be  absolutely  deprived  of 
the  remedy  which  he  has  at  law.  This  is  a  suit,  not  for  redemp- 
tion, but  simply  to  restrain  the  defendant  from  exercising  a 
common  law  right.  Some  cases  have  been  referred  to,  and 
among  others  that  of  Lloyd  v.  Vickery  (1).  No  one  can  question 
the  statement  of  his  Honour  the  late  Chief  Justice,  at  p.  35. 
The  other  Judges  in  that  case  never  disputed  the  law  laid  down 
by  his  Honour,  though  they  dissented  on  the  facts.  Even  if 
there  had  been  any  dispute  as  to  the  law  in  that  case,  it  has  been 
laid  down  by  English  Judges  over  and  over  again  in  the  same 
words  as  those  of  the  late  Chief  Justice. 

Inn€9  J.  Sib  G.  Innes,  J.     I  do  not  wish  to  add  anything  to  what  has 

fallen  from  their  Honours,  in  whose  reasoning  I  entirely  concur, 
(I)  12  S.C.E.  E<^.  p.  6, 
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as  well  as  in  the  conclusion  at  which  they  have  arrived,  beyond        1887. 
stating  that  I  am  sure  his  Honour  the  Priraary  Judge  was  only       Sachs 
actuated  by  that  anxious  desire  which  he  always  most  "properly   bbaumont. 
evinces  to  check  anything  that  appears  to  him  to  be  a  harsh  or      innas  J. 
oppressive  exercise  of  legal  rights.     To  this  Court,  however,  it 
appears  that  the  conduct  of  the  appellant  here  has  not  been  in 
any  way  blameworthy,  and  that  there  are  no  circumstances  of 
misconduct  which  would  justify  a  Court  of  Equity  in  restraining 
the  mortgagee  from  fairly  and  legitimately  pursuing  his  legal 

remedies. 

Appeal  upheld  ;  injunction  dissolved^  vrith  costs. 

Solicitors  for  appellant :  Macnamara  ^  Norton. 
Solicitors  for  respondent :  Stephen,  Laurence  8p  Jaques. 


Be  HOEDBRN'S  WILL. 

Teglamentary  guardian — Marriage  of  female  infant  ward  —  Q^uirdianship  not 

determined. 

By  his  will,  testator  appointed  his  wife  as  ^iraardian  of  his  infant  children 
dnringf  her  widowhood,  and  devised  to  his  daughter  C,  for  her  separate  use, 
certain  lands,  giving  the  trustees  of  his  said  will  discretion  to  apply  the  whole 
or  any  part,  of  the  income  arising  from  the  shares  devised  to  the  chUdren,  to 
their  maintenance  respectively  during  infancy. 

C,  while  still  an  infant,  married,  her  husband  being  also  an  infant. 

Held,  that  C.'s  marriage  did  not  determine  the  guardianship  of  her  mother, 
and  that  her  mother  could  consequently  give  the  trustees  a  good  receipt  for  any 
moneys  paid  by  them  for  the  support  of  C. 

This  was  a  petition  by  the  trustees  of  the  will  under  the 
circumstances  stated  in  the  head-note,  for  the  advice  of  the 
Court  as  to  who  was  the  proper  person  to  give  them  a  receipt 
for  money  paid  by  them  for  the  support  of  C.  There  was  also  a 
question  as  to  what  sum  should  be  allowed  to  C,  her  husband 
being  almost  entirely  without  means. 

G.  Knox,  for  the  trustees  of  the  will.  We  merely  desire  to  be 
reheved  from  having  to  see  to  the  applict^tipn  of  any  money  wq 
may  pay  for  C,'s  n^aintenance, 


P.J. 

1887, 
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^^^'  Street  for  the  cestui  que  trust,  C.   The  mother's  guardianship 

Be        is  not  determined  by  the  marriage  of  the  ward  while  still  an 
IIobdxbn's    .    .      , 
Will.       infant. 

In  Mendes  v.  Mendes  (1)^  it  is  laid  down  that  if  guardianship 

be  created  by  a  devise,  it  lasts  till  the  ward  comes  of  age,  and 

in  Roach  v.    Garvan  (2),  that  the  Court  will  not  determine  a 

guardianship  or  discharge  an  order  made  for  a  guardian  because 

of   marriage.     In   Bacon's  Abridgment — tit.  guardian — E.,  it  is 

laid  down  that,  ^^if  a  female  infant  who  is  in  ward  marries,  at 

common  law  the  guardianship  is  determined,  because  the  husband, 

immediately  on  the  marriage,  becomes  her  guardian."     That 

rule,  however,  cannot  apply  here,  as  the  husband  is  also  an 

infant.     He  also  refers  to  Simpson  on  Infants,  p.  204. 

Manning.V^,  SiR  W.  M.  MANNING,  P.J.  I  am  of  opinion  that  a  guardian 
appointed  by  such  a  clause  as  there  is  in  this  will,  remains  in 
that  position  till  the  ward  attains  the  age  of  21  years,  and  that 
the  guardianship  is  not  determined  by  marriage  during  infancy. 
The  proper  course  for  the  trustees,  therefore,  is  to  pay  the 
(noney,  which  it  is  in  their  discretion  to  apply  for  the  infant's 
maintenance,  to  her  mother,  who,  as  guardian,  is  competent  to 
give  them  a  good  receipt  for  any  money  so  paid. 

To  avoid  any  diflSiculty  in  future,  however,  I  order  that  the 
receipt  of  the  mother  shall  be  a  good  discharge  to  the  trustees. 

Solicitor  for  petitioners  :  Oolyer. 
Solicitor  for  cestui  que  trust :  Bowling. 

Note. — In  Connolly  y.  Farrell  (3),  it  was  held,  that  under  a 
trust  for  the  maintenance  and  support  of  the  daughter  during 
her  minority,  the  widow's  guardianship  did  not  cease  upon  the 
daughter's  marriage  under  age. 

See  also  Oamden  v.  Benson  (4),  cited  in  the  above  case. 

(1)  1  Ves.  91.  (3)  8  Beav.  347. 

(2)  1  Ves.  160.  (4)  Oor.  Pepys.  M.B.  13  Aug.  1835. 
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MTJNEO  &  Others  v.  COOK.  p.  j. 

WiU — Estate  of  executors — Implied  power  of  sale — Direction  to  invest. 


Testator  by  his  will  gave  his  estate,  including^  freehuld,  conditionally  par- 
chased,  and  leasehold  lands,  sheep,  farm  implements,  and  money  to  his  widow 
and  children  in  thirteen  aliquot  shares,  and  directed  some  of  such  shares  to  be 
invested  in  Government  debentures  or  bank  securities^  for  his  daughters'  sole 
UM  on  their  attaining  the  age  of  twenty-five  years. 

Held,  that,  notwithstanding  a  direction  in  the  will  that  two  specific  pro- 
perties were  not  to  be  sold,  the  executor  had  an  implied  power  to'  sell  the  said 
properties  when  the  period  of  distribution  arrived,  and  that  the  direction 
applied  only  to  an  immediate  sale. 

Special  case.  1.  Donald  Munro^  by  liis  will^  dated  the  6th 
day  of  October,  1886,  after  directing  the  payment  of  all 
his  jnst  debts,  funeral  and  testamentary  expenses,  bequeathed 
certain  pecuniary  legacies  and  an  annuity  not  material  to  be 
herein  set  forth,  and  gave,  devised  and  bequeathed  the  remainder 
and  residue  of  all  his  real  and  personal  estate  to  his  wife  and 
&mily,  in  manner  thereinafter  stated,  that  is  to  say:  That  the 
property  should  be  divided  into  thirteen  equal  shares,  two  shares 
of  which  he  bequeathed  to  his  widow,  the  plaintiff,  Margaret 
Munro,  two  shares  to  his  son,  the  plaintiff,  Alexander  George 
Forbes  Munro,  and  the  other  shares  one  to  each  other  member 
of  his  family,  and  the  said  testator  directed  that  each  of  his 
sons  should  receive  his  share  on  attaining  the  age  of  twenty- 
five  years,  and  should  be  allowed  interest  on  his  share  on 
attaining  the  age  of  twenty- one  years,  providing  that  they 
should  start  in  business  before  the  age  of  twenty-five  years,  and 
that  none  of  his  sons'  shares  should  bear  interest  until  they 
should  attain  the  age  of  twenty-one  years,  and  then  only  as 
provided  for;  and  the  said  testator  directed  that  his  daughters 
should  have  their  shares  invested  in  Government  debentures  or 
bank  securities  for  their  own  sole  and  special  use  and  benefit  on 
tittaining  the  age  of  twenty-five  years,  and  that  they  should  then 
only  receive  the  interest  thereof,  and  that  should  they  many, 
their  respective  husbands  should  not  have  any  power  or  control 
over  the  legacy  then  bequeathed  to  his  daughters.  And  the  said 
testator  further  declared  that  his  daughters  should  only  receive 
N.S.W  Jfc.,  Vol.  Vni.,  Eq.  B 
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^^^*  the  interest  of  the  legacy  during  their  lifetime,  and  that  on  their 
MuNBo  death  the  legacy  should  be  equally  divided  among  their  children 
Cook.  ^n  their  attaining  the  age  of  twenty-one  years,  or  at  a  younger 
age  if  it  should  be  necessary  for  their  education,  and  that  the 
legacy  bequeathed  to  each  daughter  was  only  to  be  divided 
amongst  her  own  children ;  and  that  if  any  of  his  daughters 
should  die  without  issue,  should  she  have  been  married,  she 
should  be  at  liberty  to  bequeath  the  legacy  to  whom  she  should 
please^  provided  it  did  not  interfere  with  any  former  provision  of 
his  said  will ;  and  the  said  testator  further  directed  that  if  any 
female  member  of  his  family  should  die  before  attaining  the  age 
of  twenty-one  or  unmarried,  her  portion  or  share  should  be 
equally  divided  between  -the  male  and  female  members  of  his 
family,  and  that  if  any  male  member  of  his  family  should  die 
before  attaining  the  age  of  twenty-one,  or  unmarried  before 
attaining  the  age  of  twenty-five  years,  his  portion  or  share  should  be 
equally  divided  amongst  the  surviving  male  and  female  members 
of  his  family,  and  the  said  will  also  contained  this  clause: — 
"All  my  property,  except  the  Tamworth  Flour  Mills  and 
the  Keera  Station  to  be  sold.  Should  the  Tamworth  Flour 
Mill  be  not  rented,  it  can  also  be  sold,  together  with 
the  other  property,  and  the  money  realised  thereby  to  be 
invested  in  the  purchase  of  a  fattening  station,  or  be  in- 
vested as  the  executors  in  their  wisdom  may  see  fit;"  and 
the  said  testator  appointed  the  plaintiffs,  executrix  and 
executors  of  his  said  will.  The  said  will  is  to  be  considered  as 
set  forth  at  full  length  in  this  case,  and  to  be  incorporated 
therewith,  and  either  party  shall  be  at  liberty  to  refer  to  any  of 
its  provisions. 

2.  The  testator  died  on  the  6th  day  of  October,  1886, 
leaving  him  surviving  his  widow,  the  plaintiff,  Margaret  Munro, 
and  ten  children,  and  the  said  will  was  duly  proved  by  the 
plaintiffs. 

3.  Donald  Munro,  the  youngest  son,  died  at  the  age  of  fifteen 
years,  unmarried. 

4.  All  the  living  children  of  the  said  testator  have  attained 
the  age  of  25  years,  and  two  of  his  daughters  are  married  and 
have  children  who  are  infants  under  the  age  of  twenty-one  years. 
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5.  Some  years  ago,  a  valuation  was  made  of  the  Keera  Station,        1887. 
property  of  the  said  testator,  and  the  estimated  shares  of  the      Mukbo 
daughters  of  the  said  testator  were  paid  out  of  moneys  in  the       qook, 
hands  of  the  plaintiffs,  belonging  to  the  said  estate,  and  were 
invested  in  a  manner  directed  by  the  said  will. 

6.  The  plaintiffs  have  recently  sold  the  said  Keera  Station, 
consisting  of  nine  hundred  and  twenty  acres,  more  or  less,  of 
freehold  land,  one  hundred  and  sixty  acres,  more  or  less,  of 
conditionally  purchased  lands,  and  one  hundred  and  fifty-two 
thousand  acres,  more  or  less,  held  under  lease  or  promise  of 
lease  from  the  Crown,  with  the  sheep,  cattle  and  horses 
depasturing  thereon  to  the  defendant.  The  contract  for  sale  of 
the  said  station  is  to  be  considered  as  set  forth  at  length  in  this 
special  case,  and  as  incorporated  therewith. 

7.  Certain  portions  of  the  freehold  lands,  forming  part  of 
the  said  station,  are  under  the  provisions  of  the  Beat  Property 
Act. 

8.  The  defendant  has  taken  certain  objections  to  the  title  of 
the  plaintiffs  to  the  said  lands,  on  the  grounds  that  the  plaintiffs 
are,  by  the  said  will,  prohibited  from  selling  the  said  station,  and 
that  the  legal  estate  in  the  said  lands  is  not  vested  in  the 
plaintiffs,  and  that  the  plaintiffs  cannot,  under  the  provisions  of 
the  Real  Property  Act,  become  registered  as  proprietors  of  the 
lands  subject  to  the  provisions  of  such  Act,  so  as  to  be  entitled 
to  transfer  the  said  lands,  and  that  the  plaintiffs  are  not  entitled 
to  a  certificate  from  the  Crown  Solicitor  that  they  have  power  to 
transfer  the  said  leasehold  lands. 

9.  The  widow  and  all  the  children  of  the  said  testator  are 
willing  to  join  in  a  conveyance  and  transfer  of  the  said  station 
to  the  defendant. 

The  questions  for  the  opinion  of  this  honourable  Court  are 
as  follows:-—!.  Whether  the  plaintiffs,  as  such  executors  as 
aforesaid,  have  power  to  sell  and  convey  the  said  Keera  Station 
and  the  freehold  lands  forming  part  thereof,  without  the 
concurrence  of  any  other  person. 

2.  Whether  the  plaintiffs  are  entitled  to  be  registered  under 
the  provisions  of    the  Beal  Property  Act  as  proprietors,  by 

B  2 
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1887.       transmission  of  tlie  lands  subject  to  the  provisions  of  each  Act, 
MxTNso      and  to  transfer  the  said  lands  to  the  defendant. 
Cook.  ^'  Whether  the  plaintiffs  are  entitled  to  a  certificate  from  the 

Crown  Solicitor  that  they  are  the  proper  persons  to  transfer 
the  said  leasehold  lands  to  the  defendant. 

4.  Whether  (if  the  above  questions  are  answered  in  the 
negative)  the  plaintiffs  and  all  the  surviving  children  of  the 
said  testator  can  convey  and  transfer  to  the  defendant^  or  procure 
a  valid  conveyance  and  transfer  to  be  made  to  the  defendant  of 
the  said  freehold  and  leasehold  lands. 

5.  Whether,  in  any  event,  the  defendant  will  be  bound  to  see 
to  the  application  of  the  purchase  money. 

O,  Knox  for  the  plaintiffs.  As  regards  the  daughters'  shares, 
at  any  rate,  they  are  converted  into  personalty  by  the  direction 
in  the  will  to  invest  those  shares  ;  and  as  the  executors  are 
pointed  out  by  the  will  as  the  proper  persons  to  invest  the  money, 
they  have  an  implied  power  of  sale  over  the  daughters'  shares. 
Further,  there  is  an  implied  trust  for  sale  of  the  whole  property 
when  the  period  of  distribution  arrives,  the  prohibition  as  to  the 
sale  of  the  mill  and  station  Qnly  applying  to  an  immediate  sale ; 
and,  as  the  proceeds  of  the  sale  are  to  be  applied  by  the 
executors,  there  is  an  implied  trust  for  sale  in  them  which 
overrules  the  earlier  provision  in  the  will  prohibiting  the  sale. 
All  the  directions  to  sell  apply  to  an  immediate  sale,  so  the  pro- 
hibition should  also  apply  only  to  an  immediate  sale.  Mower  v. 
Orr  (1)  is  a  case  of  exactly  the  same  nature,  and  if  we  follow 
that  case  there  is  a  power  to  sell  the  whole  estate  when  the 
period  of  distribution  arrives,  which  is  uncontrolled  by  the  pro- 
hibitory clause  in  the  will.  If  we  follow  the  decision  in  Comich 
V.  Pearce  (2),  which  does  not  go  so  far  as  the  last  case,  there  is 
still  a  conversion  of  the  daughters'  shares.  By  limiting  the 
prohibition  to  an  immediate  sale,  the  whole  will  is  rendered 
consistent  and  intelligibly. 

[Manning,  P.J.  The  will  places  realty  and  personalty  in  the 
same  co.tegory,  and  that  seems  to  indicate  that  the  testator  meant 
the  executors  to  have  power  to  sell.] 

(1)  7  Hare  475.  '   (2)  7  Hare  477 
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The  following  cases   were   also   cited  in  the  course   of  the        188^« 
arguments  : — Tylden  v.  Hyde  (l),and  Wamfordv.  Thompson  (2).      Munbo 

V. 

Gordon,  for  the  defendant,  submits  to  any  opinion  the  Court       C<><>^- 
may  express. 

SiE  W.  M.  Manning,  P.J.  I  think  in  this  case  the  executors  Manning,VJ 
may  sell  without  the  concurrence  of  the  testator's  sons  and 
daughters.  It  would  be  practically  impossible  to  give  effect  to 
the  provision  in  the  will  that  the  mill  and  station  should  not  be 
sold,  as  the  whole  property,  personal  as  well  as  real,  has  to  be 
divided  into  a  number  of  shares  and  distributed,  and  no  division 
could  take  place  unless  the  whole  property  were  realised.  As  in 
Gamick  v.  Pearce  (3),  there  is  a  direction  to  invest  certain  shares, 
and  so  far  as  those  shares  are  concerned,  there  is  an  implied 
conversion  of  the  real  estate.  I  have  no  doubt  that  the  testator, 
in  appointing  the  plaintiffs  executors  of  his  will,  meant  that  they 
should  act  as  trustees  under  the  will,  and  that  he  intended  them 
to  have  power  to  do  everything  necessary  to  carry  into  effect  the 
disposition  of  his  property  which  he  made  by  the  will.  There 
would  have  been  no  doubt  or  difficulty  in  this  case  but  for  the 
clause  of  the  will  prohibiting  the  sale  of  the  flour-mill  and  the 
Keera  Station,  and  as  the  prohibition  is  not  expressed  to  last  for 
any  definite  term  this  clause  must  be  explained  reasonably,  so 
as  to  conform  with  the  general  meaning  of  the  will.  It  seems 
to  me  reasonable  to  suppose  that  the  testator  meant  that  these 
properties  were  not  to  be  sold  immediately,  but  were  to  be  kept 
till  the  youngest  child  should  attain  the  age  of  25  years.  I 
therefore  think  that  the  prohibitory  clause  must  give  way,  and 
that  the  plaintiffs,  as  executors,  have  power  to  sell,  and  pass  the 
legal  estate  in,  the  freeholds ;  in  fact,  that  they  have  power  to 
dispose  of  the  whole  estate,  as  there  can  be  no  division  into 
shares,  and  distribution  of  those  shares,  until  the  whole  estate 
is  realised.  I  accordingly  answer  the  first  three  questions  in  the 
affirmative,  and  the  fifth  in  the  negative.  The  fourth  requires 
no  answer. 

Solicitors  for  the  plaintiffs :  John  Dawson  8f  Son. 
Solicitor  for  defendant :   W.  H.  Pigott. 
(1)  2  Sim.  &  St.  238.  (2)  8  Ves.  513.  (3)  7  Hare.  477. 
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P.  J.  rb  the  commissioner  fob  railways 

AND 

1887.  Tjjg  TEU8TEES  O'P  ST.  BABNABAS'  CHUBCH,  BATHUEST. 


i{e<i«nij)Hon — Pay't)iient  of  compenAaiion  money  into  Court — Particular  of^j^d  of 
tnut  fttlfilled— Payment  out — Cy.  pr4s. 

A  conveyance  of  certain  land  having  been  made  for  the  purpose  of  building  a 
church  thereon,  the  church  was  built  on  part  of  the  land.  Another  part  of  the  land 
which  would  have  been  suitable  for  a  parsonage  was  resumed  by  the 
Commissioner  for  Bailways,  who  paid  the  compensation  money  into  Court.  The 
trustees  applied  for  the  money  to  be  paid  out,  to  enable  them  to  pay  for  certain 
land  which  they  had  agreed  to  purchase  as  a  site  for  a  parsonage  in  connection 
with  the  church,  and  to  erect  a  parsonage  thereon.  The  church  at  the  time  of 
the  application  was  complete  and  in  good  repair. 

Held,  that  as  it  was  impossible  to  apply  the  money  in  strict  conformity  with 
the  terms  of  the  trust,  the  Court  had  power  to  order  the  money  to  be  expended 
on  an  object  connected  with  the  object  of  the  trust. 

This  was  a  petition  by  the  trustees  of  St.  Barnabas'  Churcli^ 
Batbarst,  for  the  payment  out  of  Court  of  money  paid  in  by  the 
Commissioner  for  Railways  as  compensation  for  land  resumed  by 
him.  The  facts  sufficiently  appear  from  the  petition^  of  which 
the  material  clauses  were  : — 

3.  By  an  indenture^  bearing  date  the  sixteenth  day  of  Novem- 
ber, 1878,  and  made  between  Francis  Lord,  of  the  one  part,  the 
Reverend  Thomas  Smith,  Thomas  Martin  Sloman,  John  Find- 
later  Clements,  Benjamin  Richard  Cutler,  and  Greorge  Pinnock, 
trustees  for  the  purposes  thereinafter  mentioned,  of  the  other 
part,  the  lands  and  hereditaments  therein  described^  being 
portions  of  the  lands  comprised  in  the  said  grants,  were 
granted  and  released  unto  the  said  trustees,  their  heirs 
and  assigns,  for  over,  as  joint  tenants,  upon  trust,  for  the 
church  erected  thereon,  known  as  St.  Barnabas'  Church,  in  con- 
nection with  the  Church  of  England,  and  according  to  the  pro- 
visions of   the  Act,  8  Will  iv.  No.  5. 

4.  The  said  Thomas  Martin  Sloman,  Benjamin  Richard  Cutler 
and  Geo.  Pinnock  are  the  present  trustees  of  the  said  church, 
known  as  St.  Barnabas'  Church. 

5.  The  Commissioner  for  Railways  being  desirous  of  pur- 
chasing portion  of  the  lands  comprised  in  the  said  indenture. 
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for    the   purpose    of    providing    additional    accommodation    in  ^^^^' 

connection   with   the   Great   Western   Railway  extension  from  Re 

Penrith  to  Bathurst,  gave  notice  in  writing  that  he  had  taken^  qq^^^  ,oa 

as  a  portion  of  the  land  required  for  an  extension  of  the  railway  Railwatb 

from  Penrith  to  Bathurst,  the  lands  and  hereditaments  described  Tbustkkb  op 

St. 
m  the  schedule  of  land  annexed  to  his  petition  herein.  Barnabas' 

8.  Under  and  by  virtue  of  an  order  of  this  honourable  Court,    -q^^^ 
made  herein,  the  Commissioner  for  Railways  aforesaid  caused  to 

be  paid  into  the  hands  of  the  Master  in  Equity  of  this  honour- 
able Court,  the  sum  of  four  hundred^  and  sixty-two  pounds 
to  the  credit  of  this  matter,  as  purchase  money  for  the  said 
land. 

9.  The  lands  so  resumed  by  the  said  Commissioner  for  Rail- 
ways, as  aforesaid,  include  no  part  of  the  site  of  the  said  church 
of  St.  Barnabas. 

10.  In  the  month  of  December,  1884,  the  Rev.  Canon  Dal- 
rymple,  incumbent  of  the  church  of  St.  Barnabas,  for  and  on 
behalf  of  the  above-mentioned  trustees,  agreed  to  pur- 
chase, for  the  sum  of  three  hundred  pounds,  from  Messrs. 
Clements  and  McCarthy,  as  the  agents  for  the  vendors, 
allotments  one  and  two,  and  twenty-two  and  twenty-three,  of 
a  subdivision  of  section  one  hundred  and  sixteen,  in  the  parish 
and  town  of  Bathurst,  and  part  of  the  money  agreed  to  be  paid 
was  then  paid  as  deposit,  the  balance  being  secured  by  a  bill, 
bearing  interest,  signed  by  the  said  Rev.  Canon  Dalrymple  and 
the  said  Benjamin  Richard  Cutler. 

11.  The  said  lands  were  agreed  to  be  purchased,  as  aforesaid, 
by  the  said  Canon  Dalrymple  for  the  express  purpose  of  erecting 
a  parsonage  in  connection  with  St.  Barnabas'  Church  aforesaid, 
and  for  the  dwelling-house  of  the  clergyman  duly  licensed  to 
officiate  in  the  said  church. 

12.  The  trustees  are  desirous  of  proceeding  with  the  erection 
of  the  said  parsonage  as  expeditiou>ly  as  possible^  and  the 
work  is  at  present  stopped  owing  to  want  of  money  for  that 
purpose. 

Prayer  : — ^That  the  sum  of  four  hundred  and  sixty-two  pounds, 
now  in  the  hands  of  the  Master  in  Equity  of  this  honourable 
Court,  to  the  credit  of  this  matter,  be  paid  to  the  above-named 
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1887.       trustees,  to  be  applied  in  the  payment  of  the  balance  due  in 

^         respect  of  the  purchase  of  the  lands  aforesaid,  and  the  erection 

Thb        qp  completion  of  the  said  parsonage  thereon. 

Railways        An  affidavit  in  support  of  the  petition  stated  that  the  church 

Trustkks  or  ^^^  been  completed  and  was  in  good  repair,  and  that  there  was 

^^^^'  ^  f  no  need  to  expend  money  on  it. 

Church, 
Bathubst. 

G.  Knox,  for  the  trustees,  in  support  of  the  petition. 

Simpsmif  for    the   Commissioner  for    Railways,    offered   no 
opposition. 

3faflni»^,P.j.  SiR  W.  M.  Mannino,  P.J.  I  am  of  opinion  that  the  prayer  of 
the  petitioners  should  be  granted,  and  the  money  paid  out  of 
Court  for  the  purpose  of  paying  for  the  land,  and  erecting  a  par- 
sonage, as  prayed.  It  is  not  possible  to  apply  the  money  in 
strict  conformity  with  the  terms  of  the  trust,  as  the  church  has 
been  built  and  is  in  good  repair,  so  the  only  course  appears  to 
be  to  apply  it  in  furthering  the  object  for  which  the  land  was 
conveyed,  and  thus  carrying  out,  as  nearly  as  possible,  the  inten- 
tions of  the  trust.  The  trustees  had  no  option  as  to  disposing  of 
the  laud,  and  as  the  land  has  been  taken  on  which  a  suitable 
parsonage  might  have  been  built,  I  can  see  no  better  way  of 
applying  the  money  than  in  the  purchase  of  land  for  a  parsonage 
and  the  erection  of  the  parsonage.  It  is  impossible  that  the 
money  should  be  allowed  to  lie  idle,  so  I  order  that  it  be* paid 
out  in  accordance  with  the  terms  of  the  prayer. 

Solicitors  for  the  trustees  :  Curtiss  8f  Barry. 
Solicitor  for  the  Commissioner  :   Williams,  C.S. 
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WATSON  V.  KERRIDGE  AND  WIFE.  P.  J. 

Will — Mental  ineapticUy — Undue  influence — Circumstantial  evidence. 
The  Coart  can  infer  nndae  influence  from  the  circumstances  of  the  case,  and 
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need  not  have  direct  proof.     Callaghan  v.  Myers  followed.  March 

7,  8,  9,  12  ^ 
29. 

This   suit,  brought  by   the   executrix   of    the   will   of   John      ^^^  ^ 
McDonald  against  the  defendants,  one  of  whom  was   executor 
and  the  other   beneficiary  under   an    earlier  will,   was   heard 
before  Sir  W.  M.  Manning,  P.J.,  on  March   7,  8,  9,  12,  and 
29,  and  on  the  1st  of  April  his  Honour  delivered  judgment. 

Wise  appeared  for  the  plaintiff. 

Owen,  Q.C.  (with  him  W.  H,  Manning),  for-the  defendants. 

In  the  course  of  the  arguments  the  following  cases  were 
cited: — Vivers  v.  Vivers  (1),  Wingrove  v.  Wingrove  (2),  Handley 
V.  Stacey  (3),  Airey  v.  Hill  (4),  Kelly  v.  Thewles  (5),  Constable 
V.  Tufnell  (6),  Greenwood  v.  Greenwood  (7),  Banks  v.  Good- 
fellow  (8),  Montefiore  v.  Montefiore  (9),  Harwood  v.  Baker  (10), 
Oallaghan  v.  Myers  (11),  Boyse  v.  Rossborough  (12). 

The  facts  of  the  case  sufficiently  appear  from  his  Honour's 
judgment. 

Sib  W.  M.  Manning,  P.J.  In  this  case  the  plaintiff  set  up  a  Manning,VJ. 
will  in  her  favour,  made  by  John  McDonald,  late  of  Greek-street, 
Glebe,  on  September  4,  1885;  and  it  was  disputed  by  the 
defendants,  in  virtue  of  an  earlier  will  made  by  the  same  per- 
son, principally  in  favour  of  Mrs.  Kerridge,  in  April,  1879.  The 
plaintiff  is  a  widow,  rather  advanced  in  years,  and  the  defendant, 
Wm.  Kerridge,  a  coachbuilder  in  Sydney.  The  cause  was  heard 
before  me  on  oral  evidence,  on  the  7th,  8th,  9th,  and  21st  days  of 

(1)  S.M.H.,  Dec.  9, 1885.  (7)  3  Curt.  Appendix. 

(2)  L.E.  11  P.D.  81.  (8)  L.R.  6  Q.B.  549. 

(3)  1  F.  &  F.  574.  (9)  2  Add.  354. 

(4)  2  Add.  206.  (10)  3  Moo.  P.O.  282. 

(5)  Ir.  R.  2  Ch.  510.  (11)  1  N.S.W.  L.E.  351. 

(6)  4  Hogg.  465.  (12)  6  H.L.C.  48. 
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^^^-  last  month,  and  also  on  the  29th,  for  further  evidence  on  a  feature 
Watson  in  the  case  on  which  I  desired  information  before  I  decided; 
KsBKiDOB.  ^^'  Wise  being  the  counsel  for  the  plaintifE,  and  Mr.  Owen,  Q.C., 
Mann%f^,VJ,  and  Mr.  W.  H.  Manning,  for  the  defendants.  I  reserved  my 
judgment.  Since  then  I  have  perused  my  notes  out  of  Court, 
and  have  analysed  and  weighed  the  evidence,  and  have  arrived 
at  a  conclusion  adverse  to  the  will  of  September,  1885,  and  prac- 
tically in  favour  of  that  of  1879,  although  the  latter  has  not  yet 
been  brought  forward  for  adjudication,  and  has  only  been 
material  in  the  present  inquiry  as  being  the  ground  of  the 
defendants'  status  and  opposition,  and  for  its  bearing,  by  con- 
trast and  otherwise,  upon  the  question  whether  McDonald  was 
of  sufficiently  sound  mind  when  he  reversed  it  by  the  will  of 
1885.  In  disposing  of  the  case,  I  must  begin  with  the  recogni- 
tion of  the  prima  facie  validity  of  the  later  will,  not  only  in 
respect  of  the  formalities  observed,  but  the  apparent  capacity  of 
the  maker,  so  that  were  it  not  for  evidence  unknown  to  the  con- 
veyancer who  drew,  and  to  the  witnesses  who  attested  the  will, 
there  could  have  been  no  question  of  its  being  a  good  will  in  all 
respects ;  but  upon  that  evidence  I  am  of  opinion  that  it  was  not 
so.  To  say  that  I  am  quite  satisfied  would,  perhaps,  be  going 
too  far ;  for  although  I  should  not  hesitate,  if  left  to  my  own 
independent  judgment  as  to  the  principles  by  which  the  Court 
ought  to  be  guided,  and  on  which,  as  I  have  gathered,  oar 
brethren  in  the  United  States  are  accustomed  to  act,  yet  the  dis- 
position of  the  English  Courts  is  so  intensely  in  favour  of  sup- 
porting freedom  of  testamentary  power  and  action,  even  in 
extremis,  and  under  unreasonable  caprice — in  other  words,  so 
conservative  of  the  rights  of  property  to  the  last  and  to  the  full 
bent  of  a  testator's  inclination  at  the  moment  of  making  his 
will — that  I  cannot  escape  some  degree  of  doubt  whether  I  may 
not  be  takiug  a  vii'W  somewhat  transcending  the  limits  of  judicial 
law,  as  propounded  by  abler  and  more  elevated  Judges  on  various 
occasions.  I  have  reviewed  the  principal  English  authorities 
bearing  upon  the  matter  in  hand,  aud  I  have  now  also  examined 
the  later  decisions  which  have  been  cited  in  this  case;  but, 
although  acknowledging  their  force  in  favour  of  the  plaintiff's 
oontention,  they  have  failed  to  convince  me  that  the  facts  before 
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me  are  within  their  authority.  On  the  contrary,  they  have  left  ^^^- 
the  conviction  that  the  true  principles  to  be  gathered  from  them  Watson 
(each  case,  be  it  observed,  resting  on  its  own  individual  facts)  kebbidob. 
are  opposed  to  the  validity  of  this  will.  Of  course,  I  am  here  to  Manning,¥J. 
judge  of  facts  as  well  as  of  law,  and  it  rests  with  me  to  decide 
on  the  credit  of  the  witnesses,  and  to  weigh  the  evidence  as  a 
jury  would  do ;  and  now,  before  going  into  the  history  of  the 
case  as  proved,  I  may  begin  by  saying  that  I  saw  no  independent 
reason  to  doubt  the  honesty  of  any  of  the  witnesses,  or  to  dis- 
card any  of  it  as  otherwise  unreliable  except  that  of  one  witness 
for  the  defence  (whom  it  is  not  necessary  to  name),  who— con- 
sistently it  may  be  with  honesty — deposed  that  on  or  about  the 
Ist  of  September,  1885,  that  is  to  say  about  three  days  before 
the  date  of  the  will,  the  testator  was  so  feeble  from  old  age  and 
dissipation  that  he  could  not  have  mounted  a  flight  of  stairs, 
whereas  it  is  beyond  dispute  that  he  did  on  the  4th  September 
mount  and  descend  a  considerable  flight,  without  assistance,  at 
the  oflSce  of  Messrs.  Allen  &  Allen,  where  the  will  was  made,  and 
then  also  walked  for  some  distance  in  the  street  without  appa- 
rent diflSculty.  This  witness  was  undoubtedly  wrong  in  his 
opinion ;  but  it  was  a  matter  of  opinion  only,  and  as  the  deceased 
may  have  varied  from  day  to  day,  I  cannot  even  pronounce  this 
witness  dishonest.  Nevertheless,  I  discard  his  evidence  wholly 
on  the  ground  of  this  defect.  I  may  next  observe  that  the 
grounds  of  opposition  to  the  will  were  based  on  what  I  may 
designate  a  fusion  of  the  two  issues  of  mental  incapacity  in 
McDonald,  and  undue  influence  on  the  part  of  the  plaintiff ;  that 
is  to  say  (as  held  by  myself,  and  by  the  Full  Court  on  appeal  in 
the  case  of  Callaghan  v.  Myersy  some  years  since)  that  the 
degree  of  mental  incapacity  and  of  undue  influence  are  relative, 
and  cannot,  therefore,  be  taken  separately.  Upon  this  principle 
evidence  was  offered  to  show  that  the  testator  was  of  great 
age,  and  that  his  mind  had  become  so  feeble,  by  intemperance 
added  to  age,  that  a  slight  pressure  might  have  influenced  him 
unduly,  and  that  he  was — or  rather  that  he  must  have  been  (for 
no  direct  evidence  of  influence  was  obtained) — ^unduly  led  to 
make  Mrs.  Watson,  the  plaintiff,  his  sole  heir  by  the  will  in 
question.     I  entirely  adopt  this  view  in  this  case,  as  in  Callagha/n 
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^^^'  V.  Myers;  and  I  reject  the  argument  which  was  submitted^  thst 
Watson  it  was  not  competent  to  me,  or  to  a  jury,  to  infer  undue  influence 
KsR&iDaB.  from  circumstances,  as  well  as  to  accept  it  on  direct  proof.  Such 
Manning,TJ,  direct  proof  would  rarely  be  within  an  opponent's  reach ;  and 
there  is  no  more  reason  for  excluding  inferences  drawn  from 
such  circumstantial  evidence  on  a  question  of  this  sort  than  in 
charges  of  murder,  arson,  and  the  like,  in  which  secrecy  is  a 
common  element  and  direct  proof  not  often  obtainable.  Per- 
haps, if  the  time  of  the  Court  and  the  value  of  the  property  per- 
mitted, I  might  even  now  desire  that  the  questions  of  fact  should 
be  again  considered  with  the  aid  of  a  jury  ;  but  they  do  not  so 
permit,  and  I  must  therefore  take  the  responsibility  solely  on 
myself  of  deciding  them,  and  under  the  usual  obligation  of 
Judges  deciding  such  questions  I  am  denied  the  simplicity  of  the 
answers  given  by  juries  on  questions  submitted  to  them,  and  am 
expected,  accordingly,  to  state  the  grounds  of  decision  with 
more  or  less  of  detail  in  this  case.  I  shall  not  go  very  fully  into 
the  evidence,  as  is  frequently  done  in  the  Probate  Courts,  if  only 
because  I  have  not  time  for  so  much  labour ;  but  I  will  sum- 
marise the  salient  facts  and  conclusions  of  fact  as  I  deem  them 
to  be  established  by  the  evidence.  The  testator,  John  M'Douald, 
was  at  the  date  of  his  will  over  80  years  of  age —  some  said  as 
much  as  83 — and  he  had  been  during  the  greater  part  of  his  long 
life  a  man  of  intemperate  habits.  In  the  earlier  times  he  was 
given  to  what  is  called  a  '^  spree,"  lasting  for  longer  or  shorter 
periods,  with  longer  or  shorter  in  tervals  of  sobriety ;  but  latterly 
he  was  more  constantly  (though  still  with  intervals)  addicted  to 
excessive  indulgence.  He  was  a  carpenter  by  trade^  but  had 
retired  from  work  for  30  years  or  more,  with  the  exception  of 
taking  an  occasional  job,  the  fruits  of  which  he  spent  on  his 
favourite  indulgence.  Up  to  1842,  or  thereabouts,  he  was 
unmarried,  but  he  then  married  the  mother  of  Mrs.  Kerridge, 
who  was  then  a  widow,  with  Mrs.  Kerridge,  then  3  years  of  age, 
as  her  only  child.  There  were  no  children  by  this  marriage,  but 
Mrs.  Kerridge  was  brought  up  by  McDonald  in  all  respects  as  if 
she  were  his  own  daughter.  On  her  marriage,  under  age,  with 
the  defendant,  William  Kerridge,  in  1856,  he  gave  his  consent 
as  her  father  or  guardian,  and  was  present  at  and  "  gave  her 
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away ''  at  her  wedding ;  and  subsequently,  as  numerous  children  ^^'^' 
were  bom  to  her  and  grew  up,  they  were  allowed  to  call  him  Watson 
grandfather,  and  he  seems  to  have  treated  them  as  if  such  were  XBBitTDaB. 
their  relation  to  him.  Before  this  McDonald  had  acquired  a  ifan»tii^,P.J. 
block  of  land  in  Greek-street,  Glebe,  near  Sydney,  and  had  built 
on  it  five  cottages,  in  one  of  which  he  resided  with  his  wife  and 
her  daughter  until  her  marriage,  and  the  others  of  which  he  let 
at  a  combined  rental  of  2Z.  lO^.  a  week.  It  was  alleged,  but  not 
sufficiently  proved,  that  the  houses  were  erected  with  the  help  of 
means  which  came  from  Mrs.  McDonald,  and  that  she  and  her 
daughter  had  helped  him  to  accumulate  the  money  required  for 
the  purpose.  Being,  when  sober,  a  man  of  penurious  habits,  he 
also  from  time  to  time  got  money  together  from  his  rents  or 
otherwise,  though  on  occasions  of  insobriety  he  was  very  lavish 
of  it.  About  five  years  after  Mrs.  Kerridge's  marriage  he  made 
her  a  present  of  lOOZ.,  and  he  was  accustomed  to  give  Christmas 
presents  to  her  children.  At  the  date  which  I  have  next  to 
mention,  being  that  of  his  first  will,  he  had  a  little  money  in  the 
Savings  Bank  of  New  South  Wales,  in  an  account  opened  by 
him  in  the  head  office  in  Barrack-street  in  1877;  but  it  is  not 
known  what  other  property  beyond  the  cottages  he  then  had. 
The  account  just  mentioned  was,  I  may  add,  kept  open  by  him 
Until  a  few  days  after  the  will  of  September  4,  1885.  Early  in 
1879  McDonald  went  to  Messrs.  Allen  &  Allen  to  have  his  will 
made,  and  gave  his  instructions  to  the  late  Mr.  Arthur  Allen ; 
and  for  some  reason  or  other  the  will  was  prepared  by  counsel, 
and  must  therefore  have  been  some  considerable  time  in  hand. 
Before  going  to  execute  it  he  invited  Mr.  Kerridge  to  be  an 
executor,  and  next  asked  a  Mr.  Spring,  a  very  respectable  per- 
son, who  was  a  witness  before  me,  also  to  be  an  executor.  Mr. 
Spring  demurred,  but  finally  consented,  after  having  been  told 
by  M'Donald  that  he  was  giving  his  property  to  Mrs.  Kerridge, 
"  Maggie,^^  as  he  called  her,  "  as  she  had  the  best  right  to  it,*' 
and  that  Mr.  Kerridge  was  to  be  a  co-executor.  After  having 
executed  this  will,  he  said  to  some  one  who  asked  him  where  he 
had  been  that  day,  that  he  had  been  doing  what  he  had  long 
wished  to  do — making  his  will.  Subsequently  M'Donald  told 
various  persons  that  he  had  given  his  property  to  his  wife  and 
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^887.  (( Maggie/'  or  to  "  Maggie,"  and  that  they,  or  she,  had  the  best 
Watson  right  to  it.  This  will  was  a  very  fully  drawn  will,  disposing  of 
KsBsiDos.  ^^^  ^^  ^^d  personal  estate  for  the  benefit  of  Mrs.  Kerridge, 
Uannxng;pj,  "  my  stepdaughter,"  for  her  life,  with  remainder  to  her  husband, 
if  surviving,  and  then  to  her  children,  and,  failing  children,  then 
to  such  uses  as  she  might  appoint;  and  Mr.  Kerridge  and  Mr. 
Spring  were  appointed  executors  and  trustees.  No  provision  was 
made  for  Mrs.  McDonald,  but  it  appears  that  he  expected  her  to 
pre-decease  him.  He  appears  to  have  considered,  up  to  the  time 
of  making  the  will  of  1885,  that  it  operated  as  an  irrevocable 
deed  of  gift ;  but  before  going  to  Messrs.  Allen  &  Allen,  at  that 
time,  he  seems  to  have  obtained  some  new  light  upon  the  sub- 
ject, for  he  went  then  to  get  a  new  will  made,  and  inquired 
whether  he  could  make  a  new  will  without  having  the  other; 
and,  on  being  answered  by  Mr.  Bean  in  the  affirmative,  he  at 
once  gave  his  instructions  for  the  will  in  Mrs.  Watson's  &vour. 
After  1879  McDonald's  indulgence  in  drink  increased,  and,  as 
his  age  also  grew  greater,  his  mind  became  more  feeble. 
There  was  even  much  evidence  of  a  reliable  character  to  show 
that  he  was  at  times  a  complete  nuisance  to  his  neighbourhood 
by  his  drunken  habits  and  bad  language,  and  that  he  was,  at 
times,  a  terror  to  it  by  his  violence,  and  by  threatening  mis- 
chief with  a  knife ;  whilst  at  others  he  was  the  laughing-stock 
and  butt  of  children  in  the  streets.  Somewhere  about  1883 
he  arranged  with  Mr.  and  Mrs.  Kerridge  to  take  charge  of 
his  wife,  Mrs.  Kerridge's  mother,  who  was  then  very  infirm, 
and  was  much  neglected  in  his  own  house ;  and  from  that  time 
to  the  present  day  she  has  remained  there  bedridden,  and  is 
now  beyond  the  ability  to  give  evidence.  Up  to  his  death 
McDonald  sent  10^.  a  week  as  a  contribution  to  her  maintenance, 
latterly  by  the  hands  of  the  plaintifE,  Mrs.  Watson,  who  was 
then  more  or  less  in  attendance  on  him.  In  August,  1884, 
McDonald  left  his  own  liou3e,  where  some  of  his  tenantd  or 
neighbours  appear  to  have  attended  somewhat  to  him,  and  went 
to  reside  at  Mr.  Kerridge's,  where  he  remained  for  three  months. 
When  he  went  there  he  was  thought  to  be  under  the  influence  of 
past  intoxication ;  but  during  his  stay  he  got  no  drink  in  the 
house,  and  he  was  steady  until  the  last  fortnight,  when  he  appears 
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to  have  got  drink  outside.     After  this  he  left,  and  went  (whether        1^^- 
at  once  or  not  did  not  appear)  to  reside  with  his  tenants,  Mr.  and     Watson 
Mrs.  Murphy,  and  was  there  seriously  ill.     Whilst  there  he  said    kbbmdoe. 
he  had  a  "dose/'  or  had  been  "drugged/'  at  Mrs.  Kerridge's,  jfa»»»n^,P.J. 
and  threw  out  hints  that  she  wanted  to  kill  him  and  get  his 
property,   for    which    she   was  waiting;    and  it   reached    Mrs. 
Kerridge's  ears  that  he  had  accused  her  of  wanting  to  kill  him. 
In  consequence  of  this  she  asked  him  what  he  had  been  saying 
about  her,  and  as  he  would  give  her  no  answer  she  was  greatly 
hurt,  and  also,  as  she  said,  thought  it  the  best  policy  not  to  go 
near  a  man  who  said  she  wanted  to  kill  him;  and  for  those 
reasons  did  not  again  visit  him.     For  a  time  she  had  sent  him 
food  cooked  by  herself,  but  he  would  not  eat  it,  in  consequence^ 
apparently,  of  suspicions  that  it  might  be  drugged,  though  he 
passed  it  on  to  Mrs.  Murphy's  children.     This  was  about  18 
months  before  his  death.     Although  Mrs.  Kerridge  never  after- 
wards went  to  see  him,  she  sent  her  children  or  some  of  them 
once  a  week  or  fortnight  with  inquiries  for  him  and  with  informa- 
tion as  to  Mrs.  McDonald.     This  idea  of  his  having  had  a  "  dose  *' 
at  Mrs.  Kerridge's  was  mentioned  to  several  persons,  and  amongst 
others  to  Dr.  Mackellar,  who  visited  him  for  illness  whilst  at 
Mrs.  Murphy's,   and  who   satisfied  himself  that  there  was  no 
foondation  for  any  suspicion  of  poison,  and  told  him  he  was  a 
wicked  old  man,  and  to  get  that  thought  out  of  his  head.     The 
idea  appears,  however,  from  the  evidence  of  Mrs.  Watson  (saving 
great  uncertainty  on  her  part  as  to  her  dates)  to  have  been 
expressed  within  six  months  of  his  death.     McDonald  died  in 
September,  1886.     During  his  stay  at  Mrs.  Murphy's  he  one  day 
offered  to  make  a  will  in  her  favour ;  but  Mr.  Murphy,  who  did 
not  consider  him  in  a  fit  state,  would  have  nothing  to  do  with  it, 
and  the  idea  dropped.     This  also  was  about  18  months  before 
his  death.     After  a  while  he  moved  out  of  Mrs.  Murphy's  house 
into  an  old  carpenter's  shed  at  the  back,  and  whilst  there  he 
again  gave  way  to  drink.     Some  time  after  this  he  went  to  live 
by  himself  in  one  of  his  cottages,  and  whilst  there  some  of  the 
neighbours  looked  after  him — to  what  extent  did  not  appear ; 
and  there  also  Mrs.  Watson,  who  had  known  him  for  many 
years,  and  whose  deceased  husband  had  been  an  intimate  friend 
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^^^'        of  his,  both  in  work  and  in  his  ^'  sprees,"  as  far  back  as  40 
Watson     years  before,  came  to  visit  him,  as  she  had  also  done  at  Mrs. 
KEBBiDaK.    Murphy's,  from  her  own  residence  a  mile  away;  and  after  a 
Manninff^FJ,  while  she,  at  his  request,  engaged  a  young  girl  to  attend  him  by 
day,  and  she  occasionally  visited  him  in  the  evening,  but  did  not 
live  at  the  house  until  within  a  few  weeks  of  his  death.     This 
engagement  of  the  girl  was  in  or  about  October,  1885,  certainly 
not  so  early  as  the  date  of  the  will  of  4th  September  of  that  year, 
at  which  time  the  girl  said  she  was  at  school ;  and  I  could  not 
gather  that  at  the  last-named  date  Mrs.  Watson  was  in  any 
special  way  in  attendance  upon  him.     On  the  contrary,  a  neigh- 
bour appears  to  have  done  so,  and  Mrs.  Watson  only  spoke  of 
seeing  him  about  rent  there  once  a  week  or  once  a  fortnight  or 
so.     In  fact,  there  is  absolutely  no  evidence  to  show  her  to  have 
been  specially  in  communication  with  him  at  that  time,  and  she 
herself  denies  it.     If  this  be  so,  the  will  of  that  date  in  her 
favour  is  so  much  the  more  incomprehensible.     On  that  4th 
September  M'Donald   went  by   himself  to  Messrs.  Allen  and 
Allen,  and  walked  upstairs  into  the  office  of  Mr.  Bean,  a  convey- 
ancer in   their   employment;    and   there,    after   having  asked 
if  he  could  make  a  new  will,  having  made  a  former  one  and  not 
having  it,  he  gave  Mr.  Bean  the  instructions  for  a  will  wholly  in 
Mrs.  Watson's  favour,  saying   ^'that  he  intended  to  give  his 
property  to  some  one  who  deserved  it,  who  had  been  very  kind 
to  him,  to  some  one  who  deserved  it,  and  not  to  those  who  did 
not."     He  had  not  the  former  will,  which  he  had,  in  fact,  left 
with  Mrs.  Kerridge,  and  he  did  not  mention  to  Mr.  Bean  who 
were  the  persons  in  whose  favour  it  had  been  made,  nor  did  he 
mention  Mrs.  Kerridge' s  name.     The  will  was  prepared  at  his 
request  at  once,  and  an  appointment  first  made  for  the  next  day, 
but  by  his  express  wish  it  was  arranged  for  him  to  come  to 
execute  it   somewhat  later   on  the   same   day.      He  attended 
accordingly,   and   the   will   was   read   over  to  him,   approved, 
acknowledged,  signed,  and  attested  by  Mr.  Bean  and  another 
gentleman  in  Messrs.   Allen   and  Allen's  office.     It  is  of  the 
simplest  character,  giving  Mrs.  Watson  everything,  and  making 
her  sole  executrix,  and  therefore  requiring  no  grasp  of  intelli- 
gence or  of  memory.     As  far  as  appeared  by  the  evidence,  he 
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does  not  appear  to  have  mentioned  the  fact  of  his  having  made        1687. 

this  new  will  to  any  one  except  to  Mrs.  Watson  and  the  little     Watson 

girl  who  attended  on  him,  and  certainly  no  word  of  it  reached    kbioidob, 

Mrs.  Kerridge  or  any  of  her  family,  or  his  neighbours.     Mrs.  jfafnw»^,P.J. 

Watson  says  he  told  her  of  it  about  the  time  of  Christmas,  1885, 

and  the  little  girl  said  he  had  told  her  a  little  earlier  that  Mrs. 

Watson  was  to  have  his  property,  but  that  she  was  not  to  speak 

of  it.     I  have  spoken  of  the  account  which  McDonald  had  in  the 

Savings  Bank  in  Barrack-street,  commencing  in  1877.     In  July, 

1885,   there  was   to  his   credit  there  the  sum   of  lOOZ.     This 

amount,  with  a  small  addition  for  interest,  was  drawn  out  by 

McDonald  on  September  11,  for  what  reason  did  not  in  the  least 

appear ;  but  I  am  satisfied  that  it  came  to  Mrs.  Watson's  hands, 

for  it  was  shown  that  she  had  lOOZ.  in  notes  from  him,  and 

that  she  deposited  that  in  the  southern  branch  of  the  same  bank 

in  November  following.     The  lOOZ.  was,  as  Mrs.  Watson  stated, 

given  to  her  by  McDonald  a  few  weeks,  and  she  could  not  swear 

that  it  might  not  have  been  a  month  or  two  months  before  that 

deposit  by  her.     McDonald's  deposit  was,  it  will  be  observed, 

drawn  out  just  a  week  after  the  date  of  the  will  in  Mrs.  Watson's 

favour,  and  I  have  little  doubt  that  the  lOOZ.  given  into  Mrs. 

Watson's  hands  was  the  same  money,  and  that  she  probably 

received  it  at  the  time,  or  soon  after.     It  ip  stated  by   Mrs. 

Watson  that  the  lOOZ.  she  had  received  from  McDonald  was  the 

same  that  she  placed  in  the  George-street  branch  of  the  bank, 

that  this  deposit  was   made  by  McDonald's   authority,  in   the 

name  of  McDonald  and   herself,  jointly  and  severally,  after,  as 

she  says,  she  had  it  at  least  a  few  weeks  in  her  house.     In  April 

following  she  drew  it  out  separately,  but  with  the  authority,  as 

she  alleges,  of  McDonald  to  do  so,  and  to  give  it  to  her  son 

towards  completing  a  new  house  he  was  then  building.     Later 

on  she  received   a  further  sum  of  80Z.  from  McDonald  for  the 

same  purpose,  as  she  alleges.     And  then  the  day   before   his 

death  he  pointed  out  to  her  where  she  would  find  20Z.  '^  to  bury 

him."     Beyond  this  only  21,  odd  was  found  at  his  death.     There 

was  some  evidence  of  his  having  had  at  one  time  within   18 

months  of  his  death  a  building  society's  deposit  receipt  for  200Z. 

or  250Z.,  but  what  became  of  it  did  not  appear.     The  witnesses 

N.8.W.E.,  Vol.  Vin.,  Eq.  C 
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1887.  for  the  defence^  that  is  to  say  for  Mr.  and  Mrs.  Kerridge,  as  to 
Watbon  M'Donald's  habits  prior  to  the  date  of  this  new^  will  were 
KjDfcBiDos.  11^  "^^1*008,  and  the  evidence  of  some  of  them  extended  down  to 
M^nniug;BJ,  a  later  time^  though  I  gather  from  the  evidence  as  a  whole,  that 
he  had  been  more  steady  and  qniet  in  the  latter  part  of  his  life. 
For  the  plaintiff  the  only  evidence,  at  the  openings  was  that  of 
Mr.  Bean,  who  drew  this  will,  and  Mr.  McCarthy,  who  joined  in 
the  att(  statipn  ;  and  in  reply  to  delEendant's  evidence,  no  witness 
was  called  by  the  plaintiff  to  speak  as  to  M'Donald's  life  prior  to 
September,  1885,  beyond  a  somewhat  indefinite  statement  by 
Mrs.  Watson  herself,  extending  back  to  18  months  before  his 
death,  or  six  months  prior  to  the  will.  Mrs.  Watson,  the  little 
girl,  and  a  medical  gentleman  who  attended  McDonald  for  illness 
five  mouths  before  his  death,  and  subseqaently,  and  a  third 
clerk  of  Messrs.  Allen  and  Allen,  who  saw  McDonald  when 
leaving  Mr.  Bean's  office  with  the  new  will,  were  the  only 
witnesses  for  the  plaintiff  in  reply.  Mrs.  Watson  deposed  to 
M'Donald's  mental  capacity  prior  to  the  date  of  the  will,  and  to 
the  last.  The  medical  man  saw  no  signs  to  the  contrary,  and  the 
three  gentlemen  at  Allen  and  Allen's  all  thought  him  both  sober 
and  sufficiently  intelligent  on  the  4th  September^  and  even,  as 
they  thought,  remarkably  so  for  a  man  of  his  great  age.  I  have 
not,  however,  been  led  by  my  experience  to  attach  very  mach 
weight  to  evidence  of  the  draftsmen  and  attesting  witnesses  of 
wills — especially  when  the  "wills  are  very  simple — ^as  they  gene- 
rally see  no  more  than  the  clearness,  it  may  be,  of  the  client's 
purpose  in  the  instructions  given,  and  know  nothing  of  his 
general  capacity  or  of  the  means  by  which  the  testator's  mind 
had  been  brought  to  the  intention  communicated  to  them ;  whilst 
a  medical  man  attending  a  sinking  man,  and  a  stranger  of  over 
80,  for  some  special  ailment,  would  have  but  scant  opportunity 
for  forming  a  judgment  as'  to  his  then  mental  capacity  for  any- 
thing beyond  the  mention  of  symptoms.  The  most  remarkable 
feature  in  the  plaintiff's  evidence  is  the  entire  absence  of  any 
rational  explanation  of  McDonald's  action  in  her  favour.  She  gave 
or  suggested  as  a  reason  for  it  some  extraordinary  story  of  her 
husband  having  helped  M'Donald  40  years  ago  in  the  defence  of 
an  a  tion  for  timber  supplied  to  him,  by  bringing  samples  of 
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the  timber  into  Court ;  but  this  is  little^  if  true^  to  set  against  ^^^7. 
the  claims  of  Mrs.  Kerridge  and  Mrs.  M'Donald^  and  a  fixed  and  Watson 
long-standing  purpose  to  deal  with  her  as  with  a  daughter  in  the  kehwdoi. 
bestowal  of  his  property,  and  it  does  not  coincide  with  the  j[anning,VJ, 
grounds  stated  by  McDonald  to  Mr.  Bean,  when  giving  his 
instructions  for  the  revocation  of  the  old  will  and  the  substitu- 
tion of  the  new  one.  Indeed,  this  story  about  McDonald's 
gratitude  is  somewhat  ludicrous  as  a  cause  for  this  will,  except 
on  the  supposition  that  he  had  become  so  senile  that  the  remem- 
brance of  a  benefit  in  early  life  had  taken  the  place  of  and  • 
banished  the  obligations  and  affections,  and  the  intentions  which 
had  arisen  and  had  been  continuous  during  the  intervening  40 
years — an  assumption  which  would  of  itself  be  fatal  to  the  will. 
The  most  plausible  argument  was  that  the  old  man  may  have 
been  incensed  at  Mrs.  Kerridge's  having  ceased  to  visit  him  for 
some  months  prior  to  this  will,  and  that  he  retained  his  anger  to 
the  last,  because  she  still  continued  to  neglect  him ;  but,  on  the 
other  hand,  he  must  either  have  known  that  she  had  good  cause, 
or  else  his  delusion  was  complete.  And  the  fact  itself  of  his 
entertaining  a  groundless  and  irrational  suspicion  of  her  having 
attempted  to  poison  him  in  order  to  precipitate  her  acquisition 
of  his  property  goes  far  more  to  show  that  his  mind  was  gone, 
and  that  the  delusion  and  not  Mrs.  Kerridge's  neglect  was  the 
cause  of  his  change  of  will.  In  fact,  I  can  find  no  other  clue  to 
his  motives.  If  the  fact  had  been  true,  or  if  the  belief  existed, 
there  was  quite  enough  to  occasion  that  change  ;  but  I  have  not 
the  slightest  doubt  that  it  was  a  pure  delusion  on  the  old  man's 
part,  and  the  direct  result  of  a  weakening  of  his  intellect  by  age 
and  intemperance.  But  after  all,  this  would  only  account  for  can- 
celling the  will  in  Mrs.  Kerridge's  favour ;  though  not  for  leaving 
his  bedridden  wife  without  provision,  and  being  cruel  to  the 
young  people  who  had  been  led  to  look  to  him  as  a  grandfather  ; 
and  although  such  a  belief  would  have  sufficed  even  to  account 
for  all  this  excess  in  the  case  of  an  ill-regulated  mind  (though  of 
that  bare  capacity  which  is  too  readily  recognised  as  sufficient 
for  testamentary  purposes),  yet  it  does  not  account  for  the  sub- 
stitution of  Mrs.  Watson  for  Mrs.  Kerridge  and  her  children. 
How  came  that  about  ?  Mrs.  Kerridge's  supposed  wickedness  was 

C  2 
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^^7-  no  reason  for  selecting  Mrs.  Watson,  and  for  contrasting  Iter 
Watson  as  a  person  who  ''deserved  it  of  him,"  with  Mrs.  Kerridge 
Kbbbidoe.  "  ^^o  did  not.*^  And  in  what  way  had  she,  up  to  September 
Manning, v. J.  ^,  1885,  been  SO  kind  to  him  as  to  earn  this  reward? 
This  was  before  she  was  specially  in  attendance  on  him,  and 
before  she  had  found  the  young  girl  to  attend  him  by  day, 
and  it  was  at  a  time  when,  as  she  tells  the  Court,  she  only  visited 
him  once  a  week  or  a  fortnight.  All  this  is  a  mystery,  and  under 
a  mystery  there  lies  the  suspicion  that  there  must  be  more  than 
has  been  made  to  appear,  and  that  the  true  cause  of  Mrs. 
Watson's  selection  has  been  kept  out  of  view  by  the  person  who 
probably  knows  it — that  is  to  say,  herself.  This  sudden  and 
unexplained  change  from  what  approached  a  lifelong  intention, 
this  casting  off  of  a  long-established  tie  of  adoption  and  affection, 
this  contrast  between  the  entire  openness  and  deliberateness  of 
his  first  will,  and  its  open  announcement,  with  the  secrecy 
attending  the  making  of  the  new  will,  and  following  it — all  this 
combines  with  the  other  circumstances  that  have  been  noticed 
to  show  that  there  must  have  been  some  undue  advantage  taken 
of  the  old  man's  weakness  and  delusion  to  bring  about  this  (to 
them)  great  bestowal,  or  else  that  he  was  fatuous.  I  therefore 
pronounce  against  the  will.  I  wish  to  add  that  this  judgment, 
though  well  considered,  has  been  very  hastily  put  together  oat 
of  Court  hours,  in  order  that  it  might  be  delivered  before  my 
leaving  on  circuit  to-day.  The  time  to  appeal  against  tltis  order 
is  to  date  from  the  date  of  its  appearance  in  the  newspapers. 

Solicitors  for  plaintiff  :  Allen  8f  Allen. 
Solicitor  for  defendants  :  T.  J.  Dickson. 
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BEID  AND  Anothto  V,  EEABNEY  and  Othkbb.  *  ^'  ^' 

Gift — Deed  or  will — Declaration  of  trust — Execution  and  atteetation — Beteniion  1BS7.' 
ofpoMsesnon — VnncUural  gift — Registration  Act  (7  Vic.  No,  16) — Promise  of  June 
grant — Titles  to  Land  Act  (22  Vie.  No.  l)^Zaehes.  j^  26  4»  16 

Under  a  document,  purporting  to  have  been  executed  in  1825,  the  plaintiffs 
daimed  certain  lands  in  the  city  of  Sydney.  The  document,  which  was 
imzegistered,  was  as  follows  : — 

Sydney, 

28th  of  December,  1825. 
This  is  to  certify  that  I,  Henry  Linden,  of  the  city  of  Sydney  and  colony  of 
New  South  Wales,  have  given  and  granted,  and  by  my  own  free  will  have 
freely  given  and  granted  to  my  beloved  child,  Annie  Clarke,  the  daughter  of 
Hatthew  Clarke,  all  and  singular  my  goods  and  chattels,  consisting  of  house- 
hold furniture,  horse,  cart,  and  harness,  and  all  the  lands  I  now  possess  in  the 
city  of  Sydney  and  the  colony  of  New  South  Wales,  providing  the  said  Annie 
Clarke  survives  I  («tc),  Henry  Linden,  and  my  beloved  wife,  Ann  Linden. 
I  freely  give  the  abovementioned  goods,  chattels,  and  lands  to  her  absolutely 
as  hers  for  ever,  without  any  other  manner  of  condition. 

In  witness  whereof  I  hereunto  put  my  mark  and  seal  this  twenty-eighth  day 
of  December,  one  thousand  eight  hundred  and  twenty-five. 

his 
(Signed)  Henry    x     Linden  (L.S.) 
mark. 
Signed,  sealed  and  g^iven  over  to  Matthew  Clarke  in  the  presence  of  us 
witnesses. 

(Signed)  John  Stubbs. 

her 
(Signed)  Jane  x   Clarke, 
mark. 
Held,  that  the  document  must  be  construed  as  a  testamentary  document. 
Held  also,  that  under  the  circumstances  set  out  below  a  registered  conveyance 
for  value  by  a  devisee,  of  lands  devised  to  him  by  the  testator,  is  entitled  to 
priority  as  against  an  unregistered  conveyance  of  the  same  lands  by  the  testator 
himself. 

Held  also,  that  at  the  time  of  executing  the  document  H.  L.  had  not  under 
ill  the  circumstances  of  the  case  any  transmissible  interest  in  the  lands  in 
question. 

Held  also,  that  as  the  document  did  not  pass  any  estate  or  interest  at  law  in 
the  lands,  the  Court  would  not  decree  a  conveyance  of  the  legal  estate  there- 
ander  to  a  volunteer. 

The  Court  looks  with  suspicion  on  a  document,  produced  after  the  death  of 
the  person  making  it,  and  of  both  witnesses,  which  purports  to  make  an 
aonatural  gift  of  property,  where  it  is  executod  by  a  marksman,  one  of  the 
attesting  witnesses  being  also  a  marksman,  and  the  document  being  in  the 
handwriting  of  the  other  attesting  witness,  even  where  such  a  document,  by 
statute,  proves  itself. 

The  plaintiffs  in  tUs  suit  were  Annie  Reid^  mentioned  as 
Annie  Clarke  in  the  document  set  out  above^  and  her  husband. 
The  defendants  were  the  trustees  under  the  will  of  Henry 
Linden^  and  Frank  McDonald^  who  had^  at  different  times 
N.S.W.B.,  Vol.  VIII.,  Eq.  D 
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1887«       previoas  to  tlie  commencement  of  this  suit^  purcbased  from  the 


Kajo     ^  devisees  under  the  will  of  Henry  Linden  their  respective  interests 

KiAitiriT     *"  *'^®  lands  devised  by  him,  and  who  was  now  in  the  possession 

of  the  lands  claimed  by  the  plaintiffs.     The  suit  as  against  the 

trustees  was  by  consent  dismissed  with  costs.     The  facts  of  the 

case  were,  shortly,  as  follows  : — 

In  December,  1825,  Henry  Linden  executed  the  document  on 
which  the  plaintiffs  based  their  claim.  Evidence  was  given  to 
show  that  at  that  time  he  was  in  possession  of  certain  lands 
situate  in  Kent-street,  Sussex-street,  Market-street,  and  Castle- 
reagh-street.  It  also  appeared  that  at  the  date  in  question  he 
was  married,  and  there  was  issue  of  the  marriage.  To  prove  that 
in  1825  Henry  Linden  had  a  transmissible  interest  in  the  lands  in 
question,  the  plaintiffs  put  in  a  proclamation  in  the  Oazette  of 
8th  of  June,  1829,  the  material  part  of  which  was  as  follows: — 
"Whereas  much  inconvenience  hath  been  occasioned  by  the  want 
of  suflBcient  titles  for  allotments  of  land  in  the  town  of  Sydney, 
and  whereas  such  titles  have  not  been  issued  by  the  Grovemment 
except  in  a  few  instances  since  the  thirtieth  day  of  June,  1823. 
Now,  therefore,  in  order  to  remedy  this  inconvenience  and  give 
the  necessary  security  to  private  property,  I,  the  Governor,  by 
virtuQ  of  the  authority  in  me  vested,  do  hereby  ordain  and  pro- 
claim that,  on  application  being  made,  a  grant  in  fee  simple  shall 
be  issued  under  the  conditions  hereinafter  specified  to  every 
person  (or  his  lawful  representative)  who,  on  or  before  the  said 
thirtieth  day  of  June,  1823,  was  bona  fide  in  possession  by  lease 
from  the  Government  (whether  such  lease  be  expired  or  not),  or 
by  mere  right  of  occupancy  of  any  allotment  of  land  in  the  said 
town  of  Sydney  not  hitherto  alienated  by  the  Crown,  and  not 
specified  in  a  certain  order  of  the  Government  bearing  even  date 
herewith,  number  thirty,  or  otherwise  notified  heretofore  as 
being  required  for  public  purposes.  Reserving,  however,  and 
keeping  harmless  all  rights  of  other  private  individuals  which 
may  be  lawfully  established  at  any  time  hereafter  ;  and  in  order 
that  all  parties  interested  may  have  an  opportunity  of  proving 
such  their  respective  rights,  a  description  of  each  allotment,  with 
notice  of  the  intention  to  complete  a  grant  thereof,  shall  be 
published  three  months  previously  for  general  information.'' 


Kbabnbt. 
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Notifications  in  the  N.S.W.  Oovemment  Oazettea  of  the  10th  of  I887» 
June,  1834,  and  of  the  2nd  of  December,  1834,  and  the  Crown  i^bid 
grants  of  the  lands  claimed  were  put  in.  The  form  of  the 
notifications  was  as  follows  : — 

''The  following  descriptions  of  allotments  of  land  in  the  town  of 
Sydney,  with  the  names  of  the  parties  by  whom  they  are 
respectively  claimed,  are  published  for  general  information,  and 
notice  is  hereby  given  that  at  the  end  of  three  months  from  the 
present  date,  unless  written  caveats  be  previously  lodged  in  this 
office,  deeds  of  grant  will  be  prepared  in  conformity  with  the 
proclamation  dated  8th  of  June,  1829,  in  favour  of  those  claimants 
who  are  free  for  such  allotments  as  are  not  reserved  or  already 
granted." 

The  land  claimed  in  this  suit  was  described  as  being  claimed 
by  Henry  Linden,  and  the  quit-rent  was  to  commence  from  the 
Ist  of  July,  1823. 

By  a  settlement  made  in  September,  1852,  in  contemplation 
of  the  marriage  of  his  son,  Henry  Linden  conveyed  the  Castle- 
reagh  and  Market  streets  properties  to  trustees  on  trusts  therein 
mentioned.  This  settlement  having  been  made  for  valuable 
consideration,  the  plaintiffs  abandoned  their  claim  so  far  as  it 
related  to  the  properties  comprised  therein. 

In  1861  Henry  Linden  made  his  will,  by  which  his  residuary 
real  estate,  which  comprised  the  properties  now  claimed,  was 
devised  to  trustees,  in  trust  for  his  wife,  Ann  Linden,  for  life, 
remainder  to  his  children  equally,  and  in  1866  he  died,  having 
remained  in  possession  of  the  lands,  the  subject  of  this  suit,  up 
to  the  time  of  his  death.  In  the  year  1869  Ann  Linden  died. 
After  the  death  of  John  Henry  Linden,  the  son  of  Henry 
Linden,  which  took  place  in  the  ye^  1874,  these  properties 
were  the  subject  of  considerable  litigation,  and  eventually  the 
whole  of  the  residuary  real  estate  of  Henry  Linden  became  vested 
in  the  defendant,  Frank  McDonald,  the  legal  estate  being 
conveyed  to  him  by  the  trustees  on  the  5th  of  February,  1885. 
This  suit  was  not  begun  till  August,  1836,  though  plaintiff 
stated  that  counsePs  opinion  had  been  taken  in  1879,  The 
document  set  up  had  not  been  registered,  probably  owing  to 
8. 18  of  the  Begistration  of  Deeds  Act  (7  Yic.  No.  16)  not 
hftvi^g  been  complied  with. 
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188^.  On  the  facts  as  set  oat  abo7e^  th)  plaintiffs  sabmitted  that 

ItxiD       ^lioy  were  entitled  under  the  document  of  1825  to  an  equitable 

KxABNaT     ®^^*^®    ^^    f®®   simple    in    the    Sussex-street    and    Kent-street 

properties,  and  prayed  that  the  defendant  might   be  ordered  to 

convey  the  legal  estate  to  them,  and  to  aci>ount  for  rents  and 

profits  received  while  he  was  in  possession. 

For  the  defence  the  points  taken  were : — 

1.  That  in  December,  1825,  Henry  Linden  had  no  trans- 
missible interest  in  the  land  in  question. 

2.  That  the  document  set  up  had  not  been  registered,  and  was 
wholly  voluntary,  and  consequently  void  as  against  subsequent 
purchasers  for  value  from  Henry  Linden. 

3.  That  under  the  document  the  plaintiffs  took  at  most  only  a 
life  estate. 

4.  That  the  document  was  intended  by  Henry  Linden,  and 
understood  by  the  plaintiffs,  to  operate  as  a  testamentary 
disposition,  and  that  it  was  not  executed  in  conformity  with  the 
Statute  of  Frauds, 

5.  That,  even  if  so  executed,  it  was  revoked  by  Henry 
Linden's  subsequent  will  made  in  1861. 

6.  That  by  the  issue  of  the  Crown  grants  to  Henry  Linden 
any  interest  the  plaintiff  might  have  had  in  the  lands  in  question 
was  extinguished. 

7.  That  the  document  set  up  did  not  pass  any  estate  or 
interest  at  law,  and  that  consequently  the  Court  would  not  decree 
a  conveyance  of  the  legal  estate  thereunder  to  a  volunteer. 

8.  That  the  defendant  was  a  purchaser  for  value,  without 
notice  of  the  plaintiffs'  claim,  from  the  devisees  of,  and 
purchasers  from,  Henry  Linden,  of  the  lands  in  question,  and 
that  the  several  conveyances  to   him  had  been  duly  registered. 

9.  That  the  plaintiffs  had  been  guilty  of  laches  in  such  a 
degree  as  to  disentitle  them  to  relief  iu  a  Court  of  Equity. 

Wise,  A.-G.,  for  the  plaintiffs.  The  laches  alleged  in  this 
suit  is  not  such  as  to  disentitle  the  plaintiffs  to  the  relief  sought 
for.  Their  right  accrued  in  1869,  that  is  to  say  after  the  deaths 
of  Heifry  and  Ann  Linden ;  their  acquiescence  for  the  10  years 
from  1869-1879  was  due  to  their  misconception  of  the  effect  of 
the  specific  de^ses  in  the  will  of  Henry  Linden  on  the  documeiit 
in  their  possession.      From    1879  to  the  present  time  iheir 


Kkabnkt. 
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inaction  has  been  caased  by  the  neglect  of  their  legal  advisers  2887. 
to  take  proper  steps,  and  by  their  poverty.  Unless  there  ia  j^u, 
something  in  the  conduct  of  the  applicant  to  disentitle  him  to 
relief.  Equity  will  follow  the  law,  and  will  not  bar  a  plaintiff's 
right  except  after  the  lapse  of  20  years. 

On  this  point  he  cites  Earl  of  BeaiLchamp  v.  Wynne  (1),  with 
reference  specially  to  passages  in  the  judgment  of  Ohelmaford, 
L.C.,  at  pp.  230,  282. 

That  Henry  Linden  was  promisee  of  a  grant  of  these  lands  before 
1825-,  is  proved  by  the  proclamation  in  the  Oazette  of  June, 
1829,  on  which  the  grant  issued  in  1837  is  based.  The  notifica- 
tions in  the  Oazettea  of  the  10th  of  June  and  of  the  2nd  of 
December,  1834,  connect  the  grant  with  the  proclamation.  The 
grant  would  not  have  issued  to  a  person  having  no  right  to 
demand  it. 

On  this  point  he  refers  to  ss.  1  and  14  of  22  Vic.  No.  1. 
(Titles  to  Land  Act). 

Walker  followed  on  the  same  side,  and  in  support  of  .the 
contention  that  H.  L.  had  in  December,  1825,  a  transmissible 
interest  in  the  lands  in  question,  and  that  defendant  was 
estopped  from  denying  that  fact,  cited  Bucknell  v.  Mann  (2). 

Owen^  Q.C.,  for  the  defendants,  argued  that  the  document  set 
up  by  the  plaintiffs  was  not  a  deed  but  a  testamentary  document^ 
and  that  as  it  had  not  been  duly  executed  as  a  will,  it  was 
entirely  inoperative.  Even  if  it  had  been  so  executed,  it  was 
revoked  by  the  will  subsequently  made  by  H.  L.  In  support  of 
this  contention  he  cited  the  following  cases: — Habergham  v. 
Vincent  (3),  Ward  v.  Turner  (4),  Oitseley  v.  Carroll  (5),  Thorold  v. 
Thorold  (6),  In  the  Goods  of  Morgan  (7). 

That  this  document  could  not  operate  as  a  declaration  of  trust 
is  shown  by  the  cases  : — Warriner  v.  Rogers  (8)  and  Richards  v. 
Delbridge  (9). 

The  document  is  therefore  not  a  deed,  because  it  is  not  to 

(1)  L.R.  6  H.L.  323.  (6)  1  Phil.  1. 

(2)  2  8.C.B.  1.  (7)  L.E.  1  P.  &  D.  214 

(3)  2  Ve«.  204.  (8)  L.E.  16  Eq.  340. 

(4)  2  Ves.  sen.  440.  (9)  I/.B.  18  Eq.  11, 

(5)  2  Yes.  sen.  440  (in  notes). 


V, 
KSABITEr, 


42  CASES  IN  BQurrr.  [k.  s.  w.  it 

18B7.  take  effect  till  after  tHe  death  of  the  alleged  grantor ;  it  is  not  a 
]E^giP  '  will  because  it  is  not  duly  executed,  and  was  revoked ;  and  it 
cannot  operate  as.  a  declaration  of  trust* 

As  to  the  question  whether  Henry  Linden  had  any  transmissible 
interest,  the  plaintiffs  have  not  proved,  as  it  is  incumbent  on 
them  to  do,  that  he  had  in  or  before  the  year  1825  any  promise 
of  a  grant :  Hillas  v.  Magoveran  (10),  and  Gockcroft  V.  Hancy, 
cited  in  that  case  (11). 

That  the  doctrine  of  estoppel  does  not  apply  here  is  shown  by 
Johnston  v.  Biley  (12),  and  The  Oeneral  Finance,  ^c,  Co,  v.  The 
Liberator,  8fc,,  Society  (13), 

The  plaintiff,  who  is  a  volunteer,  asks  the  Court  to  perfect  an 
imperfect  deed  for  her.  The  Court  will  not  do  that :  Warriner 
V.  Rogers  (8),  Richards  v.  Delbridge  (9). 

On  the  question  of  laches,  he  refers  to  Story's  Equity  Juris- 
/prudence,  §.  529. 

[Manning,  P.J.,  refers  to  Lord  Oamden's  remarks  in  Smith  v. 
Olwy  (14),  commented  on  in  Story's  Equity  Jurisprudence,  §§. 
64a  and  529.] 

O.  Knox.  The  document  set  up  here  cannot  be  a  deed 
because  it  purports  to  pass  a  future  freehold  interest  without  a 
freehold  interest  in  possession  to  support  it.  It  can  only  operate 
as  a  will  or  as  a  covenant.  If  treated  as  a  will,  it  fails  for  want 
of  proper  execution,  and  if  as  a  covenant,  it  fails  because  the  Coort 
will  not  enforce  a  covenant  in  favour  of  a  volunteer.  It  is  evident 
that  the  document  must  have  been  intended  to  operate  as  a  will, 
because  it  could  never  have  been  contemplated  that  Linden 
should  give  up  the  control  of  all  his  property,  real  and  personal. 
That  the  plaintiff  understood  the  document  in  that  way  is  proved 
by  her  abstaining  from  making  any  attempt  to  enforce  her  right 
till  after  Linden's  death.  A  registered  conveyance  by  a 
devisee  will  take  priority  of  an  unregistered  conveyance  by  the 
testator.  The  practice  of  conveyancers  in  this  colony  has 
always  been  to  treat  wills  as  not  requiring  registration,  though 

(10)  2  S.C.E.  Eq.  62.  (13)  L.R.  10  Ch.  D.  16. 

(11)  9  S.C.B.  App.  (14)  8  Bro.  Ch.  689,  Ambl.  647. 

(12)  2  S.C.B.  N.S.  Eq.  1. 
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{he  Englisli  decisions  are  tHe  other  Way.     On  this  point  b.  11  of       1887. 

the  Registration  of  De^ds  Act  (7  Vic.  No.  16)  is  conclusive.  sni> 

ft. 
Wise,  A.-G.,  in  reply.    On  the  question  whether  this  document    Kbabi^t. 

is  a  will  or  a  deed^  the  remarks  of  l^indersley,  V.C.,  in  Patch  v. 

Shore   (15)    are    strongly   in   our  favour.      One   of  the   chief 

characteristics  of  a  deed  is  tliat  'it  is  delivered  by  the  maker  to 

some  other  person,  whereas  a  will'is'kep't'by  the  testator,     fiere 

the  document  on  the  face  of  it  proves  that  it  was  delivered  to  the 

plaintiff's  father. 

With  regard   to   the   question   whether  any  interest  passed 

under  the  document,  there  is  a  distinction  between  a  deed  of  gift 

taking  effect  at  once,  and  giving  presont  enjoyment  and  a  gift 

by  which  the  enjoyment  is  deferred. 

[^Manning,  P.J.  Here  there  is  no*  particular  estate  of  freehold 
created  for  the  future  freehold  estate  to  rest  on.] 

It  is  created  by  implication  in  Linden  and  his  wife :  Thompson 
Y.Brown  (16).  The  transmissibility  of  Linden's  interest  is  shown 
by  the  proclamation,  which  did  not  create  new  rights,  but  only 
recognised  existing  ones.  The  fact  of  the  grant  issuing  also 
shows  that  there  must  have  been  a  pre-existing  right  to  the 
lands  comprised  in  the  grant. 

A  registered  conveyance  by  a  devisee  should  not  take  priority 
of  an  unregistered  conveyance  by  the  testator. 

[Manning,  P.J.  Here  the  registered  conveyance  by  the  devisee 
18  to  a  purchaser  for  value,  while  the  unregistered  conveyance 
by  the  testator  is  in  favour  of  a  volunteer.] 

Owen,  Q.C.,  is  heard  on  the  two  new  cases  cited. 

Sir  W.  M.  Manning,  P.J.  In  this  case  I  shall  not  reserve  my  Manning^VJ 
decision,  as  I  am  quite  clear  that  I  ought  to  decide  in  favour  of 
the  defendants.  A  considerable  number  of  points  have  been 
raised  in  this  case,  and,  in  my  opinion,  every  one  of  them  is 
fatal  to  the  plaintiffs'  claim.  As  far  as  the  Market-street  and 
Castlereagh-street  properties  are  concerned,  the  claim  has  been 
abandoned,  so  that  now  the  issue  is  confined  to  the  Sussex- 
street  and  Eent-street  properties.     The  plaintiffs  in  this   suit 

(15)  82  L J.  Eq.  189 ;  2  Dr.  and  Sm.  689^  (16)  8  M.  and  K.  82. 
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1887.       have  come  to  the  Court  of  Equity  because  they  caunot  take  any 
g„P        steps  to  assert  their  title  to  these  lands  in  a  Court  of  Law  without 
*•  first  succeeding  in  this  suit.      Now,  a  Court  of  Equity  always 

ManmnfffPJ.  discountenauces  stale  claims^  and  if  it  sees  reason  to  doubt  that 
the  equity  and  justice  of  the  case  are  in  the  plaintiffs'  favour,  it 
will  not  strain  its  powei'  to  help  them,  for  fear  that  by  doing  so 
it  may  be  the  means  of  doing  an  injustice  to  the  other  party. 
This  is  more  especially  the  case  where  the  silence  of  the  plaintiS 
as  to  the  nature  of  the  claim  has  put  the  defendant  at  a  dis- 
advantage in  his  efforts  to  resist  the  claim.  With  regard  to  the 
document  itself,  the  question  for  me  is  whether  I  can  so  far  rely 
on  it  as  to  give  effect  to  it.  It  is  a  strange  document  in  many 
ways,  though  there  is  no  striking  informality  in  the  wording  of 
it.  In  the  first  place  it  is  executed  by  a  marksman,  and  one 
of  the  witnesses,  the  plaintiff's  mother,  is  a  markswoman  also. 
The  document  is  in  the  handwriting  of  the  other  witness.  Then 
again  we  have  evidence  that  Linden  at  the  time  of  executing 
this  document  was  the  father  of  one  child  at  least.  These  cir- 
cumstances are  suflicient  to  cast  some  suspicion  on  the  document, 
even  though  by  statute  it  proves  itself.  Now,  if  it  had  been 
presented  in  the  lifetime  of  Linden,  it  would  have  been  possible 
to  institute  an  inquiry  as  to  whether  this  document  was  really 
executed  by  Linden,  and  if  so,  whether  it  was  read  over  to  him 
before  he  executed  it.  As  it  is,  one  of  the  attesting  witnesses  is 
so  old  as  to  be  unable  to  give  evidence,  the  other  attesting 
witness  is  dead,  and  Linden  himself  is  also  dead.  Under  these 
circumstances  the  document  becomes  altogether  unsusceptible  of 
investigation.  The  Court  would  not  be  disposed  to  give  effect 
to  a  deed  of  this  nature,  even  though  it  were  of  recent  date, 
without  the  evidence  by  which  it  was  sought  to  establish  the 
deed  being  thoroughly  sifted.  Ought  we  not,  then,  to  feel  even 
more  reluctant  to  give  effect  to  a  document  of  that  nature  when 
we  can  get  no  evidence  of  its  execution  except  a  proof  which  is 
recognised  only  by  statute  ?  Then  we  must  consider  to  what  it 
is  due  that  no  inquiry  can  be  made  into  the  circumstances  under 
which  the  document  was  executed.  I  am  of  opinion  that  it  is 
due  solely  to  the  laches  of  the  plaintiffs  in  not  bringing  forward 
their  claim  at  an  earlier  date.     Even  if  the  document  had  been 
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set  up  in  1869,  wlien  the  alleged  right  of  the  plaintiffs  acctued^  i887 
it  might  have  been  possible  to  find  out  something  about  its  j^^^ 
execution.     Then,  again,  another  very  suspicious  circumstance  is  *• 

that  at  the  time  of  executing  this  document,  for  which  there  was  Manning,^ J. 
absolutely  no  consideration  whatever,  Linden  had  a  child  of  his 
own.     Now  if  Linden  had  had  no  child  one  might  possibly  have 
been  able  to  understand  his  giving  all  his  real  property  to  the 
child  of  his  old  friend,  but  even  in  that  case  it  is  difficult  to 
imagine  that  he  Would  have  included  in  the  gift  all  his  personalty, 
even  to  the  horse,  cart,  and  harness,  which  were  necessary  to 
him  in  his  business.     Taking  into  consideration  the  fact  that  he 
had  a  child  of  his  own,  it  is  not  only  improbable — it  is  against 
nature — that  he  should  have  made  this  gift  intentionally  and  with 
full  knowledge  of  what  he  was  doing.     I  think  the  suspicion 
generated  by  these  facts  alone  is  of  itself  sufficient  to  induce  a 
Court  of  Equity  to  decline  to  assist  the  plaintiffs.     Then  there 
is  the  question  whether  there  is  any  sufficient  proof  that  Henry 
Linden  possessed  any  assignable  interest  in  1825,  under  which 
this  document  could  be  supported  as  a  conveyance  ;  and  I  am  of 
opinion  that  there  is  not.      His  title  to  a  freehold  originated  in 
the  proclamation  of  1829,  by  which  a  free  gift  of  the  freehold 
was  tendered  to  persons  '^  who,  on  or  before  the  30th  of  June, 
1823,  were  in  bona  fide  possession,  by  lease  from  the  Government 
{whether  such  lease  were  expired  or  not),  or  by  mere  right  of 
occupancy."     Therefore,  when  he  was  named  by   the  Oazette 
notice  as  a  person  to  whom  these  lands  would  be  granted  under 
the  proclamation,  it  is  to  be  assumed  that,  in  1823,  and  down  to 
the  date  of  the  proclamation,  he  was  either  a  lessee  of  the  Crown, 
under  a  lease  which  might  have  expired,  or  a  person  in  Dossession 
only  by  ''  mere  right  of  occupancy ; "  but  nothing  more  can  be 
assumed,  and  this  could  not  in  law  constitute  any  right  at  all 
against  the  Crown ;  and  certainly  could  not  have  then  supported 
a  conveyance  in  fee.     And  even  after  the  Gazette  notices  Mr. 
Linden  need  not  have  accepted  the  grants  subject  to  the  quit- 
rent  reserved  by  the  notices,  and  might  have  allowed  the  promised 
gift  to  lapse.     Neither  the  proclamation  nor  the  announcements 
in  the  Oazette,  nor  the  grants  when  issued,  could  relate  back  to 
the  date  of  this  document,  so  as  to  create  a  title  as  of  that  date ; 
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1887.  nor  do  I  consider  that  they  conld  enure  for  the  benefit  of  Miss 
^^jy  Clarke  by  way  of  estoppel  in  virtne  of  this  document  in  her 
^'  favour.  To  pass  to  another  point  set  up  as  a  ground  of 
Mtmwkuf,'2JJ.  ^^efonce,  the  question  whether  this  document  is  to  be  construed 
as  a  will  or  as  a  deed.  Assuming  that  it  was  duly  executed 
and  handed  over  as  stated  on  the  face  of  the  document, 
still  I  am  of  opinion  that  it  is  a  will.  Both  the  inherent 
terms  of  the  document,  and  the  manner  in  which  it  was 
manifestly  intended  to  operate  on  the  property  which  it  purported 
to  pass,  but  of  which  Linden  retained  possession  till  the  time  of 
his  death,  appear  to  me  to  be  conclusively  in  favour  of  that 
opinion.  Even  if  we  could  gather  that  this  document  was  intended 
by  the  testator  to  operate  as  a  deed,  we  should  be  obliged  to 
regard  it  as  at  best  an  imperfect  deed,  since  it  conveys  no  freehold 
estate  in  possession  for  the  future  estate  of  freehold  given  by  it 
to  rest  on,  and  as  no  estate  at  law  is  conveyed  by  the  deed,  this 
is  an  imperfection  which  this  Court  will  not  remedy.  Bat  from 
the  fact  of  Linden  dealing  with  the  property  as  his  own  both  in 
the  settlement  of  1852  and  in  his  subsequent  will  it  is  abundantly 
clear  that  he  regarded  this  document,  assuming  its  genuineness, 
as  intended  to  operate  only  as  a  will  after  the  deaths  of  himself 
and  his  wife.  And  it  seems  to  me  that  the  conduct  of  the 
plaintiff  with  respect  to  the  document  shows  that  she  too 
regarded  it  as  only  to  take  effect  on  the  property  comprised  in 
it  in  so  far  as  it  might  not  be  annulled  or  modified  by  any 
subsequent  disposition  of  the  property  by  Linden. 

As  to  the  question  of  registration,  I  think  that  point  also 
should  be  decided  in  favour  of  the  defendant.  He  is  the  pur- 
chaser for  valuable  consideration  of  lands  devised  by  the  late 
Linden,  from  the  devisees,  and  the  conveyances  of  those  lands  are 
registered.  I  think  those  conveyances  ought  unquestionably  to 
have  priority  over  an  unregistered  conveyance  made  for  no  con- 
sideration by  the  testator. 

The  remaining  ground  of  defence  is  that  of  laches,  and  in  my 
opinion  that  ground  alone  is  fatal  to  the  claim  set  up.  The 
document  is  now  62  years  old,  and  during  the  lives  of  Linden 
and  his  wife  was  kept  as  a  pocket  deed  without  being  set  up  by 
the  plaintiff   and    without    recognition    by    Linden,    and    the 
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alleged  reversionary  right  of  the  plaintiff  accrued  in  1869,  yet       1887* 
On  her  own  showing  she  took  no  step  till  1879,  when  she  took        |(g|i> 
counsePs  opinion ;   but  no  notice  of  her  claim  wis  given  to  any    ^^^^^ 
of  the  parties  interested  in  the  property  till  1888,  though  there  Manninff,FJ 
had  been  prolonged  litigation  over  the  property  and  numerous 
dealings  with  it  from  the  death  of  John  Henry  Linden  till  the 
institution  of  this  suit. 

On  all  these  grounds  I  am  of  opinion  that  this  suit  should  be 
dismissed  with  costs,  and  I  may  add  that  I  consider  that  the 
plaintiff's  success  would  have  J»een  a  disgri^ce  to  the  law. 

Suit  dismissed  with  costs. 

Solicitors  for  plaintiffs  :  Way  8f  Way. 
Solicitors  for  defendants :   Want,  Johnson  ^  Co. 


Re  MCCULLOCH'S  COSTS.  P.  j. 

Practice — Bill  of  coits— Taxation  hy  Master  in  Squity — Special  agreevMnt — 

11  Vic.  No,  83,  *.  2.  1887. 


On  the  taxation  of  a  bill  of  cost*  the  Master  has  jarisdiction  to  determine      June  10. 
whether  or  not  an  agreement  as  to  the  scale  on  which  cost*  .were  to  be  charged 
waa  made  between  the  parties,  and  to  tax  the  bill  on  the  basis  of  sach 
agreement. 

The  Conrt  will  not  disturb  the  finding  of  the  Master  on  a  question  of  fact, 
imless  satisfied  that  he  was  clearly  wrong. 

This  was  an  application  for  a  review  of  the  taxation  by  the 
Master  in  Equity  of  a  bill  of  costs  delivered  by  A.  H.  McCnlloch, 
a  solicitor  of  the  Court,  to  P.  Harper,  on  the  ground,  among 
others,  that  the  Master  had  taxed  such  bill  on  the  basis  of  a 
special  agreement,  alleged  by  Harper  to  have  been  made  between 
himself  and  McCulloch,  but  denied  by  McCuUoch.  The  bill 
delivered  amounted  to  65Z.  ISs.  2d.;  but  as  the  taxation,  in  the 
manner  described,  reduced  it  to  161.  14^.,  the  Master  allowed 
Harper  the  costs  of  the  taxation,  amounting  to  151.  Is.  2d.,  thus 
reducing  the  amount  due  from  Harper  to  McCulloch  to  1 Z.  12s.  lOd., 
for  which  amount  the  Master  signed  a  certificate.  On  this 
McCulloch  brought  an  action  in  the  District  Court  against  Harper 
for  the  recovery  of  the  amount  of  his  original  bill  {651. 13».  2d.), 
whereupon  Harper  applied  to  the  Pull  Court  for  an  order  to 
compel  McCulloch  to  give  up  certain  title  deeds  which  he  held  as 
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1887.        security  for  his  costs^  and  also  for  an  injunction  staying  the  totion. 

Me        On  the  amount  found  to  be  due  by  the  Master  (12.  128.  lOd.) 

®Q^^^^®  being  tendered  by  Harper,  both  these  orders  were  made,  and 

McGuIloch  was  allowed  a  fortnight  within  which  to  apply  to  the 

Primary  Judge  for  a  review  of  the  Master's  taxation. 

C.  J.  Manning  for  the  applicant.     The  Master  has  no  juris- 
diction to  entertain  the  question  whether  there  is  or  is  not  an 
agreement  between  the  parties.     If  the  fact  that  there  is  an 
agreement  is  established^  the  Master  should  tax  the  bill  on  the  basis 
of  that  agreement ;  but  if  that  fact  is  in  dispute  the  Master  has 
no  jurisdiction  to  go  into  the  facts  and  determine  whether  there 
is  or  is  not  an  agreement.     The  case  relied  on  by  the  Master  is 
Be  Philp  {1),  but  in  that  case  the  agreement  was  a  clear  one  in 
writing  :  the  &ct  that  there  was  an  agreement  was  not  disputed. 
In  In  re  Eyre  (2),  it  was  decided  that  where  an  agreement  goes 
to  the  whole  bill^  as  in  the  case  here^  its  validity  must  be  deter- 
mined before  the  bill  c>an  be  referred  for  taxation.     In  fn  re 
Beale  (3),  the  Master  of  the  Rolls  decided  that,  on  petition,  he 
had  not  jurisdiction  to  determine  the  construction  and  effect  of  a 
special  agreement  set  up  in  that  case,  and  that  there  was  nothing 
to  be  done  until  that  question  was  decided.     In  re  Thompson  (4), 
and  In  re  Whitcomhe  (5),  were  also  cited  in  support  of  the  appli- 
cation ;  and  8eton  on  Decrees,  p.  610,  was  referred  to. 

Owen,  Q.C.  {Field  with  him),  contra.  In  all  the  cases  relied  on 
in  support  of  the  application,  the  question  to  be  decided  was  as 
to  the  construction  of  the  agreement.  But  that  question  does 
not  arise  here.  The  interpretation  of  this  agreement  is  perfectly 
clear.  The  question  here  is  one  of  fact — agreement  or  no  agree- 
ment— and  a  question  of  that  kind  the  Master  has  jurisdiction  to 
determine,  even  though  he  may  not  have  jurisdiction  to  interpret 
a  contract. 

Under  the  Attorneys  Act  in  force  in  England  the  Master  has 
not  such  wide  powers  as  under  our  Act,  since  in  England  the 
Court  decides  the  facts  before  the  matter  is  referred  to  the 
Master,  whereas  here  the  parties  go  direct  to  the  Master. 

(1)  2  Gifl.  86.  (4)  8  Beav.  237. 

(2)  2  Ph.  367.  (5)  8  Beav.  140. 

(3)  11  Beav.  600. 
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He   refers  to  Deere  v.  Robinson  (6).     In  In  re  Hair  (7)    it       1887. 
was  decided  that  the  taxing  Masters  had  jurisdiction  to  deter-         ^ 
mine  questions  of  retainer ;  and  the  question  here  is  really  one  ^^q^^^^ 
of  retainer. 

He  also  refers  to  Be  Ransom  (8)  and  In  re  Philp  (1). 

0.  /.  Manning  J  in  reply.  The  question  here  cannot  be  regarded 
as  one  of  retainer^  since  it  is  admitted  that  McCulloch  was  retained. 
The  question  is  whether  his  charges  were  to  be  made  on  one  scale 
or  another.  Deere  y.  Robinson  (6)  does  not  apply^  the  question 
there  being  in  effect  whether  one  firm  of  solicitors  were  not 
agents  for  another  firm. 

Sib  W.  M.  Manning^  P.  J.  I  am  of  opinion  that  this  appli- 
cation must  be  dismissed.  In  most  of  the  cases  cited  in  the 
course  of  the  argument^  the  agreement  appears  to  have  been  in 
writing ;  but  there  is  nothing  in  any  of  them  to  show  that  any 
distinction  would  have  been  drawn  between  written  and  parol 
agreements.  For  the  purposes  of  the  present  discussion^ 
I  shall  take  a  parol  agreement  to  have  the  same  effect  as  a 
written  one^  although^  on  an  enquiry  as  to  the  fact  of  agreement 
or  no  agreement^  I  should^  in  the  absence  of  written  proofs  incline 
towards  the  ordinary  rules  of  taxation.  The  power  of  the  Master 
to  tax  bills  of  costs  in  this  colony  is  conferred  on  him  by  the  Attorneys 
OostsAct  (1 1  Vic.  No.  83)^  and  in  the  words  of  that  Act  bills  of  costs 
are  to  be  ''  taxed  and  settled  by  such  officer.''  Now^  I  am  clearly 
of  opinion  that  those  words  must  be  taken  to  mean  that^  so  far 
as  the  taxation  of  a  bill  of  costs  is  concerned^  the  Master  is  to 
be  invested  with  a  judicial  authority^  and  in  order  that  he  may 
exercise  that  authority  in  the  proper  manner^  I  think  the  Act  must 
be  taken  to  have  empowered  him  to  make  all  incidental  enquiries 
necessary  to  enable  him  to  come  to  a  right  decision  on  the 
matter  before  him.  Such  a  power  is  necessary  to  the  proper 
discharge  of  his  duties ;  and^  in  my  opinion^  includes  the  power 
to  enquire  whether  or  not  there  was  any  agreement  entered  into 
between  the  parties.  The  case  of  In  re  Philp  (1)  is  strongly  in 
&your  of  this  view  of  the  question.     I  consider  that  there  is  no 

(6)  7  Hare.  283.  (7)  10  Beav.  187.  (8)  18  Beav.  220. 

N.8.WJft.,  Vol.  VIIL,  Bq.  F 
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1887.       essential  difference  between  the  question  of  retainer,  wliich  it 

'^g        is  admitted  the  Master  has  power  to  determine,  and  the  question 

^^y^^^^^  oi  an  agreement  such  as  has  arisen  in  this  case.     It  seems  tome 

3i£anning,F.J.  ^^^  ^^  ^^  ^^^  desirable  that  the  Master  should  have  power  to 

take  the  course  he  has  adopted  in  this  case,  since,  otherwise, 

whenever  any  question  arose  as  to  one  of  these  agreements — 

which  are,  T  dare  say,  of  very  common  occurrence — ^the  parties 

would  be  put  to  the  expense  of  coming  to  this  Court  to  have  the 

question  decided  before  the  bill  could  be  referred  to  the  Master 

for  taxation. 

Application  dismissed  with  coats. 

Solicitor  for  respondent :  Hughes. 

NoTB. — His  Honour  refused  to  reriew  tlie  Master's  decision,  on  the  ground 
that  it  was  oontrar j  to  the  facto  disclosed  by  the  affidavits  on  which  the  Master 
decided  the  question,  holding  that  the  Court  ought  not  to  disturb  the  finding  of 
the  Master  unless  satisfied  that  his  decision  was  clearly  wrong. 


Feb.  24. 
On  Appxal. 

Darley  C.J. 
Faucett  J. 

and 
liines  J. 


JOHNSTON  AND  Othiss  v.  DICKENSON  and  Othess. 

Dowry  grant — "  Htir9  of  tuch  chUdrtn  law/ully  issuing*' — EsiaU  in  fte  timpU. 

G-rant  to  trustees  on  trust,  kc.  Remainder  to  B.  J.  and  F.,  his  wife.  In 
case  there  shall  be  but  one  child  of  the  said  marriage,  to  the  use  of  such  only 
child,  his  heirs  and  assigns  for  ever  ;  and  in  case  there  shall  be  more  than  one 
child,  then  to  the  use  of  all  and  every  the  children  of  the  said  mai*riage  equally^ 
to  be  divided  between  them,  share  and  share  alike  as  tenants  in  common,  aod 
of  ihs  Tieirs  of  tuch  chUdrw.  laio/utty  isnitng.  And  for  default  of  such  issue  of 
the  said  marriage,  or  being  such  if  all  shall  die  in  the  lifetime  of  the  said  K.  J. 
and  F..  his  wife,  or  of  the  survivor  of  them,  &c.,  &c. 

Held,  reversing  the  decision  of  Manning,  P. J.,  that  the  original  children  took 
as  tenants  in  common  in  fee  simple. 

This  was  an  appeal  by  three  of  the  defendants  against 
a  decree  on  farther  consideration  made  in  this  sait  by 
Manning,  P. J.,  on  the  25th  of  November,  1886.  The  decree 
appealed  from  is  reported  in  7  N.S.W.  L.R.  Eq.,  p.  63.  The 
following  grounds  were  stated  in  the  notice  of  appeal : — 1.  That 
upon  the  proper  construction  of  the  limitations  contained  in  the 
deed  of  grant  of  the  30th  Aprils  1840^  his  Honour  should  have 


TOL,  Vni.]  CASES  IN  EQUITY.  61 

held  that  the  children  of  Robert  Johnston  in  the  said  deed        ^Q^^- 
mentioned  took  estates  as  tenants  in  common  in  fee  in  the  lands    Johnston 
and  premises  therein  referred  to.  Dickbnson. 

2.  That  consequently  his  Honour  should  have  declared  that 
the  share  or  interest  of  the  late  Algernon  Johnston^  son  of  the 
said  Robert  Johnston^  and  now  deceased^  passed  under  the  will 
of  the  said  Algernon  Johnston  to  the  defendants^  Leslie 
Johnston^  Percival  Johnston^  and  John  Booth  Jones^  as  his 
executors  and  trustees  named  therein^  and  should  have  decreed 
accordingly. 

Dawson  appeared  for  the  plaintiffs  in  charge  generally. 

Lingen  for  the  three  appellant  defendants  mentioned  above. 
The  words  "lawfully  issuing"  are  mere  surplusage^  like 
''  lawfully  begotten/'  and  therefore  cannot  avail  to  cut  down  the 
fee  simple.  Besides^  there  are  no  words  in  the  deed  which 
indicate  of  whose  body  the  issue  is  to  be ;  and  it  is  laid  down 
(1)  that  unless  it  be  limited  by  the  gift  of  what  body  the  issue 
shall  be,  he  to  whom  such  gift  is  made  hath  a  fee  simple  (2). 

In  Idle  V.  Cook  (3)  it  is  laid  down  that  by  surrender  of  a  copy- 
hold to  the  use  of  baron  and  feme  for  their  lives  et  hceredum  et 
assignatorum  of  the  said  baron  and  feme,  et  pro  defectu  talis  exitua 
to  the  right  heirs  of  the  surrenderor,  the  baron  and  feme  take 
an  estate  in  fee ;  and  Povm,  J.,  in  his  judgment  in  that  case, 
says  that  the  words  de  or  ex  are  absolutely  necessary  to  make  an 
estate  tail.  To  make  an  estate  tail,  the  passage  '^  heirs  of  such 
children"  must  be  read  ''heirs  out  of  or  from  such  children 
lawfully  issuing.**  In  Abraham  v.  Twigg  (4),  it  was  decided 
that  a  gift  to  a  man  and  his  heirs  males  lawfully  engendered  was 
a  fee  simple,  though  limited  by  way  of  use,  the  ground  of  the 
decision  being  that  the  body  from  which  the  heirs  were  to  issue 
was  not  specified  by  the  gift.  Beresford^a  Oaae  (5)  is  not  an 
authority  on  the  point  in  question  here  in  favour  of  an  entail, 
since  in  that  case  the  decision  was  based  (in  the  last  three  lines 
of  the  report)  on  the  construction  of  the  whole  deed.     There  the 

(1)  Co.  Lit.  8.  81.  (4)  1  Cro.  Eliz.  478. 

(2)  Elphinstone  on  Deeds,  B.  72,  p.  230.  (5)  7  Sep.  41a. 
(»)  1  P.  Wms.  70. 

F  2 
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^^^'  gift  was  to  Greorge,  and  the  heirs  males  of  his  body  lawfully  begot- 
JoHNSToir  ten,  and  for  default  of  such  issue,  to  Aden  and  the  heirs  mates  of 
DioKVNsoK.  ^^^^  lawfully  begotten,  and  for  default  of  such  issue  to  the  heirs 
males  of  the  body  of  James,  and  the  following  estates  were 
estates  tail  in  express  technical  terms.  There,  before  and  after 
the  gift  to  Aden,  the  estates  given  were  estates  tail ;  those  after 
would  fail  unless  Aden's  estate  was  an  entail.  The  only  ''  issae  " 
could  be  from  (de)  Aden :  judgment  of  Willea,  C.J.,  in  Ooodright 
d.  Ghodridge  v.  Qoodridge  (6).  The  gift  over  in  this  deed  "in 
default  of  such  issue''  is  not  sufficient  to  cut  down  the  fee 
simple.  Olivant  v.  Wright  (7)  and  Idle  v.  Oook  (8)  are  authorities 
for  this  proposition.  Morgan  v.  Morgan  (8)  is  distinguishable  on 
the  ground  that  that  case  was  decided  on  the  construction  of  the 
whole  deed ;  and  it  could  be  supported  under  Btde  74,  ElphinaL, 
p.  234.  In  the  event  of  there  being  only  one  child  of  the 
marriage  of  Robert  and  Fanny,  he  clearly  takes  a  fee  simple 
under  the  grant,  and  therefore  to  construe  the  deed  consistently 
it  is  necessary  to  hold  that  if  there  were  more  than  one  child  of 
the  said  marriage,  the  children,  however  many  in  number,  took 
as  tenants  in  common  in  fee  simple. 

Simpson,  in  support  of  the  decree.  It  is  evident  that  in  the 
event  of  there  being  but  one  child  of  the  marrii^  of  Bobert 
and  Fanny,  the  draftsman  knew  the  proper  form  of  limitation  to 
give  that  child  the  fee  simple,  so  we  must  presume  that  he  was  not 
ignorant  of  the  proper  form  in  the  event  of  there  being  more  chil- 
dren than  one.  This  throws  us  back  on  the  question  of  the  correct 
meaning  of  the  words  "  lawfully  issuing."  There  are  three  pos- 
sible constructions  of  these  words.  1.  That  contended  for  by 
the  appellants — ^'  the  lawfully  issuing  heirs  of  such  children ;"  2. 
as  agreeing  with  children — "  the  heirs  of  such  lawfully  issuing 
children ;"  3.  As  governing  children  and  the  predicate  of  heirs— 
'^  heirs  lawfully  issuing  of  fdej  such  children."  It  is  laid  down 
in  Beresford'a  Oase  (4)  that  if  there  are  words  which  in  any  way 
show  from  what  body  the  issue  is  to  spring,  they  are  sufficient 
to  cut  down  the  fee  simple,  which  would  otherwise  pass  by  the 
gift.     I  contend  that  if  the  last  of  the  three  constructions  given 

(6)Wme8  874.  (7)  9  Ch.  D.  646.  (8)  L  JL  10  Eq.  Obs.  99. 
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above  is  taken^  tHe  bodies  whence  the  issue  is  to  spring  are        ^^7. 
snffioiently  designated.     If  the   words  "  lawfully  issuing  '^   can    Johnston 
be  construed  so  as  to  bear  any  meaning  at  all^  the  Court  will  dioksnbon. 
not  hold  that  they  are  mere  surplusage.     Our  contention  is  that 
the  deed  sufficiently  clearly  points  out  the  bodies  from  which 
the  issue  is  to  spring.. 

We  also  rely  on  the  gift  over^  unless  the  grant  is  read  as  if 
there  were  a  full  stop  after  the  limitation  to  the  child  of  the 
marriage  in  case  there  is  only  one  child.  The  limitation  of  the 
power  is  subsequent  to  the  grant  of  a  fee  simple^  and  is  there- 
fore useless^  for  if  the  children  take  as  tenants-in-common  in  fee 
simple^  the  gift  of  the  power  is  clearly  void. 

[Darlst^  C.J.  The  gift  over  is  contingent  on  no  child  being 
bom.     If  no  child  is  born^  Mrs.  Johnston  takes  the  power.] 

If  the  children  take  an  estate-tail,  the  gift  over,  in  default  of 
issue,  is  a  perfectly  good  remainder  at  any  time,  unless  or  until 
the  entail  is  barred. 

[Dablbt,  C.J.  Must  not  the  words  ''  in  default  of  such  issue" 
be  held  to  mean  "in  default  of  children  of  the  said  marriage.'* 
It  is  so  laid  down  in  Doe  d.  Cumberhach  v.  Perryn  (9.)] 

I  submit  that  they  do  not  bear  that  meaning.  "  The  word 
'issue'  prima  facie  means  descendants:"  Elphinstone  on  Deeds, 
128,  p.  820,  and  the  cases  there  cited — Ralph  v.  Oarrick  (10), 
Morgan  v.  Thomas  (11),  and  Denia'  Trusts  (12).  If  "issue"  is 
construed  as  "  children,"  the  grandchildren  are  cut  out. 

[Dablet,  C.J.  Not  if  so  construing  it  gives  the  children  a 
fee  simple.] 

[Faucbtt,  J.  "Such  issue"  must  refer  to  issue  mentioned 
before ;  t .6.,  children  of  the  said  marriage.] 

The  whole  deed  must  be  construed  together,  and  if  you  take 
the  meaning   of  the   first  words   as   doubtful,   it  is  more  in 

(9)  8  T.R.  4S4.  (11)  9  Q.B.D.  646. 

(10)  11  Ch.  D.  888.  (12)  Jr.  Sep.  10  Eq.  86.  ~ 
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^^^-       consonance  with  the  whole  of  the  deed  that  the  children  should 
Johnston    take  an  estate-tail  than  a  fee  simple.     See  Mphinsiane,  p.  323, 
DicKBifBON.  corollary  to  v.  128. 

Lingen  in  reply. 

If  the  first  words  give  a  fee  simple^  no  subsequent  words,  if 
merely  doubtful,  can  cut  that  down  to  an  estate-tail.  In  default 
of  issue  means  ''  if  no  children  are  bom  of  the  said  marriage." 

[Dablet^  C.J  Suppose  this  were  an  estate-tail ;  if  there  were 
four  children  of  the  marriage,  and  three  died  unmarried  during 
their  parents'  lifetime,  but  one  survives,  what  becomes  of  the 
estates  of  the  three  deceased  children  ?] 

They  revert  to  the  Crown.  That  would  be  a  singular  form  of 
an  endowment  to  encourage  settlement  and  population.  If  only 
one  child  is  bom  he  takes  a  fee,  but  if  three  are  born  and  two 
die  in  infancy,  or  before  barring  their  entail,  their  shares  woold 
go  to  the  Crown,  and  the  survivor  would  take  only  one-third. 
"  In  default  of  such  issue''  cannot  mean  a  general  failure  of 
issue,  and  therefore  the  subsequent  words  are  idle.  The  separate 
shares  have  not  been  dealt  with  at  all  beyond  being  given  to  the 
children.  The  words  '^in  default  of  such  issue''  apply  to  the 
whole  property,  not  to  the  separate  shares  of  it.  Another  inter- 
pretation of  ''  such  issue"  is  that  it  is  an  abbreviation  of  ^'  such 
children  lawfully  issuing  /'  and  therefore  "  issue"  is  limited  to 
children  of  the  marriage,  which  is  more  consistent  with  the 
attempt  to  give  the  parents  a  power  of  appointment,  if  the  issae 
died  in  the  life  of  the  survivor. 

The  following  authorities  were  also  referred  to  in  the  course  of 

the  argument : — Doe  d.  lAttledale  v.  Smeddle  (1 3),  Foster  v.  Hayes 

(14),    Jarman  on    Wills,  vol.   II.,   455,   4th   ed. ;    Morgan   v. 

Morgan  (15). 

Our.  adv.  vtdi. 

July2S.         On  the  25th  of  July,  1887^  the  judgment  of  the  Court  was 
delivered  by 

Judgment         Faucbtt,  J.     This  is  an  appeal  from  a  decision  of  the  Primary 
Judge  ;  and  the  only  question  is,  whether  his  Honour  was  right 
(18)  2  B.  &  Aid.  126.  (14)  2  E.  &  B.  27.  (15)  10  £q.  99. 
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in  holding  tliat  under  the  limitations  of  a  grant  from  the  Crown        ^^^' 
of  certain  lands  mentioned  in  the  pleadings  the  children  of  Robert    Johnbtoh 
Johnston  and  Fanny  Johnston,  his  wife,  for  whose  benefit  the  DiomrsoM. 
grant  was  issued,  took  estates  as  tenants  in  common,  in  tail,    paucett  J. 
The  grant  is  to  trustees,  and  the  limitations  are  as  follows : — ^To 
hold  to  the  trustees  and  their  heirs  to  the  use  of  Robert  Johnston 
for  his  life,  and  on  his  death  to  the  use  of  Fanny  Johnston  for 
her  life,  and  after  the  decease  of  the  survivor  of  them,  the  said 
Robert  Johnston  and  the  said  Fanny,  his  wife,  in  case  there 
should  be  but  one  child  of  the  said  marriage,  to  the  use  of  such 
only  child,  his  or  her  heirs  and  assigns  for  ever ;  and  in  case 
there  should  be  more  than  one  child,  then  to  the  use  of  all  and 
every  the  children  of  the  marriage  of  the  said  Robert  Johnston 
and  Fanny,  his  wife,  equally,  to  be  divided  between  them  share 
and  share  alike  as  tenants  in  common,  and  of  the  heirs  of  such 
children  lawfully  issuing,  and  for  default  of  such  issue  of  the 
said  marriage,  then  to  the  uses  in  the  said  deed  of  grant  men- 
tioned. 

This  case  must,  we  think,  be  governed  by  the  case  of  Abraham 
V.  Ttoigg  (4),  Bormer^a  Oase  (cited  in  Beresford's  Oase)  (16),  and 
by  the  case  of  Idle  v.  Oook  (8). 

In  the  former  case,  the  words  of  the  limitation  were  ''  to  the 
use  of  Gabriel  Dormer  and  his  heirs  male  lawfully  begotten,  et 
pro  defectu  talis  exitus,  then  to  the  use,  &c.,  &c. ;  and  it  was 
adjudged  that  Gabriel  Dormer  had  a  fee  simple. 

In  the  other  case — Idle  v.  Oook — the  question  arose  in  reference 
to  a  surrender  of  copyhold  lands  to  certain  uses,  the  construc- 
tion of  which,  it  was  held,  must  be  the  same  as  if  the  estate  had 
been  limited  by  feoffment  or  any  other  deed,  and  must  be 
governed  by  the  same  .rules  of  the  common  law.  In  that  case 
Zachariah  Cliff  being  seised  in  fee  of  copyhold  lands,  surren- 
dered them  to  the  use  of  himself  for  life,  and  after  his  decease  to 
the  use  of  Valentine  Cliff,  his  eldest  son,  and  Alice,  his  wife,  pro 
et  durante  termino  vitarum  suarum  et  hceredum  et  a^eignatorum 
prcedictorum  Valentini  et  Alicioe  et  pro  defectu  talis  exittis,  to  the 
use  of  the  right  heirs  of  Zachariah  for  ever.  Gould,  J.,  thought 
that  this  was  an  estate-tail,  but  the  other  Judges — Powis,  J., 

(16)  7  Rep.  41  iw 


56  CASES  IN  BQUITT.  [N.  S.  W.  B. 

1887.       Powell,  J.,  and  HoU,  C.J. — although  thinking  that  the  surren. 
Johnston    derer  intended  to  give  Valentine  and  Alice  only  an  estate-tail, 
DicKsisrsoN.  ^^^^  ^^  ^  ^^  ^^  estate  in  fee  in  Valentine  and  Alice. 
Faucett  J         "^^^  reason  given  for  the  decision  is^  that  it  is  a  constant  rule 
of  law  that  it  is  necessary^  upon  the  creation  of  every  estate- 
tail^  that  it  be  expressed  in  certain  of  what  bodies  the  heirs 
inheritable  should  issue^  and  this  is  of  the  essence  of  the  estate 
(17).     The  words  of  the  limitation  give  a  fee  simple  to  Valentine 
and  Alice ;  and  that  fee  simple  is  not  cut  down   to  an  estate- 
tail  by  the  subsequent  words^  pro  defectu  talis  eaoUus,  as  they  do 
not  show  from  what  body  the  issue  is  to  come  ;  "  for  the  words 
(such  issue)'^  says  Eolt,  C.J.^  "  import  heirs  general,  for  there 
is  no  heir  but  is  the  issue  of  some  body ;  so  that  it  is  only  the 
limitation  of  one  fee  simple  for  another.'' 

No  doubt  it  is  not  necessary,  in  order  to  create  an  estate- 
tail,  that  any  precise  words,  such  as  de  corpore,  should  be  used 
to  indicate  the  body  fi;pm  which  the  heirs  should  come.  Equi- 
valent words  are  sufficient,  and  in  Beresford's  Oase  (5)  some  cases 
are  mentioned  in  which  equivalent  words  were  used.  In  one 
the  words  de  B.  et  K.  exetintes,  and  hceredes  de  m,  were  considered 
as  sufficiently  pointing  out  the  body  from  which  the  heirs  were 
to  spring.  "  All  this,'*  in  the  language  of  the  report,  "  is  by 
force  of  this  preposition  (dej  and  issuing.'' 

In  another  case  the  words  "quae  sibi  contingerit  habere  da 
uxore  8ua*^  are  held  sufficient.  In  another  case  the  words 
"  hceredibua  suia  de  prima,  uxore  "  are  held  sufficient. 

In  Bereaford^a  Oaae  (5)  it  is  evident  that  in  the  construction 
of  the  limitations  all  parts  of  the  deed  are  read  together ;  and, 
in  order  to  give  effect  to  the  whole,  Aden's  estate  was  held  to  be 
an  estate  tail. 

So  also  in  Morgan  v.  Morgan  (15),  the  .Master  of  the  BoQs 
would  seem  to  have  wished  to  give  effect  to  all  parts  of  the 
settlement.  Besides,  his  Lordship  probably  considered  that  the 
words  '^if  he  died  without  issue,"  as  applied  to  each  of  the  sons, 
sufficiently  pointed  out  the  body  from  which,  in  each  case,  the 
heirs  were  to  come. 

In  the  present  case  there  are  no  such  expressions  to  indicate 
(17)  Co.  Lit  1  Inst.  27. 
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the  bodies  from  which  the  heirs  are  to  come.     And  when  we        ^^^- 
consider   the   limitations   we   find   that   there   are   two   events    Johnston. 
mentioned.     The  first  is,  that  there  shonld  be  only  one  child  of  dickbwbon. 
the  marriage  of  Robert  Johnston  and  Fanny,  his  wife      The    ffaueettJ, 
second  is,  that  there  shonld  be  more  than  one  child.     In  the 
first  case,  after  the  death  of  the  snrvivor  of  Robert  Johnston  and 
Fanny  Johnston,  an  estate  in  fee  simple  is  clearly  given  to  the 
only  child.     In  the  other  event,  an  estate  is,  with  equal  clear-     . 
ness,  given  to  all  and  every  the  children  as  tenants  in  common 
in  fee  simple.     The  words  "  lawfully  issuing  *'  are  not  sufficient 
to  cut  down  that  fee  simple  to  any  estate  tail,  as  they  do  not 
point  out  the  body  from  which  the  heirs  are  to  come.     They 
must  be  treated  as  surplusage,  and  as  having  no  effect,  as  all 
the  heirs  must  be  "  lawfully  issuing.*'     How  it  might  be  in  the 
owe  of  a  will,  it  is  not  necessary  to  say.     In  this  way  the  limita- 
tions are  uniform — ^in  the  one  case  an  estate  in  fee  simple  is 
given  to  the  only  child,  in  the  other  case  an  estate  in  fee  simple 
is  likewise  given  to  all  the  children  as  tenants  in  common. 

There  in  a  third  event,  namely,  that  there  should  be  no 
children  of  the  marriage ;  in  which  case  the  limitations  are  to 
other  uses.  But  with  this  we  have  nothing  to  do.  We  are  of 
opinion,  therefore,  that  the  children  of  Robert  Johnston  and 
Fanny,  his  wife,  take,  under  the  grant,  estates  as  tenants  in 
common  in  fee  simple. 

The  order  will  be  drawn  up  accordingly,  costs  to  be  paid  out 
of  the  estate. 

Solicitors :  F.  B.  Wilkinson,  Rowley  8f  Hills,  John  Dawson  ^  Son. 
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1886.  GREEN  and  Others  v.  FLETCHER  and  Others. 

April  12.      I»»T>t**«i  notice — Fraud  in  principal — Solicitor — Knowledge  of  primcipal*§  fraud— 
Diatinction  between  right  to  sue  and  equitable  eetate — Acquiescenu — ^Innocent 
Manning,?  J.      Purchasers  for  value. 

W.  purchased  certain  laads  froiu  plaintiffs  under  circumstances  which  amounted 
to  fraud  on  his  part,  and  0.  acted  as  his  solicitor  in  the  transaction.  W.  after- 
wards sold  the  land  in* question  to  defendants,  who  had  no  knowledge  or  actual 
notice  of  W.'s  fraud,  but  C.  acted  as  their  solicitor.  The  plaintiffs  sought  to 
impute  to  the  defendants,  through  C,  notice  of  their  right  to  sue  to  have  the 
conveyance  to  W.  set  aside,  on  the  ground  of  fraud. 

Seldf  on  appeal,  that  the  plaintiffs  must  fail,  since  C.  either  knew  of  W.'s  fraud 
or  of  some  circumstances  suspicious  eaough  to  make  him  unwilling  to  diTuUfethem 
to  a  subsequent  client,  in  either  of  which  cases  the  rule  laid  down  in  JTeitiiedy 
▼.  Oreen  would  apply ;  or  else  he  knew  no  more  than  that  the  plaintiffs  had  a 
right  to  sue  to  have  the  oonToyance  from  them  to  W.  set  aside,  in  which  case 
the  doctrine  of  imputed  notice  did  not  apply. 

Held,  also,  that,  as  against  the  defendants,  the  plaintiffs  had  lost  their  right 
of  suit  by  acquiescence. 

The  Court  will  not  extend  the  doctrine  of  imputed  notice. 

Decree  of  Manning,  P.J„  upheld. 

This  suit  was  instituted  to  set  aside  a  conveyance  of  certain 
lands  by  Brown  to  the  defendants,  on  the  ground  that  the  defen- 
dants were  affected  through  Capper,  the  solicitor,  who  acted  for 
them  in  the  purchase  of  the  land,  with  imputed  notice  of  a  fraud 
practised  on  the  plaintiffs  in  the  purchase  of  the  same  lands  from 
them  by  one  White,  for  whom  Capper  was  at  the  time  acting  as 
solicitor.  It  was  admitted  that  the  defendants  had  no  actual 
notice  of  the  fraud  in  question.  The  suit  was  heard  before  Sir 
W.  M.  Manning,  P. J.,  and  on  the  12th  of  April,  1886,  he 
delivered  his  judgment  (in  which  the  facts  of  the  case  are  fully 
dealt  with)  as  follows : — 

Sir  W.  M.  Manning,  P.J.  This  suit  is  in  the  name  of 
the  plaintiff,  John  Green,  in  virtue  of  his  being  administrator 
of  the  estata  of  his  deceased  wife,  Abigail  Green,  and  of  his 
acts  in  that  capacity  ;  but  it  must  be  regarded  in  Equity  as  that 
of  Mrs.  Greenes  three  children,  for  whom  (as  administrator  of 
her  real  estate)  he  is  a  trustee. 


VOL.  VIII.]  CASES  IN  EQUITY.  59 

The  defendants  are  Alexander  Bf own,  of  Newcastle,  and  ^^^' 
Messrs.  Fletcher,  Stokes,  Sweetland,  and  Law,  the  present  Grbxm 
proprietors  of  the  Ferndale  Colliery,  near  Newcastle,  the  sale  of  yl^tcukr. 
which  to  them  by  defendant  Brown  forms  the  subject  of  the  suit  jfo^^^-^^p j 
of  Harper  and  another  v.  Brown  and  others  (including  the  other 
present  defendants),  which  was  heard  by  me  last  year,  and  is 
still  pending  under  appeal.  The  purpose  of  the  present  suit  is 
to  obtain  a  decree  setting  aside  a  conveyance  made  on  the  12th 
April,  1876,  by  the  plaintiff  as  such  administrator,  to  a  pre- 
decessor in  the  defendant's  title,  named  White,  a  merchant  at 
Newcastle,  of  certain  blocks  of  land  now  constituting  part  of  the 
Ferndale  colliery  property  ;  and  the  grounds  of  suit  are  that  the 
conveyance  was  obtained  fraudulently  and  at  a  great  undervalue, 
and  that  the  defendants  respectively  had  notice  of  the  fraud 
when  acquiring  a  title  under  the  conveyance.  The  lands  claimed 
to  be  recovered  are  three  blocks,  known  as  Nos.  2,  3,  and  4,  at 
Throsby  Creek,  Tighe's  Hill,  near  Newcastle,  and  respectively 
containing  33  acres,  19  acres,  and  33  acres,  which  lands  were 
sworn  to  be  now  of  great  value,  and  are  charged  to  have  been  so 
at  the  time  of  the  conveyance  to  White.  The  notice  by  which 
the  defendants  Fletcher,  &c.,  are  sought  to  be  affected  so  as  to 
render  the  conveyance  to  White  assailable  as  against  them,  is 
not  personal,  but  is  "  imputed  **  to  them  by  reason  of  the 
knowledge  possessed  by  the  solicitor  whom  they  employed  in 
obtaining  their  title  and  conveyance,  and  who  had  been  pre- 
viously employed  in  the  several  transfers  by  which  the  lands  had 
passed  to  White  and  from  White  to  Brown.  The  first  of  these 
was  the  conveyance  which  is  now  impugned.  The  second  was  a 
conveyance  of  the  same  lands  by  J.  S.  Willis  to  White  (which 
will  be  further  mentioned),  dated  25th  April,  1876;  and  the 
third  was  a  conveyance  executed  in  April,  1880,  by  White  and 
others  to  defendant  Brown  by  way  of  trust  with  certain  powers 
of  sale,  under  which  he  conveyed  to  these  other  defendants  in 
October  of  the  same  year.  As  Mr.  White  had  no  longer  any 
interest  in  the  lands  sought  to  be  recovered  by  this  suit,  he  was 
not  made  a  party  to  it ;  and  thus,  although  the  principal  subject 
of  inquiry  affects  his  reputation,  and  in  a  less  degree  that  of  Mr. 
Bingle,  his  mercantile  partner,  they  had  no  power  to  take  part  in 
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J 886.  the  inquiry  ;  and  as  moreover  neither  of  the  actual  parties  to  the 
Gbibn  suit  thought  fit  to  call  them  as  witnesses,  there  is  a  danger  of 
Fletchbb.  injustice  to  them,  through  the  absence  of  such  explanation  as 
Manninff.FJ.  ^^^7  might  have  been  able  to  give.  Mr.  White  has,  indeed,  been 
in  England  from  a  time  anterior  to  the  commencement  of  this 
suit,  but  he  might  have  been  examined  under  a  commission  if 
the  defendants  had  thought  fit ;  but  this  was  not  done ;  and  Mr. 
Single  was  in  Court  at  the  hearing,  and  was  (as  has  been 
intimated  to  me  since  the  hearing)  ready  to  have  given  evidence 
if  he  had  been  called.  This  is  very  embarrassing  to  the  Court, 
and  certainly  calls  for  as  much  reservation  in  favour  of  these 
gentlemen  as  is  possible  ;  but  I  have,  nevertheless,  to  decide  the 
issues  raised  in  this  suit  as  between  the  actual  parties  and  upon 
such  evidence  as  they  have  chosen  to  produce.  The  history  of 
the  case  as  established  by  the  evidence  (laying  aside  small 
differences  of  memories  and  giving  my  own  conclusions  on  such 
few  contradictions  as  arose  in  the  evidence)  is  as  follows : — In 
1840  a  Mr.  P.  L.  Campbell  acquired  from  the  Crown  by  deeds  of 
grant  the  three  parcels  of  land  now  in  question,  together  with  a 
fourth,  adjoining  No.  2,  which  was  numbered  1 ;  and  in  the 
following  year  he  executed  a  mortgage  with  a  power  of  sale,  of 
those  lands  and  two  town  allotments  of  small  value,  to  Gordon 
Sandeman  to  secure  2500Z.  and  interest.  In  1842  the  latter 
assigned  the  mortgage  to  Arthur  Willis,  and  in  1843  Arthur 
Willis  assigned  it  with  other  properties  by  deed  of  assignment 
executed  by  himself  and  his  co-partners  in  trade  to  three  trustees 
upon  trusts  for  the  creditors  of  his  firm  of  Willis,  Sandeman  &  Co. 
Of  these  three  trustees  Mr.  J.  S.  Willis  is  now,  and  was  in  1876, 
the  sole  survivor.  The  trustees  placed  the  four  parcels  of  land 
in  the  hands  of  a  Mr.  Stubbs  for  sale,  under  the  power  of  sale  in 
•  the  mortgage;  and  in  1845  Mr.  Stubbs  sold  them  by  private 
contract  to  one  Entwistle,  of  Newcastle,  the  father  of  Abigail 
Green,  for  say  140Z.,  and  received  a  deposit,  leaving  the  balance 
to  be  secured  by  mortgage  at  two  years.  Entwistle  was  imme- 
diately let  into  possession.  He  had  bought  for  himself  and  one 
Robson  jointly,  and  they  divided  the  purchase  between  them, 
Robson  taking  Nos.  1  and  3,  and  Entwistle  Nos.  2  and  4.  They 
forthwith  erected  small  houses  on  Nos.  1  and  2  respectively,  and 
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fenced  in  the  other  allotments  in  connection  with  those  blocks.        ^^^' 
Bntwistle  died  intestate  fifteen  months  after  the  purchase,  leaving      Gbbbn 

!  a  widow  and  an  only  child,  Abigail  (afterwards  Abigail  Green,    flitchib. 

by  marriage  with  the  plaintiff),  who  became  his  heiress  under  jfanjiii»^,P.J. 
the  then  existing  law  of  inheritance.  Some  time  after  Bntwistle's 
death  his  widow  and  Bobson  went  to  Sydney  and  saw  Mr.  J.  S. 
Willis,  apparently  the  more  active  trustee,  to  whom  they  offered 
payment  of  the  balance.  It  was,  however,  refused  on  some 
ground,  which  they  understood  to  be  that  the  trustees  were  at 
variance ;  but  they  were  told  by  Mr.  Willis  to  the  effect  that 
they  could  go  on  holding  the  land,  ftnd  that  they  should  not 
suffer.  Mr.  Willis  in  his  evidence  before  me  denied  this  offer  of 
payment,  although  he  admitted  that  some  Entwistle  had  come  to 
him  about  something  he  could  not  recollect.  I  do  not  rely  on  his 
memory,  and  I  believe  the  fact  to  have  been  as  alleged.  In  1846, 
the  contract  was  given  into  the  hands  of  a  Mr.  Parry  Long,  a 
Sydney  solicitor;  and  it  appears  by  a  letter  of  8th  August 
written  by  Mr.  J.  S.  Willis  as  trustee,  to  Mr.  Norton  as  solicitor 

[  for  the  trust,  that  a  conveyance  under  the  contract  with  Entwistle 

was  then  contemplated,  and  that  the  title  deeds  were  sent  to  Mr. 
Parry  Long  for  that  purpose.  For  some  unexplained  reason, 
however,  nothing  was  done,  and  eventually  the  contract  was,  as 
there  is  reason  to  believe,  lost  in  a  fire  at  Mr.  Long^s  office.  From 
that  time,  Bobson  and  the  Greens  do  not  appear  to  have  offered 
or  to  have  been  asked  for  the  balance  of  the  purchase  money, 
and  the  lands  remained  in  the  possession  of  Robson  and  of 
Entwistle^s  family,  without  disturbance,  and  without  conveyance. 
Altogether,  it  is  clear  to  me  that  the  title  of  Entwistle's  repre- 
sentatives, and  of  Robson  through  him,  to  their  respective  parts, 
was  and  continued  to  be  complete,  in  Equity,  subject  to  the 
payment  of  the  balance  of  purchase  money,  up  to  the  time  of  the 
l^ransactions  with .  White  in  1876 ;  whilst,  however,  the  legal 
estate  remained  in  the  assignment  trustees,  for  want  of  a  con- 
veyance. I  am  also  satisfied  that  Bobson,  and  Entwistle  and  his 
representatives,  held  and  retained  up  to  1876  such  a  possession 
as  was  sufficient  against  all  the  world,  when  taken  in  connection 
with  their  equitable  title,  and  even  independently  of  title,  under 
the  Statute  of  Idmitations.     In  or  before  1875,  White  appears  to 
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1886.  have  discovered  that  the  lands  still  stood  in  the  names  of  the 
GunN  assignment  trustees,  and  he  thereupon  negotiated  with  Mr.  J.  S. 
Fletcher.  ^iHis  for  the  purchase  of  all  four  allotments ;  and,  in  August, 
ManninqVl  ^^"^^y  ^'^  obtained  from  Mr.  Willis  a  contract  for  the  sale  of  them 
to  him  for  250Z.,  and  paid  him  a  deposit  of  56Z.  At  this  time 
another  of  the  trustees  was  supposed  to  be  alive  in  England^  and, 
accordingly,  a  conveyance  from  him  and  Mr.  Willis  jointly  was 
prepared,  and  was  signed  by  Mr.  Willis  and  sent  home  to 
England  for  the  other  signature.  The  conveyance  purported  to 
be  on  a  contract  for  sale  under  the  power  contained  in  Mr. 
Campbell's  mortgage,  and  did  not  purport  to  assign  Campbell's 
moi-tgage  debt,  which  fact  will  be  seen  to  be  material  in  con- 
nection with  the  representations  which  will  be  shown  to  have 
been  made  by  White  to  the  Green  family.  Mr.  Willis  stated 
that  he  knew  of  the  sale  to  Entwistle,  but  thought  it  had  been 
forfeited  and  that  he  must  have  so  informed  Mr.  White  ;  but  the 
price  to  be  paid  by  White  to  Willis  was  grossly  inadequate  for 
the  lands  with  a  good  title.  The  other  trustee  was  found  to  be 
dead,  and  afterwards  Mr.  Willis,  as  sole  surviving  trustee, 
conveyed  to  White  in  the  same  terms.  That  was  the  deed  of 
25th  April,  1876 ;  but  in  the  interim,  that  is  to  say,  in  January, 
1876,  White  had  set  himself  to  acquire  such  rights  as  might  be 
in  the  persons  iu  possession,  and  in  that  interim  he  had  the 
dealings  with  the  Green  family,  which,  as  will  be  seen,  resulted 
in  the  plaintiff's  conveyance  to  him.  Some  time  before  this  Mrs. 
Abigail  Green  had  died  intestate,  leaving  two  daughters  and  a 
son,  and  the  legal  effect  of  her  death  intestate  was  that  her 
interest  in  these  lands  became  the  subject  of  administration  under 
our  Act  for  the  distribution  of  intestates'  real  estate,  but  that  her 
three  children  became  beneficially  entitled  as  sole  next  of  kin, 
subject  to  a  life  tenancy  by  the  curtesy  in  her  husband.  The 
latter  was,  as  her  widower,  entitled  to  take  out  administration, 
but  no  steps  had  been  taken  by  him  for  that  purpose,  nor  were 
any  contemplated.  The  whole  family  were  of  the  class  of  coal 
miners,  and  were  apparently  quite  ignorant  of  law  beyond  under- 
standing that  the  children  had  become  entitled  to  the  land.  The 
father  was  a  man  who  could  neither  read  nor  write,  and  was  of 
small  intelligence.     He  had  not  been  living  with  his  wife  or  his 
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family  for  years,  and,  as  he  stated,  and  as  I  believe,  he  took  no        1886^ 

interest  in  their  affairs,  and  on  his  own  part  he  had  not  the  least  Gbbin 
idea  of  his  tenancy  by  curtesy,  or  of  his  having  any  sort  of  p^i^btcher. 
personal  interest  in  the  property.  In  January,  1876,  the  MannitCg.VJ, 
daughters  were  respectively  of  the  ages  of  about  20,  and  under 
19,  and  the  son  was  only  17.  The  eldest  daughter  was  married 
to  a  coalminer  named  McNaughton,  the  other  was  in  service,  and 
the  son  was  a  wheeler  in  a  coal  mine.  The  representations  which 
led  ultimately  to  the  plaintiff's  conveyance  began  in  or  before  the 
early  part  of  January,  1876,  and  were  made  first  to  Robson,  and 
then  through  him  to  young  Mrs.  McNaughton,  through  whom 
again  they  reached  her  sister,  brother,  and  husband,  and  possibly 
her  father;  and  these  all  appear  to  have  relied  on  her  and  to 
have  allowed  themselves  to  be  led  by  her  in  the  matter.  She 
was  approached  by  Mr.  Robson,  on  behalf  of  White,  after  Robson 
had  made  his  own  terms,  as  he  thought,  with  White  to  surrender 
No.  3,  on  condition  that  he  should  receive  a  confirmation  of  title 
for  No.  1.  White  had  begun  by  sending  for  Robson  and  telling 
him  that  he  had  got  the  deeds  for  the  four  lots,  but  that  he  knew 
that  he  (Robson)  had  a  house  on  the  land,  and  that  he  wished  to 
arrange  with  him  ;  and  thereupon  Robson  told  him  of  Entwistle's 
purchase  from  Stubbs,  as  agent*  of  the  trustees,  and  of  the 
payment  of  the  deposit  money,  and  the  offer  of  the  balance 
by  himself  and  Mrs.  Entwistle,  and  its  refusal  by  Willis, 
and  of  the  division  between  Entwistle  and  himself,  and  the 
interest  of  Mr.  Green's  children  under  Entwistle.  White,  how- 
ever, said  that  there  had  been  a  mortgage  on  the  land,  and 
that  he  had  the  deeds;  and  he  told  Robson  that  if  he  would 
assist  him  with  the  Greens  to  get  their  interest,  he  would  give 
them  compensation,  and  he  would  give  him,  Robson,  the  deeds 
of  No.  1  on  his  also  foregoing  any  claim  to  No.  3.  To  this 
Robson  agreed ;  and  he  undertook  to  see  the  Greens  under 
instructions  which  Mr.  White  gave  him,  particularly  about  the 
mortgage.  Robson  then  called  on  Mrs.  McNaughton,  taking 
with  him  her  husband's  father.  He  began  by  saying  that  he 
had  bad  news  for  the  family,  that  Mr.  White  had  bought  the 
mortgage  belonging  to  the  land,  and  they  were  going  to  lose  all 
claim  to  it ;  but  he  thought  that  if  they  would  give  up  possession 
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1886.       without  any  bother,  Mr.  White  would  give  them  a  smaU  recom- 
Grksn      pense.     Mr.  McNaughton,  sen.,  then  suggested  that  they  should 
Plbtcher.   *^^®  1001.  each,  rather  than  lose  all,  and  Robsou  said  he  thought 
Mahning  P  J.  White  would  give  it  to  them  rather  than  to  the  lawyers  if  they 
would  part  with  the  land  quietly ;  and  he  advised  that  they 
should  take  those  amounts,  as  they  would  have  no  chance  in 
fighting  about  it.      Mrs.  McNaughton  would  give  no  answer 
then,  but  said  she  would  think  over  the  matter.     Soon  after- 
wards Mr.  Bingle  came  to  her  house  on  behalf  of  White,  with  a 
paper  for  signature,  which  he  left  with  her;    and  in  evident 
pursuance  of  instructions  from  White,  he  told  her  it  would  be 
better  for  them  to  give  up  quietly  rather  than  go  to  law,  and 
that  White  had  bought  the  mortgage  deed  from  the  origrmal 
owner  (as  Mrs.  McNaughton  had  understood  him  to  say),  and 
that  his  title  was  better  than  theirs.     She  did  not  sign  the 
paper,  nor  was  that  particular  paper  at  any  time  signed.     She 
afterwards  told  White  she  could  do  nothing  without  Mr.  Slater, 
a  solicitor  who   had  acted   as  trustee  for  the  family.     White 
replied  that  Slater  was  nothing  to  him  ;  that  the  land  had  cost 
him  a  deal  of  money,  and  he  must  have  it  by  fair  means  or  fool 
(meaning,  I  hope,  by  submission,  or  by  adverse  proceedings  at 
law) ,  and  would  not  wait  any  longer,  but  that  he  would  rather 
give   them,   the   Greens,    lOOZ.    each   than   go   to   law.      Mrs. 
McNaughton  went,  however,  to  see  Mr.  Slater,  but  she  found 
him  ill  and  greatly  out  of  temper,  and  he  expressed  himself  tired 
of  the  trust,  and  ordered  her  away.     She  then  again  saw  Mr. 
White  and  told  him  what  Mr.  Slater  had  said,  which  fact  is 
material,  inasmuch  as  the  defendant's  counsel  laid  much  stress 
upon  the  family  having  had  Mr.  Slater  for  an  adviser.     White 
said  to  her  in  reply,  that  Mr.  Slater  was  "  a  wise  man  to  have 
nothing  to  do  with  it,  as  he  knew  he  could  do  nothing  against 
the  title.'^    On  this  occasion,  or  subsequently,  Mrs.  McNaughton 
agreed  to  White's  terms  and  arranged  for  a  meeting  at  White's 
office,  at  which  her  father  and  brother  and  sister  should  be 
present.     Before  that  meeting,  she  called,  with  her  husband,  at 
White's  office,  to  sign  a  new  paper  which  had  been  prepared  by 
White's    solicitor,   and   which   was   afterwards   signed  by  the 
others.     On  this  occasion  White  asked  McNaughton  if  he  was 
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willing  for  his  wife  to  sign,  and  on  his  saying  he  supposed  so,  1886. 
White  said  that  there  was  no  supposing  about  it — that  he  Gbbbn 
must  say  '^  Yes  or  no/*  Upon  this  he  said  "  Yes,**  and  they  yt^vtchkr, 
both  signed.  After  this  Mrs.  McNaughton,  her  father,  sister,  j^^^^^-^-  p  j 
and  brother  met  on  the  1 8th  January  at  Whitens,  and  at  that 
meeting  White's  solicitor  was  present'  with  the  paper  last 
mentioned,  but  the  Greens  had  no  solici  tor  or  other  independent 
adviser.  On  this  occasion  White  stated,  in  the  presence  of  all, 
that  '^  he  had  a  be  tter  title  than  theirs,  that  he  had  bought  the 
mortgage  deed,  and  they  had  lost  all  claim  to  the  land,  and  that 
any  payment  to  th  em  was  only  a  matter  for  his  consideration, 
and  that  he  was  going  to  give  lOOZ.  to  each  as  a  present,  rather 
than  pay  it  to  the  lawyers,  and  that  he  would  do  so  out  of  con- 
sideration for  their  having  been  in  expectation  of  getting  the 
land  and  for  their  giving  it  up  without  any  bother.**  The  young 
people  evidently  believed  all  that  was  said,  and  supposed  that 
their  title  was  gone  by  reason  of  some  superior  right  under  some 
mortgage,  and  they  said  they  would  rather  sign  than  go  to  law, 
and  they  agreed  to  take  1002.  each,  and  were  told  that  they 
should  be  paid  when  they  came  of  age.  Ultimately,  the  docu- 
ment was  signed  by  the  father  as  a  marksman,  by  the  three 
children  of  Mrs.  Green,  and  by  White,  and  was  witnessed  by 
White's  solicitor.  In  consequence  of  old  Green*s  inability  to 
read  or  write,  a  Mr.  Wallace  was  sent  for  to  explain  the  docu- 
ment to  him,  and  to  witness  his  execution  as  a  marksman  ;  and 
he  came,  but,  for  reasons  which  do  not  appear,  he  did  not  so 
attest.  The  attestation  of  old  Green's  mark  is  by  White's 
solicitor,  and  is  without  the  usual  declaration  that  the  document 
had  been  read  over  to  him  and  explained  so  that  he  understood 
it.  It  will  be  material  to  set  the  dociftnent  out  in  full,  because 
it  has  the  stamp  of  one-sided  and  able  legal  preparation,  and 
because  it  shows  upon  its  face  that  the  solicitor  who  prepared  it 
and  through  whom  notice  of  the  fraud  is  now  imputed  to  his 
subsequent  clients,  had  the  fullest  knowledge  of  many  of  the 
most  material  facts — ^such  as  the  fact  that  Mrs.  Green  and  her 
daughter  had  some  title  to  the  land,  that  the  transaction  was  put 
upon  the  legal  basis  of  sale,  and  that  the  arrangement  was  with 
the  daughters  and  son,  although  under  age,  and  not  with  their 
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1886.  father  legitimately  as  administrator;  also  the  fact  that  there 
Gbbbn  was  then  no  administration^  but  the  solicitor  had  seen  the 
Flftohsb.  occasion  that  there  would  be  for  getting  the  father  to  administer 
Manning  P.J.  ^^  Order  to  give  a  title  on  their  behalf.  It  also  shows  the  fact 
of  the  postponement  of  payments  to  the  children  until  they 
should  come  of  age  wiihout  any  security  being  provided  for  sach 
payment.  All  this  knowledge^  together  with  that  which^  as 
White's  solicitor,  he  cannot  have  failed  to  have  heard  of  White's 
true  legal  position  with  Willis,  and  in  regard  to  his  alleged 
superiority  of  title  to  the  land,  and  his  hearing  White's  untrae 
representations  of  overwhelming  title,  go  to  make  up  the  alleged 
knowledge  of  wrongdoing  with  which  it  is  sought  to  fix  his  later 
clients.  The  document  was  very  formal  in  appearance,  and 
purported  to  be  a  memorandum  of  agreement  made  on  the  13th 
day  of  January,  1876,  between  John  Green,  miner^  of  the  first 
part ;  John  McNaughton,  miner,  and  Dorothea  McNanghton, 
his  wife,  Maria  Eleanor  Green,  spinster,  and  John  George 
Green,  of  Hamilton,  wheeler,  of  the  second  part;  and  B.  A. 
White  of  the  third  part ;  whereby  the  *'  said  parties  thereto  of 
the  first  and  second  parts  agree  to  sell  to  White,  and  White 
agrees  to  purchase  all  their  right,  title,  and  interest  in  these 
four  allotments  of  land  (describing  them)  for  300Z.,  to  be  paid  in 
equal  proportions  to  the  parties  thereto  of  the  second  part  on 
the  execution  of  a  conveyance  or  conveyances  to  be  drawn  by 

and  to  the   entire   satisfaction  of  y  solicitor  (the  solicitor 

referred  to,  and  whom  I  do  not  name  because  he  has  since  died). 
And  John  Green  thereby  agreed  to  apply  for  letters  of  adminis- 
tration (if  required)  to  the  estate  of  the  late  Abigail  Green,  his 
wife,  and  to  execute  any  conveyance  after  obtaining  the  same. 
And  Dorothea  H.  McNnughton,  Maria  E.  Green,  and  John 
William  Green  thereby  agreed  and  bound  themselves  to  execute 
any  conveyance  or  assurance  of  the  said  land  when  they  respec- 
tively attained  the  age  of  21  years  to  tho  said  White,  or  to  any 
person  he  might  appoint."  Not  only  was  no  security  given  for 
the  due  payment  of  the  several  sums  of  lOOZ.,  but  it  does  not 
appear  that  any  copy  of  this  agreement  was  given  to  them,  or 
any  of  them.  They  seem  to  have  taken  everything  on  trust  and 
confidence.     Two  days  afterwards  Mrs.  McNaughton  was  taken 
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before  a  Commissioner  of  the  Supreme  Court,  and  acknowledged  1886. 
the  agreement  apart  from  her  husband.  After  the  signature  of  assAN 
the  agreement,  and  evidently  before  the  completion  of  it  by  the  flbtohbb. 
plaintiff  as  administrator,  Mrs.  McNaughton  said  to  White  that  ^annina  P  J 
if  her  mother  had  been  alive  things  would  not  have  been  as  they 
were ;  to  which  he  replied,  ^'  Bless  your  heart,  your  mother^s 
title  was  nothing  to  mine.''  Mrs.  McNaughton  was  subsequently 
paid  lOOZ.  in  three  sums;  but  neither  her  sister  nor  brother 
have  ever  received  any  part  of  their  sums  of  1 OOZ.  each,  nor 
were  any  of  the  three  asked  to  execute  a  conveyance  on  coming 
of  age.  The  next  step  after  the  signature  of  the  document  on 
the  13th  January  was  that  White's  same  solicitor,  and  at  his 
expense,  got  out  letters  of  administration  to  John  Green,  dated 
7th  April,  1876,  in  respect  of  the  intestate  estate  of  Abigail 
Green  ;  and  for  this  purpose  he  got  Green  to  sign  all  necessary 
documents,  and  procured  bondsmen  for  him  at  the  Court,  of 
whom  one  was  the  defendant  Brown,  an  entire  stranger  to 
Green;  and  after  this  Green  was  induced  to  sign  two  deeds 
prepared  by  the  solicitor,  and  dated  respectively  on  the  I2th 
April,  1876.  One  of  them  purported  to  sell  and  convey  to  White 
Green's  interest  as  tenant  by  the  curtesy,  for  52.,  and  in  that 
deed  it  was  recited  that  on  the  death  of  his  wife,  Abigail  Grreen, 
he  had  become  and  then  was  seized  of  or  well  entitled  to  the 
lauds  for  and  during  his  natural  life  as  tenant  by  the  curtesy ; 
and  that  he  had  contracted  for  sale  to  White.  The  other,  which 
is  the  deed  now  impugned,  recited  the  death  of  Abigail  Green 
intestate,  and  the  letters  of  administration  to  Green  as  the 
widower  of  Abigail  Green,  and  that  Abigail  Green  was  "  at  the 
time  of  her  death  seized  of  or  well  entitled  to  an  estate  of 
inheritance  in  fee  simpTe  of  and  in  the*  said  lands  and  appurte- 
nances." And  then  it  recited  a  contract  by  him  for  the  sale  of 
the  said  lands,  Ac,  to  White  for  800Z.,  and  purported  to  convey 
the  lands,  &c.,  in  fee  to,  White  as  upon  a  thereby  acknowledged 
payment  of  300Z.,  and  at  the  foot  of  the  deed  he  was  led  to  put 
his  mark  to  the  receipt  for  300Z.,  in  the  presence  of  a  magis- 
trate. He  did  not,  in  fact,  receive  the  300Z.,  or  any  part  of  it, 
but  he  received  the  hi,  and  also  on  two  occasions  a  sovereign  to 
"obtain  lunch,"  as  he  said,  whilst  waiting  for  papers  to  be  ready 
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1886.  for  him.  He  was  not  only  nnable^  as  already  stated,  to  read  and 
GftKSN  write,  but  he  was  deaf  and  dull ;  and  he  merely  understood  that 
Fletcheb.  ^®  ^*®  ^  ^^  what  his  children  had  agreed  to,  and  he  does  not 
Ifannina  P  J  ''®®™  ^^  have  exercisod  the  least  amount  of  independent  will. 
Of  his  incompetence  and  blind  submission  to  the  dictation  of 
White  and  his  solicitor  there  can  be  no  stronger  proof  than  his 
conveying  away  a  life  estate  in  himself  for  the  nominal  sum  of 
5Z. — an  amount  probably  put  in  to  give  to  the  conveyance  the 
character  of  a  conveyance  for  valuable  consideration.  He  says 
he  did  not  know  that  he  had  any  interest,  and  his  relations  with 
his  family  were  hardly  such  as  rendered  it  probable  that  be 
would  have  surrendered  his  life  interest  for  their  sakes  if  hd  had 
known  of  it.  The  conveyance  by  Willis  to  White  of  the  25tli 
April,  1876,  purported,  like  that  prepared  in  1876,  to  be  on  a  sale 
under  the  power  contained  in  Campbell's  mortgage,  and  not  to 
be  an  assignment  of  the  mortgage  and  mortgage  debt.  There- 
fore White  cannot  have  been  justified  (either  by  the  prior 
uncompleted  deed  or  by  any  prospective  expectation)  in  saying 
that  he  had  ''  bought  the  mortgage  j*'  nor  is  it  in  the  least  pro- 
bable that  before  the  execution  by  Willis  of  the  conveyance  of 
the  25th  April,  and  the  payment  then  purported  to  be  made  of 
the  balance  of  purchase  money  beyond  the  deposit  of  500L,  be 
had,  as  he  represented  in  January,  "  got  the  deeds.''  Green's 
conveyance,  as  well  as  Willis's,  were  registered  for  White,  not, 
however,  in  their  own  order  of  date,  but  at  such  dates  as  gave 
priority  to  the  latter ;  those  from  Green  not  being  registered 
until  the  11th  May,  1876,  while  that  from  Willis  was  registered 
on  the  Ist  of  that  month.  At  the  time  of  the  dealings  with  the 
Greens,  the  lands  in  question  were  of  far  greater  value  than  the 
300Z.,  if  it  had  been  paid.  The  actual  value  was  the  subject  of 
very  differing  estimates,  the  highest  being  that  of  Robson,  who 
said  that  No.  2  was  equal  to  No.  1,  and  that  No.  1  was  worth  in 
January,  1876,  some  thousands,  and  had  since  produced  7000/. 

I  I  do  not  attempt  to  put  any  particular  value  on  the  lands^ 

but  I  have  no  doubt  that  300{.  was  grossly  inadequate  as  a  true 
price  for  them,  and  only  reasonable  in  the  way  in  which  White 
put  it,  that  is  to  say,  as  a  bonus  for  submitting  to  a  superior 
title  without  contest,  or  as  '*-a  present."  or  «o/a^iwm  for  defeated 
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expectations.     I  am  also  quite  "satisfied  that  the  young  people  of        ^^86. 
the  Green  family  agreed  to  take  lOOZ.  each  only  by  reason  of      Gbbbn 
their  believing  the  bold  representations  of  White  that  he  had    flbtchbb. 
obtained  some  title  under  a  mortgage,  by  which  their  title  had  juanniiM.BJ, 
been  completely  ousted.     White,  after  getting  the  conveyance 
from  Grreen,  brought  an  action  to  turn  out  a  tenant  of  No.  2, 
and  paid  him  lOOZ.  to  retire  without  resistance.     This  and  the 
lOOZ.  to  Mrs.  McNaughton,  and  71.  to  John  Green,  and,  presum- 
ably, his  legal  costs,  were  all  that  White  paid ;  and  it  appears, 
on  the  other  hand,  that  he  got  500Z.  from  Bobson  for  conveying 
No.  1  to  him,  notwithstanding  Robson's  original  understanding 
that  he  was  only  to  surrender  No.  3  for  a  confirmation  as  to  No. 
I.    In  1879,  young  M'Naughton  and   young  Green,  declaring 
themselves  to  have  been  defrauded,  made  a  forcible  entry  into  the 
lands,  and  were  prosecuted  for  it  by  White,  and  tried  at  the  New- 
castle Quarter  Sessions.     White's  same  solicitor  was  called  for  the 
prosecution,  but  the  jury  acquitted  the  young  men  on  their  claim 
of  right.     Long  before  this,  and  indeed  shortly  after  Green's 
conveyance,  the  defendant  Brown  is  found  to  have  been  con- 
nected with  White  by  way  of  advances  for  working  for  coal  on 
land,  and  from  the  time  of  such  first  advances  I  gather  that  he 
was  associated  with  White,  or  White  and  Bingle,  as  a  financier, 
down  to  the  execution  of  the  trust  deed  of  April,  1 880,  under 
which  he  sold  to  the  other  present  defendants.     He  swore,  how- 
ever, that  he  had  no  connection  with  White  in  the  matter  of  his 
dealings  with  Green  when  he  became  bondsman  for  Green  as 
administrator ;  but  as  he  certainly  had  no  connection  with  Green, 
it  cannot  be  doubted   that  he  became   such   surety   either  at 
White's  instance  or  on  his  behalf  at  the  instance  of  a  solicitor. 
In  fact  that  solicitor  conducted  the  whole  matter  of  the  adminis- 
tration on  White's  behalf,  Green  being  merely  passive  in  his 
Hands.     Having  now  given  very  full  attention  to  the  question  of 
fraudulency  in  this  transaction,. I  have  no  hesitation  in  saying 
that,  according  to  the  evidence  placed  before  me,  it  was  fraudu- 
lent in  the  eyes  of  Equity,  although  to  many  persons  it  might 
appear  nothing  more  than  smart  business.     The  imputation,  so 
far  as  it  can  affect  the  title  of  the  defendants,  rests  upon  White 
alone,  as  he  alone  is  their  predecessor  in  the  title.     Anything 
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)886.  done  by  Mr.  Single  (who  is  not  kAown  to  have  been  personally 
Gbibn  interested  in  the  transaction^  though  associated  with  White  as  a 
Flitcubb.  mercantile  partner)  can  only  be  material  as  being  the  act  of  an 
Vanning  p  J.  *?®°*'  ©Diployed  by  White  to  make  commnnications^  or  to  do  acts 
at  his  instance ;  and  it  is  even  consistent  with  the  evidence  that 
Bingle  may  not  have  been  personally  cognisant  of  any  wrong 
design  on  White's  part,  and  that  he  may  have  taken  White's 
word,  or  that  of  the  solicitor,  for  the  representations  made  to 
him  as  to  White's  title.  This,  however,  is  legally  immaterial,  as 
it  is  enough  that  he  was  manifestly  acting  as  White's  agent,  so 
as  to  fix  White  with  responsibility  for  his  actings  and  sayings  so 
far  as  they  were  material.  The  transaction  being  of  the 
character  I  have  above  declared,  it  follows  that  a  Court  of 
Equity  ought  now,  if  the  question  be  open  to  it  as  between  the 
present  litigant  parties,  to  declare  it  void,  and  order  it  to  be  set 
aside.  The  following  are  the  main  grounds  for  my  opinion  : — 
That  White  knowing  from  Eobson,  and  more  or  less  from  Willis, 
of  the  earlier  title  of  Entwistle  and  his  representatives,  both  by 
contract  and  possession,  and  knowing  that  his  own  title  was 
precisely  of  the  same  character,  but  of  30  years  later  date, 
induced  Mr.  Green's  daughters  and  son  to  surrender  their  titles 
to  him  on  untrue  representations  that  he  had  purchased  some 
mortgage  and  had  obtained  the  deeds  of  the  land^  and  had 
thereby  acquired  a  title  which  had  wholly  defeated  theirs,  and 
instead  of  fairly  purchasing  their  interests,  led  them  to  believe 
that  they  had  only  to  decide  whether  they  would  take  the  100/. 
each,  or  drive  Mr.  White  to  the  expenditure  of  as  much  money 
in  legal  costs  of  ejectment.  Second.  That  the  persons  with 
whom  he  thus  dealt  were  all  under  age  at  the  time,  and  ignorant 
and  credulous,  and  therefore  susceptible  of  influence  by  his  bold 
assertion  of  superiority  of  title,  and  were  perhaps  open,  from 
their  youth  and  position  in  life,  to  be  tempted  by  such  a  bait  as 
the  promise  of  lOOZ.  each  for  quiet  submission.  Third.  That 
their  misleading  was  helped  by  Mr.  White's  employment  of  the 
services  of  Mr.  Robson,  as  an  old  family  friend,  and  one 
apparently  in  the  same  position  as  themselves.  Fourthly.  That 
they  had  no  legal  assistance,  nor  any  independent  advice  posses- 
sing any  value,  but  were  led  to  place  themselves  wholly  in  the 


VOL.  Vin.  CASES  IN  EQUmt.  71 

hands  of   Mr.   White  and  Ms  solicitor.     Fifth.  That  the  sums        ^80^- 

promised  amounted  to  a  grossly  inadequate  consideration  for  the  Grbbn 
interests  passed  by  Green,  deceased.  Sixth.  That  the  terms  by  p^btohbe. 
which  they  agreed  to  relinquish  their  rights  were  prepared  exclu-  j£ann%ng,VJ, 
sively  by  Mr.  White's  solicitor,  and  were  almost  wholly  one-sided, 
even  to  the  extent  of  giving  them  no  security  for  the  postponed 
payments  promised  to  them,  whereby  they  were  exposed  to  the 
event,  which  has  in  fact  happened,  of  two  of  them  never  being 
paid  any  part  of  their  lOOZ.  each.  Seventh.  That  John  Green, 
the  father,  was,  and  must  have  been  seen  and  known  to  be 
ignorant,  illiterate,  and  without  comprehension  of  his  own  or 
his  children's  rights,  and  a  mere  instrument  in  the  hands  of 
White  and  his  solicitor ;  and  that  he  was  used  as  such  in  the 
obtaining  of  administration,  and  in  getting  his  execution  of  the 
deeds,  whereby  respectively  he  released  his  tenancy  for  life  and 
the  estate  of  Abigail  Green.  Eighth.  That  both  such  deeds 
were  obtained  by  undue  influence,  by  or  through  White's  solicitor, 
and  without  Green's  having  separate  legal  advice,  and  that  the 
purchase-money  for  Mrs.  Green's  interest  was  neither  paid,  nor 
secured  to  be  paid,  but  that,  nevertheless,  he  was  made  to 
acknowledge  full  payment  before  a  magistrate.  Ninth.  Even 
the  subsequent  fact  of  non-payment  to  the  younger  sister  and 
brother,  as  a  sequence  tiO  the  opportunities  thus  given  for  evading 
the  payment,  may  be  regarded  as  a  badge  of  general  fraudulence. 
Altogether,  I  am  so  entirely  dissatisfied  with  the  transaction  that 
I  could  not  allow  it  to  stand  if  the  proper  parties  were  within 
my  reach,  but  I  should  restore  Green  and  the  daughters  and  son 
to  their  original  position,  and  probably  even  decree  conveyances 
to  the  latter,  on  payment  of  the  balance  of  their  purchase- 
money  and  interest  to  Willis  or  White.  But,  as  the  original 
parties  are  not  before  me,  I  have  yet  to  consider  how  the  defen- 
dants stand  affected  by  the  fraud.  On  this  part  of  the  case  the  first 
question  is  as  to  the  knowledge  possessed  by  the  solicitor  who 
has  been  common  to  both  White  and  the  defendants,  of  the 
facts  going  to  make  up  the  equity  of  the  Greens.  Upon  this 
point  I  have  no  doubt.  He  obviously  had  knowledge  of  almost 
every  material  fact,  and  if  there  be  any  of  which  actual  know- 
ledge has  not  been  shown,  he  had  ample  notice  of  them.     Ho 
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188G.  must  therefore  be  taken  to  have  been  cognisant  of  the  fraud, 
Obsbn  and  of  the  resulting  equity,  at  the  time  he  acted  with  reference 
Fletchbb.  *o  *^®  same  lands  as  solicitor  successively  to  Brown  aAd  to  the 
Mauninff,VJ.  other,  defendants. .  Also,  I  have  no  doubt  that  his  knowledge  and 
notice  must  have  been  fully  present  to  his  mind  when  he  acted 
for  the  defendants  Fletcher,  &c.,  in  obtaining  their  title.  The 
facts  were  too  marked  to  have  escaped  his  memory,  especially  as 
they  had  been  recently  brought  under  his  notice  in  the  pro- 
ceedings against  McNaughton  and  John  W.  Green  for  forcible 
entry.  Lastly,  however,  comes  the  question  whether  his  know- 
ledge or  notice  is  to  be  imputed  to  the  defendants,  Fletchenr,  &c., 
so  as  to  affect  Brown's  conveyance  to  them  ;  and  herein  is  the 
great  difficulty  of  the  case  on  legal  grounds.  It  does  not  appear 
whether  or  not  their  title  purported  to  be  taken  under  Green's 
or  Willis's  conveyance  ;  but  I  do  not  see  that  this  is  material,  as 
both  formed  parts  of  one  combined  title,  which  were  worked 
together  as  the  means  of  completely  ousting  the  Greens,  and 
were  procured  through  the  same  solicitor,  and  both  were  on  the 
Register  of  Titles.  If  there  were  any  difference  in  respect  of 
the  source  of  the  title  actually  taken,  it  would,  perhaps,  be  more 
unfavourable  to  the  defendants  under  Willis's  conveyance,  for 
that  was  clearly  taken  with  knowledge  of  a  prior  equity,  by 
contract,  in  Entwistle ;  but,  in  fact,  the  title  most  have  been 
taken  by  the  solicitor  under  both  conveyances — on  that  of 
Willis's  as  conveying  the  legal  estate,  and  a  full  apparent  fee  at 
law  and  in  equity,  and  as  having  priority  of  registration — and 
on  that  of  Green  as  an  extinguishment  of  the  equity  imder 
Entwistle's  prior  contract.  Under  these  circumstanoes,  this 
refined  distinction  arises, — which  distinction  appears  to  me 
material  to  the  present  point, — that  Entwistle's  equitable  estate 
had  been  conveyed  and  had  become  vested  in  White  ;  and  tiiat 
what  remained  in  the  Greens  was  not  and  is  not  an  ''  estate"  in 
equity,  but  a  right  to  come  to  the  Court  of  Equity  for  rehef 
against  an  executed  surrender  and  conveyance  of  that  estate 
under  the  pressure  of  fraud ;  which  right  rests  on  the  option  of 
the  defrauded  persons  to  assert  it  in  the  Court,  and  upon  the 
view  which  the  Court  might  take  of  the  grounds  of  equity.  It 
also  rests,  in  theory  at  least,  upon  the  authority  of  a  Court  of 
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Equity  to  operate  on  the  conscieuce  of  the  defendant^  rather  than  I8B6. 
upon  the  land  or  title.  It  therefore  oomes  to  this :  Is  there  any  Gbbbn 
authority  for  "  imputing  '*  to  a  pnrchaser  his  solicitor's  know-  plkchbb. 
ledge  of  an  equity  which  does  not  constitute  an  estate^  but  only  ji^^^^^-  p  j 
giree  a  right  of  suit  in  equity  ?  This  distinction  is^  as  I  have  said^ 
refined^  and  was  not  noticed  in  the  arguments  of  the  eminent 
connsel  who  conducted  the  case ;  and  I  am  consequently  free  to 
admit  some  misgivings  as  to  its  legal  materiality.  Subject  to 
such  misgivings^  however^  my  opinion  is  that  it  is  material  to  the 
application  of  the  decided  cases  on  the  subject  of  imputed  know- 
ledge or  notice ;  and  I  must  therefore  deal  with  that  question 
accordingly.  There  are^  however^  other  points  also  which  must 
be  noticed  before  finally  disposing  of  the  question.  One  is  that 
Brown's  tiUe  appears  to  have  been  derived  from  others  as  wel\ 
as  White ;  that  is  to  say  (as  appears  by  the  deed  of  trust  in  his 
favour)  from  Harper^  and  Beavan^  and  Bingle.  I  will  not  notice 
BinglOj  particularly  as  he  was  sufficiently  associated  with  White 
to  have  fixed  him  largely  with  notice.  But  in  the  case  of  Harper 
and  Beavan  is  different.  It  may  be — and  there  is  no  evidence  on 
the  subject — ^that  they  had  acquired  an  interest  from  White 
without  actual  or  imputed  notice  of  the  fraud  charged  on  White ; 
and  in  that  case  their  title^  whatever  it  was^  would  stand  good  in 
their  hands^  and  consequently  in  those  of  any  person  to  whom 
they  conveyed.  Thus  the  question  of  imputed  notice  to  the 
defendants  would  not^  upon  the  evidence  before  me^  apply  to  the 
interests  of  Harper  and  Beavan;  for  it  has  been  held^  on 
obviously  wnnd  grounds^  that  if  a  man  has  a  good  title^  by 
reason  of  the  absence  of  notice  to  him  of  an  adverse  equity^  he 
can  pass  it  on  with  an  equally  good  title^  even  to  a  person  with 
notice;  for  otherwise  his  title  would  be  unmarketable^  and  there- 
fore not  really  good.  See  the  observations  of  Fry,  J,,  in  Kettle- 
well  V.  Watson  (1).  On  the  other  hand^  I  think  that  the 
intervening  title  in  Brown  would  not  protect  the  other 
defendants;  though  it  should  be  thought  that  he  had  no 
notice  of  the  plaintifPs  equity^  inasmuch  as  he  was^  and  was 
known  to  be^  amere  trustee  to  sell  and  convey  under  the  title  placed 
in  his  charge^  and  was  not  a  purchaser  for  value.    Subject  to  these 

(1)  LJBL  21  Ch.  D.  707. 
H«S«W Jt.»  Vol.  Vm.,  Eq.  H 
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^^^-  remarks^  I  liave  now  to  consider  the  anthoritieB  as  to  "  impnted" 
Obben  notice  or  knowledge.  Those  cited  before  me^  and  on  some 
Fletohkb.  f nrther  search  I  find  none  more  pertinent^  were  the  foUowii^ : — 
ManmiMff.FJ.  ^l^''^  ▼•  S.aTt  (2),  Bradley  v.  Riches  (3),  Kennedy  v.  Qreefi  (4), 
Ketttewellv.  Watson  (5),  Sugden's  Vendors  and  Purchcuerf  (14 
ed.  678),  1  Story  Sqmty  Jur.,  408,  ibid.  400,  last  ed. ;  ^Wylisv. 
Pollen  (6),  Waldy  v.  Gray  (7),  Le  ^we  v.  Le  Neve  (8),  Skiwye 
V.  Foy  (9),  Mangles  v.  I>{flxm  (JO).  To  these  I  add  Hargraoes  v. 
iZo^AiodU  (11),  and  Bowsott  v.  Savage  (12).  At  the  root  of 
the  question  is  the  doctrine  laid  down  by  Lord  Hardwieke  in 
Le  Neve  v.  Le  Neve  (13),  that  the  person  who  purchases  an 
estate  (although  for  valuable  consideration)  after  notice  of  a 
prior  equitable  right  makes  himself  a  mala-fide  purchaser,  and 
will  not  be  entitled  by  getting  in  the  legal  estate  to  defeat 
such  prior  equitable  interest,  but  will  be  held  a  trustee  for  the 
person  whose  right  he  has  sought  to  defeat.  Under  this  prin- 
ciple there  arises  the  question,  what  is  notice  ? — and  this  may  be 
actual,  imputed,  or  constructive  (the  two  latter  terms  being 
sometimes  confounded) ;  and  it  is  held  that  a  person  who  chooses 
to  employ  an  agent  to  conduct  his  affairs,  instead  of  acting  for 
himself,  has  constructive  or  imputed  notice  of  what  that  agent 
knows,  although  he  may  know  nothing  of  the  facts  personally; 
and  in  particular  it  is  held  that  a  purchaser  has  notice  of  that 
which  the  solicitor  he  employs  in  the  transaction  or  completion 
of  a  purchase  knows  with  respect  to  the  interest  which  other 
persons  have  in  the  property.  In  Bowsott  v.  Savage,  Kindersley, 
V.C,  says : — "  I  confess  my  own  opinion  is  that  the  principle 
on  which  the  doctrine  rests  is  this — that  my  solicitor  is  alter  ego 
— he  is  myself.  I  stand  in  precisely  the  same  position  as  he 
does  in  the  transaction,  and,  therefore,  his  knowledge  is  my 
knowledge,  and  it  would  be  a  monstrous  injustice  that  I  shonld 
have  the  advantage  of  what  he  knows  without  the  disadvantage. 
But  whatever  be  the  principle  on  which  the  doctrine  rests,  the 

(2)  L.R.  6  Ch.  678.  (8)  2  W.  &  T.  L.C.  32. 

(8)  L.B.  9  Ch.  D.  189.  (9)  L.R.  4  Ch.  40. 

(4)  3  M.  &  K.  693.  (10)  1  M.  &  Q.  446. 

(6)  L.K.  21  Ch.  D.  685.  (V)  1  Kean,  159. 

(6)  32  L.J.  Ch.  783.  (12)  L.R.  2  Eq.  139.* 

(7)  L.E.  20  Eq.  288.      .  (13)  Supra. 
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doctrine  itself  is  unquestionable/'  So  in  Bollcmd  v.  Hart,  Lord  ^^^- 
HiUherley  says  :  "  The  parchaser  of  an  estate  has  in  ordinary  Gtwrnvf 
cases  no  personal  knowledge  of  the  title^  but  employs  a  solicitor^  Flitohbb. 
and  can  never  be  allowed  to  say  that  he  knew  nothing  of  some  jfam»inff,F.J, 
prior  incumbrance^  because  he  is  not  told  of  it  by  his  solicitor/'  - 
And,  again,  he  says,  ''When  a  solicitor  is  so  employed,  the 
knowledge  of  the  solicitor  is  the  imputed  knowledge  of  the 
dient/'  So  in  Kennedy  v.  Green,  Bacon,  V.O.,  says :  "  If  a  pro- 
fessional man  is  employed  in  a  transaction,  the  law  imputes  to 
the  client  who  employs  him  the  knowledge  which  the  solicitor 
employed  possesses.''  There  are  exceptions,  as  where  the  trans- 
action is  remote  in  point  of  time  or  other  connection,  from  that 
of  which  the  solicitor  had  knowledge  at  some  former  time,  or  in 
some  other  transaction  ;  but  Lord  Langdale,  M.B.,  in  Margraves 
V.  Bothwell,  said,  ''  he  was  clearly  of  the  opinion  that  where  one 
transaction  was  closely  followed  by  and  connected  with  another^ 
or  where  it  was  clear,  as  in  the  case  then  before  the  Court,  that 
a  previous  transaction  was  present  to  the  mind  of  the  solicitor 
when  engaged  in  another,  there  was  no  ground  for  the  distinction 
by  which  the  rule  that  notice  to  the  solicitor  is  notice  to  the 
client  had  been  restricted  to  the  same  transaction."  And  in  this 
case  it  is  clear  to  me,  on  grounds  already  stated,  that  the  previous 
transaction  between  White  and  the  Greens  cannot  fail  to  have 
been  present  to  the  solicitor's  mind  when  acting  for  the  defen- 
dants, Fletcher,  &c.,  in  settling  their  purchase.  If,  therefore, 
the  equity  which  in  the  earlier  part  of  this  judgment  I  have 
assigned  to  the  Greens,  be  within  the  rule,  I  should  not  hesitate 
to  impute  to  the  defendants  the  knowledge  of  the  solicitor  con- 
cerning the  transaction  with  White.  But  here  I  come  to  what  I 
have  called  the  refined  distinction  between  an  equitable  estate  or 
interest,  and  a  right  of  suit  for  relief  against  the  executed  con- 
veyance of  an  estate  or  interest  which  had  been  previously 
possessed;  and  as  I  find  no  disposition  in  the  Courts  to  give  any 
extension  to  this  doctrine  of  imputed  notice,  I  have  thought  it 
necessary  to  look  closely  at  the  decided  cases  to  see  whether  it 
has  been  applied  to  such  a  case  as  this.  Having  done  so,  I  have 
failed  to  find  any  corresponding  case.  In  all  the  authorities 
there  appears  to  have  been  some  knowledge  of  a  prior  equitable 
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^^^'  estate,  or  interest,  under  some  unregistered  conveyance  or  mort- 
G&BBN  gage,  or  under  some  contract,  or  other  definite  equity ;  and  the 
Flvtchxb*  knowledge  transmitted,  as  it  were,  from  the  solicitor  to  the 
]i£anninjf,VJ»  client  appears  to  have  been  of  some  simple  fact  creating  an 
equitable  estate  or  interest ;  and  in  none  do  I  find  that  the  notice 
was  of  an  aggregation  of  facts  which  might,  on  suit  for  that  par- 
pose,  induce  the  Court  to  restore  a  right  or  estate  which  has 
been  formally  surrendered  by  its  owner.  I  am  not  prepared  to 
say  that  there  can  be  no  case  in  which  the  Court  would  not  im- 
pute notice  of  a  fraud  by  which  such  surrender  had  been  pro- 
cured ;  and,  indeed,  I  cannot  see  why,  on  any  ground  of  prin- 
ciple, the  distinction  should  be  permitted  to  exist ;  but  I  find  no 
authority  for  going  beyond  the  simpler  matters  of  knowledge 
which  I  have  mentioned,  and  in  this  particular  case,  upon  a 
review  of  all  the  circumstances,  including  the  delay  to  sue  until 
the  property  had  acquired  a  largely  increased  value  by  mining 
operations,  I  am  not  prepared  to  hazard  an  extension  beyond  tibe 
letter  of  the  authorities.  If,  on  appeal,  the  Full  Court  should 
take  a  different  view  of  the  law  in  its  application  to  this  case, 
and  should  create  what  I  conceive  would  be  an  advanced  pre- 
cedent, such  a  ruling  would  not  be  unacc^table  to  me ;  and 
indeed,  one  of  my  reasons  for  having  so  fully  stated  the  facts  and 
my  views  upon  the  question  of  fraud  by  White,  has  been  ti^t 
the  Full  Court,  if  appealed  to,  may  see  precisely  what  the 
original  fraud  was,  and  what  is  its  position  and  applicability  to 
the  doctrine  of  imputed  notice.  On  my  own  view  of  the  case, 
and  under  the  pressure  of  the  authorities,  though  certainly  with 
hesitation,  I  must,  notwithstanding  my  decision  as  to  the  fraud, 
hold  the  title  of  the  defendants  to  be  clear  of  it ;  and  must  there- 
fore decree  in  their  favour.  But  I  am  not  disposed  to  give  them 
costs  as  against  the  plaintiff.  Probably  it  would  be  useless  if  I 
did ;  but  also  I  have  decided  in  the  plaintiffs  favour  the  main 
question  of  fact  on  which  the  parties  were  at  issue  ;  and  I  cannot 
relieve  the  defendants  so  fully  from  the  effect  of  their  solicitor's 
knowledge  as  to  annex  an  award  of  costs  to  their  success  on  the 
legal  point.  And  further,  I  cannot  disguise  from  myself  that 
some  or  all  of  these  defendants  may  have  acquired  from  the 
Newcastle  papers  some  personal  knowledge  of  the  then  recent 
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trial  for  forcible  entry,  and  of  the  grounds  of  successful  defence 
in  that  prosecution.  The  decree  will  be  for  the  defendants^ 
without  costs. 

From  this  decision  the  plaintiff  appealed  on  the  following 
Ktouads  :-**That  his  Honour  was  in  error  in  holding  that  the  - 
equity  of  ihe  plaintiff  and  his  ohildren  (which  his  Honour  held 
to  have  been  in  point  of  fact  established  by  the  eyidence)  was 
not  within  the  rule  of  consfaructiye  notioe,  and  that  on  the  facts 
aad  issues  found  and  determined  by  his  Honour  in  the  plaintiff's 
fayour^  the  plaintiff  was  entitled  to  the  decree  claimed  by  him. 
The  appeal  came  on  for  hearing  before  the  Pull  Court  (Fauobtt, 
In»i9,  and  Dbfhll,  JJ.)  on  the  15th  of  August,  1887. 

Walker  {Heydon  with  him)  in  support  of  the  appeal. 

Owen, Q.O.  {O.Knox  with  him), for  the  respondents  (defendants). 

The  following  authorities  were  referred  to  in  the  course  of  the 
argUBients  i-^Kettlewell  v.  Wataon  (14),  Kennedy  v.  Qreen  (15), 
Bradley  v.  Riches  (1 6),  Gave  v.  Gave  (17),  Phillips  v.  Phillips  (18), 
Boiand  v.  Hari  (19),  Hewitt  v.  Loosewore  (20),  WaMy  v.  Gray  (21), 
Thompson  t.  Oartwright  (22),  Prosser  v.  Hdnwnds  (23),  Jones  v. 
Smith  (24),  WylUe  v.  PoUm  (25),  Borell  v.  Dann  (26),  Wall  v. 
Bright  (27),  Le  Neve  v.  Le  Neve  (28),  White  v.  Wakefield  (29)^ 
Hwiier  v.  Walters  (80),  AUerbury  v.  Wallis  (31). 

Faucbtt,  J.  As  we  have  come  to  an  unanimous  conclusion  in 
this  case,  we  have  decided  to  give  our  judgments  at  once,  instead 
of  reserving  them.  The  facts  of  the  case  are  so  fully  stated  in 
the  judgment  of  his  Honour  the  Primary  Judge,  that  there  is  no 
necessity  to  refer  to  them  at  any  great  length  on  the  present 
occasion. 

(14)  L.E.  2  Cb.  T>.  704. 

(15)  8  M.  &  E.  699. 
(IG)  I1.B.  9  Oh.  D.  189. 

(17)  L.R.  16  Ch.  D.  639. 

(18)  4  De  (J.F.  &  J.  208. 

(19)  LB.  6 Oh.  678. 

(20)  9  Ha.  449. 

(21)  L.E.  20  Eq.  238. 

(22)  33  Bear.  178;  and  2  De  G.J. 
ft  S.  10. 

(23)  1  Y.  &  C.  481. 


1687. 
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V, 
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F.  0. 


Augxut  15. 


(24)  1  Ph.  254. 

(26)  4  De  GJ.  ft  S.  596.;  and 
32  L.J.  Oh.  782. 

(26)  2  Ha.  440. 

(27)  1  JftC.  &  W.  494. 

(28)  Tudor  L.O.  p.  82. 

(29)  7  Sim.  401. 

(30)  L.£.   11  Eq.    292;   L.B.  2 
Ch.  75. 

(31)8D6a.M.ftG.464. 
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1887  This  seems  to  be  a  claim  to  set  aside  a  deed  executed  by 

Gbkb.v       Brown  in  favour  of    the  defendants^  by  which   certain   lands 
Flktcmr.   forming  part   of    the   property    now   known  as   the   Ferndale 
Faueett  J.     colliery  were  conveyed  to  the  defendants.    It  is  worthy  of  notice 
that  the  plaintiff  seeks  to  set  aside  not  the  deed  executed  by 
liimself,  but  that  executed  by  Brown  ;  or,  in  the  words  of  the 
statement  of  claim^  the  Court  is  asked  to  declare  that  the  defen- 
dants hold  the  lands  as  trustees  for  the  plaintiff.     The  Primary 
Judge^  having  evidently  considered  the  case  with  great  care, 
dismissed  the  claim,  though  he  came  to   the  conclusion  that 
White  had  been  guilty  of  fraud  in  the  transactions  between  him 
and  the  plaintiff  in  1876.     Now,  we  have  to  consider  whether 
his  Honour  was  right  in  coming  to  that  conclusion,  because  the 
question   as  to  whether  White  was  or  was  not  guilty  of  fraud 
j^oes  to  the  root  of  the  whole  matter.     If  there  was  no  fraud  in 
White's  conduct,  then  of  course  the  plaintiff's  claim  must  fail ; 
but  we  are  of  opinion  that  the  finding  of  the  Primary  Judge  on 
this  point  cannot  be  disturbed.     The  evidence  on  this  point  may 
appear  to  be  slight  in  itself,  and  the  statement  of  the  plaintiff 
may    be    considered    not    altogether    satisfactory,    but    it    is 
strengthened  by  the  evidence  of  the  younger  Green  and  Robson, 
more  especially  the  latter,  as  it  may  be  considered  probable  that 
he  would  be  in  favour  of  White's  view  of  the  question  rather 
than  that  of  the  plaintiff.     The  fraud  alleged  against  White  is 
that  he  falsely  represented  to  Green  and  his  family  that  he  had 
bought  up  some  old  mortgage,  and  obtained  an  interest  which 
would  enable  him  to  turn  them   out.     No  doubt   White  had 
obtained  from  Willis  a  complete  conveyance  of  his  interest  as 
trustee  in  this  land;  but   the   question   is  whether  the  docu- 
mentary title  thus  obtained  would  have  enabled  him  to  succeed 
in  a  Court  of  law  in  turning  the  plaintiff  off  the  land.     Now 
what  was  the  position  of  the  plaintiff  and  his  family  with  regard 
to  this  land  at  the  time  when  White  made  these  alleged  false  repre- 
sentations ?     It  was  this.     In  1845  Entwistle  contracted  to  buy 
these  lands  from  Willis.     There  was  a  clear  contract,  and  a 
deposit  was  paid  under  the  contract ;  and  there  is  evidence  that 
the  balance  of  the  purchase  money  was  to  remain,  on  mortgage 
of  the  property  for  two  years.     Now^  under  these  circomstances^ 


VOL.  Vra.]  XJASBS  IN  EQUITY.  79 

Entwistle  may  not  have  had  a  right  to  obtain  specific  performance  ^^'^' 
of  the  contract ;  bat  there  is  an  additional  fact  which  completed  Obbin 
the  right  of  Entwistle  and  those  claiming  under  him.  Entwistle  flitchbr. 
went  into  immediate  possession  of  part  of  the  property,  and  the  fi^Mcett  j. 
balance  of  the  purchase  money  having  been  tendered,  his  repre- 
sentative was  clearly  entitled  to  a  decree  for  specific  performance 
of  the  contract  in  her  favour.  From  that  time  till  the  year  1868 
Entwistle  and  his  successors  in  title  kept  possession  of  these 
allotments ;  and  though  a  period  of  about  three  years  remains 
unaccounted  for,  that  is  immaterial  as  far  as  regards  the  title. 
Even  if  Entwistle  and  Bobson  had  had  no  right  to  the  land,  the 
moment  they  took  possession  of  it,  time  began  to  run  in  their 
favour ;  and  even  if  the  land  had  been  vacant  for  three  years, 
time  would  still  run  against  the  owners  daring  the  vacancy, 
unless  they  took  some  steps  to  assert  their  rights,  which  they 
never  did.  In  my  opinion,  during  those  three  years  there  was 
no  vacancy  at  all,  since  possession  was  obtained  under  a  contract, 
and.  consequently  the  right  to  possession  continued.  There  is 
evidence  that  during  this  period,  from  1845  to  1868,  various 
leases  were  made  by  the  parties  in  possession,  one  of  the  lessees 
being  one  Mclsaacs,  who,  on  the  expiration  of  his  first  lease, 
obtained  a  fresh  one.  Now,  even  assuming  that  Mclsaacs  paid 
no  rent  after  1868,  there  had  at  that  time  been  twenty-three 
years^  continuous  possession  of  the  lands,  and  Abigail  Green 
had  consequently  acquired  a  good  title  by  possession,  and  could 
not  have  been  ejected  from  the  land  even  by  the  original 
rightful  owner.  From  this  it  appears  clearly  that  there  was, 
befpre  the  time  when  White  came  on  the  scene,  an  absolute 
estoite  in  possession  in  Abigail  Green  (to  which  on  her  death 
intestate  her  three  children  became  beneficially  entitled  as  sole 
next  of  kin^  subject  to  a  life  estate  in  favour  of  the  plaintiff  as 
tenant  by  the  curtesy),  which  had  been  acquired  originally 
under  a  contract  for  purchase  of  the  property,  and  could  not  be 
disturbed  by  any  one.  White,  then,  having  heard  of  the  con- 
tract^ buys  what  he  supposes  to  be  the  outstanding  legal  estate, 
and  makes  certain  rej^esentations  to  the  Green  family  which 
have  the  effect  of  making  them  believe  that  he  had  acquired  a 
right  to  the  property  by  virtue  of  which  he  could  turn  them  out. 
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^Q^'       AnotHer  oircuinstanoe  to  be  tak^i  into  account  in  oonsidemg 

QiBBir      the  nature  of  this  transaction^  is  the  fact  that  while  one  of  the 

Flitcbvb.   P&^ios  to  it  was  a  bosiness  man  of  undoubted  intelligence  and 

^^,,^^1 J     ability,  the  other  parties  were  ignorant^  uneducated  people,  and 

two  of  them  were  infants  at  the  time  when  the  transaction  ma 

completed.     The  question^  then^  is  whetiier  White  knew  that  he 

was  cheating  these  people  ?    The  Primary  Judge  came  to  the 

conclusion    that    White    knew  of    the  contract  under  whioh 

« 

Entwistle  went  into  possession,  and  knew  also  tiiat  the  plaintifg, 
or  those  through  whom  tiiey  daimed,  had  been  in  unintemiptBd 
possession  of  the  land  since  that  time,  and  that  therefore  it  was 
incumbent  on  him  to  make  inquiries  as  to  their  title;  and  his 
Honour  further  found  that  instead  of  doing  so.  White  induced 
the  plaintifEs  to  gi^e  up  all  their  interest  in  the  land  for  a  most 
inadequate  price,  which  was  in  fact  never  paid.  It  is  true  that 
the  facts  on  whioh  the  Primary  Judge  based  his  oonclosionSi 
appear  only  from  the  evidence  of  the  plaintifEs ;  but  we  know 
that  there  were  several  persons  concerned  in  the  transaotfou, 
notably  White,  Single,  and  Wallace,  who  might  have  been 
called  to  contradict  the  evidence  given  by  the  plamtifib.  How. 
ever,  they  were  not  called,  and  on  the  uncontradicted  evidence 
of  the  plaintiffls,  whioh  was  all  the  Primary  Judge  had  before 
him  on  this  point,  I  am  clearly  of  opinion  that  he  was  justified 
in  ooHiing  to  the  ccmclosion  at  which  he  arrived. 

The  next  question  for  us  to  determine  is :  was  Capper  gnitly 
of  fraud  t  The  Primary  Judge  appears  to  have  be^i  unwilKiig 
to  find  that  Oapper  was  an  actual  participator  in  the  fratKi 
practised  by  White,  though  I  think  he  would  have  been  justified 
in  coming  to  that  conclusion.  I  think  that  Oapper  was  latg^ 
engaged  in  this  fraudulent  transaction,  and  that  he  hacL  sidSiiieBt 
knowledge  of  the  surrounding  ciroumstanoes  to  cause  him  to 
suspect  the  nature  of  the  transaction.  As  White's  solicitor  he 
muBt  have  known  of  the  contract  between  Willis  and  Entwistle^ 
utid  be  must  also  have  been  aware  of  the  fact  tl»t  the  Greens 
wovQ  in  possession  of  the  land.  I  do  not  suppose  that  he  intended 
to  bi3Befit  in  any  way  by  the  fraud  that  was  practised,  but  he 
used  his  legal  knowledge  in  assisting  White  to  carry  out  a  fraad 
whioh  could  not  have  been  carried  out  without  the  co-operation 
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of  some  person  having  a  knowledge  of  law.  If  Capper  was  ^Q^* 
aware  of  all  time  facts  of  tlie  case,  whioh  White  undoubtedly  aanv 
kiiew^  then  he  was  none  the  less  guilty  of  the  fraud  because  he  FusrcKBB. 
took  no  benefit  by  it.  Assuming  that  Capper  was  aware  of  ^a^ettJ. 
thaee  facts,  that  he  was  in  fact  guilty  of  frauds  the  doctrine  laid 
down^  in  Kmimsdnf  r.  Qreen  (32)  applies  directly  to  this  case^  and 
the  plaintifEmiiflt  fail.  On  the  other  hand^  let  us  suppose  that 
Capper  knew  nothing  of  what  had  taken  place  previous  to  the 
traoBactioa  between  White  and  the  plaintiffs^  and  that  conse- 
quentiLy  he  waa  not  involved  in  ti^e  frauds  and^  in  fact,  had  no 
knowledge  of:  it.  Even  then  the  coarse  taken  by  him  is  one 
whicKI«hoiild  be  sorry  to  see  coiounonly  followed  by  solicitors, 
and  ihonghin  this  case  the  circumstances  would  not  be  such  as 
to  suggest  gross  fraud  as  in  the  ca£e  of  Kennedy  v.  Qremh  (32)^ 
stiU>  they'  would  sufficiently  arouse  the  suspicions  of  the  solicitor 
es^gedin  the  transaction  to  render  it  unlikely  that  he  would 
import  Mbhe  information  he  then  acquired  to  his  subsequent 
clieiite*..  I  con&ss  I  cannot  see  why  the  principle  laid  dowli  in 
Keifined/ff  v.  Oteen  (82)  should  not  apply  to  cases  of  this  kind.  It 
is  tcm  that  in  that  and  similar  c€M3es  the  circumstances  showed 
grose  fraud  on  the  part  of  the  solicitor ;  but  still  the  principle 
on  wluch  all  those  cases  are  decided  is  that  the  soUoitor  would, 
fnnn  ihe  nature  of  the  transaction  in  which  he  had  been 
^^&E^9  ^  unlikely  to  impart  information  acquired  in  the  eon- 
duet  of  that  transaction  to  lus  subsequent  clients.  If  then,  the 
principle  laid  down  in  that  (^ise  would  apply  to  cases  in  which 
grofiS' fraud  does  not  appear,  I  am  unable  to  see  why  it  should 
not>  i^ply  to  jAe  present  case. 

.Sc^ppse,  «gain,  that  Capper,  though  not  knowing  of  Gkeen's 
title  toithe  land,  knew  that  he  had  a  right  to  have  the  convey- 
anee  to  White  set  aside  on  the  ground  that  it  was  fraudulently 
obtained — ^in  other  words,  that  he  recognised  that  Green  had  a 
right  to  sue,  but  not  an  equitable  estate.  The  Primary  Judge 
has  held  that  in  that  event  the  doctrine  of  imputed  notice  does 
not  apply,  and  that  for  the  purposes  of  the  doctrine  of  imputed 
notice  there,  is  a  distinction  between  a  right  to  sue  and  an  equit- 
I  able  estate.     In  that  opinion  I  entirely  concur.    The  Courts 

(82)  8  H.  &  £.  ni. 
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1887.       have  laid  down  over  and  over  again  that  the  doctrine  of  imputed 
Gbkkh      notice  should  not  be  extended^  and  we  know  of  no  case  in  which 
Flvtcbbb.   knowledge  in  the  solicitor  of  a  right  to  sue  existing  in  a  third 
Fauoeti  J.    V^^7  ^8fl  been  imputed  to  the  client.     In  the  present  case  all 
that  Capper  could  say  would  be,  "  Green  has  executed  a  oonv^- 
ance  of  this  property  to  White^  but  owing  to  the  circomstanoes 
under  which  it  was  executed  he  has  a  right  to  sue  in  Equity  to 
have  that  conveyance  set  aside.''     To  hold  that  such  a  communi- 
cation by  Capper  would  affect  a  subsequent  client  with  notice  of 
White's  fraud  would  be  to  extend  the  doctriae  of  imputed 
notice^  and^  as  I  have  already  said^  that  is  a  course  the  Conrt 
will  not  adopt. 

Another  ground  of  defence  set  up  in  this  suit  is  tibat  the 
plaintiffs  have  deprived  themselves  of  their  right  to  relief  in  a 
Court  of  Equity  by  acquiescence.  The  conveyance  from  Green 
to  White  was  executed  in  1876^  and  in  1879  Green,  junior,  and 
McNaughton  were  prosecuted  for  making  a  forcible  entry  on  the 
lands,  and  were  acquitted  on  their  claim  of  right.  At  this  time, 
therefore,  they  must  have  been  aware  of  the  nature  of  whatever 
claim  they  had  against  White,  and  yet  it  wae  not  until  the  year 
1884,  when  the  value  of  the  property  in  question  had  largely 
increased  owing  to  the  mining  operations  conducted  by  White  and 
Bingle  and  others  that  the  statement  of  daim  in  this  suit  was 
filed.  This  ground  of  defence,  while  it  may  be  a  strong  one  in 
the  hands  of  the  present  defendants,  who,  it  is  admitted,  had  no 
personal  notice  of  any  right  on  Green's  part,  would  not  be  of 
any  avail  to  the  original  perpetrator  of  the  fraud,  and  it  is,  I 
think,  not  necessary  to  the  decision  of  the  case. 

The  whole  case  may  be  looked  at  in  either  of  three  ways:— 
Firstly,  Capper  had  actual  knowledge  of  the  fraud  practised  by 
White,  in  which  case  the  doctrine  laid  down  in  Kennedy  v.  Oreen 
(38)  prevents  the  plaintiffs  succeeding. 

Secondly,  Capper,  though  innocent  of  actual  fraud,  still  was 
aware  of  circumstances  which  were  sufficiently  sospioioas  to 
make  him  unwilling  to  divulge  them  to  a  subsequent  client,  in 
which  case,  abo,  I  am  inclined  to  think  Kermedy  v»  Qreeik  (33) 
applies. 

(83)  81L&K.711. 
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Thirdly,  Capper  was  entirely  innocent  of  the  fraud  practised 
by  White,  and  conld  have  told  a  subsequent  client  no  more  than 
that  Green  had  a  right  to  sue  to  have  the  conveyance  to  White 
set  aside,  in  which  case  I  concur  with  the  Primary  Judge  in 
thinking  that  the  doctrine  of  imputed  notice  does  not  apply. 

In  any  view  of  the  case,  therefore,  I  am  of  opinion  that  the 
plaintiff's  claim  must  fail,  and  that  this  appeal  should  be  dismissed 
with  costs. 


1887. 


Gkksv 

r. 

Flitchbb. 

I^atueeii  J. 


Sib  6.  Ikkes,  J.  I  concur.  I  base  my  decision,  however,  on 
grounds  broader  than  the  refined  distinction  drawn  by  the  Primary 
Judge  in  his  judgment,  since  in  my  opinion  the  decree  can  be 
supported  independently  of  that  distinction.  The  case,  it  seems 
to  me,  must  be  looked  at  in  one  of  two  ways.  The  one  view  is 
that  there  was  fraud  on  White's  part  in  the  transaction  of  1876, 
and  that  Capper,  acting  as  his  solicitor,  was  a  parfy  to  that  fraud ; 
and  I  confess  that  on  the  evidence  it  is  difficult  to  come  to  any 
other  conclusion — ^in  which  case  the  doctrine  laid  down  in 
Kennedy  v.  Green  (84)  is  clearly  applicable,  and  must  defeat  the 
plaintifPs  claim.  The  other  view  is  that  there  was  no  fraud  on 
White's  part,  and  consequently  no  knowledge  on  the  part  of 
Capper ;  and  in  that  case  it  would  be  clearly  impossible  for  the 
defendants  to  become  affected  with  notice,  there  being  no  fraud. 
In  either  case,  then,  we  arrive  at  the  same  result,  that  the  plain- 
tiffs' claim  must  fail. 

I  now  pass  to  the  ground  of  defence  set  up — that  the  plaintiffs' 
acquiescence  in  the  enjoyment  by  the  defendants  and  their  prede- 
cessors in  title  of  the  rights  of  ownership  over  the  property  in 
question  is  sufficient  to  disentitle  them  to  relief  in  a  Court  of 
Equity.  I  am  disposed  to  think  that  the  evidence  is  sufficiently 
strong  to  support  this  contention,  and  the  evidence  shows 
acquiescence  on  the  part  not  only  of  Green,  but  also  of  Green's 
children,  who  are  of  course  virtually  the  plaintiffs  in  this  case, 
Green  being  merely  a  trustee  for  them  as  next-of-kin  of  Abigail 
Green.  Now,  acquiescence  cannot  be  proved  unless  it  is  shewn 
that  the  plaintiffs  had  a  full  knowledge  of  their  rights.  Up  to  a 
certain  period,  no  doubt  they  were  deluded  into  the  belief  that 

(34)  3  M.  &  K.  711. 
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^^^'  tkey  liad  no  right  to  the  properly  in  question ;  but  it  is  impoBaibfe 
ftnmr  to  saj  thftt  after  the  trial  of  John  Green,  ]un.>  and  McNaoghton 
Fjaicob.  ^^^  forcible  entry  on  the  lands,  and  their  aoqoittel  on  the  chdm 
Emu  J»  ^^  right  set  up  by  them,  the  plaintiff  and  the  children  had  aot 
full  knowledge  of  any  right  they  may  have  had  to  the  land. 
After  that  time,  however,  we  find  that  they  remain  absolntely 
qoieacent,  and  take  no  steps  at  all  to  assert  their  right  until  the 
latter  part  of  the  year  1884,  after  the  suit  of  Harper  y.  Brem, 
which  related  to  the  property  now  claimed^  had  been  heard  hj 
the  Primary  Judge,  though  before  his  reserved  jadgmentiathat 
euit  bad  been  delivered*  With  regard  to  the  point  on  wliicli 
the  Pnmary  Judge  grounded  his  deoisionf  which  is  that  for  the 
purposes  of  the  dootrine  of  imputed  notice,  there  is  a  distinction 
between  an  equitable  estate,  and  a  right  to  sue  in  Equity.  I 
oonfess  I  have  had  some.diffioolty  in  arriving  at  the  same  oon- 
oluaion,  although  for  some  purposes  the  distinction  undoobtedly 
exists— -«s  is  shown  l^  the  oases  of  Ptombt  v.  Edmonds  (35} ,  PhiUipB 
V.  PfUlUpi  (36),  and  Ocwe  v.  Oaw  (37)*-*yet  I  have  some  difficulty  in 
seeing  that  for  the  purposes  of  a  case  of  this  nature  there  is  this 
distanoticML  in  principle*  I  entirely  agree  wit^  liord  We»tbury 
when  he  says,  in  the  case  of  WyUie  v<  Pollen  (38),  that  the 
dootrine  of  imputed  notice  is  not  to  be  extended ;  but  I  am 
disposed  to  think  that  the  disinolination  of  the  Court  to  extend 
that  dootrine  has  reference  rather  to  the  position  <^  the  .solicitor 
as  regards  his  client  than  to  the  exact  quantum  of  the  intwnest 
or  estate  which  is  requisite  to  evoke  the  assistance  of  a  Court  of 
Equity  to  affeota  subsequent  client  of  the  solicitor  with  notice. 

On  the  whole,  however,  I  am  not  disposed  to  dissent  from  the 
judgment  of  the  Primary  Judge  on  this  pointy  and  I  therefore 
concur  with  his  Honour  Mr.  Justice  FfWioelt  in  thinking  that  the 
decree  must  be  upheld,  and  this  appeal  dismissed  with  costs. 


DefeU  J. 


DsFFSLL,  J.  I  concur.  I  may  say  that  I  agree  also  with  all 
the  findings  of  the  Primary  Judge  on  the  facts  of  the  case,  and 
I  believe  that  an  intelligent  jury  would  have  come  to  precisely 
the  same  conclusions.     I  am  also  of  opinion  that  fraud  has  been 

(86)  lY.kC.  481.  (87)  15  Ch.  D.  040. 

(36)  4  De  Q.F.  &  J.  208.  (88)  8  De  a.J.  &  S.  686. 
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distinctly  proved  against  Capper,  on  whose  assistance  tlie  sncoess       ^^^- 
of  the  scheme  to  obtain  this  property  for  an  entirely  inadequate      Qsvmr 
consideration  was  largely  dependent.    It  appears  to  me  exceed*    pi^skk. 
ingly  unfortunate  that  a  solicitor  who,  no  doubt,  would  not  have     ^/^;  j. 
been  ^ilty  of  any  misconduct  towards  his  client,  should  have 
lent  valuable  assistance  towards  carrying  out  a  seheme  whioh  • 
must  to  his  knowledge  result  in  a  wrong  being  done  to  thesie 
people^  who,  besides  being  ignorant  of  legal  matters,  had  the 
additional    disadvantage    of    not    having    the  advice    of    an 
ind^ndent  solicitor. 

A6  to  the  point  of  acquiescence,  I  am  of  opinion  that  the 
laches  of  the  plaintiffs  was  sufficient  to  prevent  a  Court  of 
Equity  coming  to  their  assistance.  It  is  perfectly  clear  that  in 
1879  their  rights  were  broaght  to  their  knowledge,  andthe^ 
conld,  therefore,  have  sought  the  assistance  of  the  Court  of 
Equity  in  the  course  of  the  year  1880.  In  1881  Capper  died', 
and  in  1882  the  suit  of  Harper  v.  Brown  was  instituted,  but  it 
was  not  till  after  the  hearing  of  that  suit  which  took  place  in 
October,  1884,  that  his  claim  was  propounded  on  behalf' of 
Green,  whose  conduct  throughout  shows  that  he  could  not  have 
known  that  as  administrator  of  Abigail  Oreen  he  was- trustee 
for  her  childrien.  I  think  that  on  the  ground  of  laches  alone  a 
Court  of  Equity  would  refuse  to  assist  the  plaintiffs  to  enforce 
this  claim,  and  that  tiie  appeal  must,  therefore^  be  dismissed 
with  costs. 

Decree    upheld.      Appeal    die- 
missed  with  eae^. 

Solicitors  for  plaintiffs  :  Slattery  ^  Heydon. 

Solicitor  for  defendants  :  7.  0.  Brown,  by  ElUe  ^  Mahmaon. 
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1884.  HAEPER  and  Ahotheb  v.  BROWN  and  Othim. 


Nov.  26.       Trust  deed — Sale  under  power — Sxceteive  demand — Provieo  for  proieeium  of 
purehaeere — Notice — Breaeik  qf  truet — Awridanee  of  tale — Account  when  taken. 

Manning  P  J»  rp^  aeoard  advaiuseB,  plaintiifs  assigned  to  defendant  B.  aU  their  interest  in  & 
ooal  mine  on  trust  to  carry  on  the  same,  and  in  certain  erents  to  seQ.  B.  made 
a  demand  on  the  plaintiif s  for  an  amount  largely  in  excess  of  what  waa  due  to 
him  under  the  deed,  and  in  default  of  payment  sold  the  property  to  the  otlier 
defendants,  8.  ft  S. 

Held,  that  B.  did  not  stand  in  the  same  position  as  a  mortgagee,  but  tiiat  be 
was  a  trubtee,  ttnd  that  consequently  he  was  not  justified  in  selling  the  propeiij 
on  the  plaintiffs  flailing  to  tender  the  amount  due  to  him. 

HM,  also,  that  a  clause  in  the  deed  of  trust  providing  for  the  protection  of 
purchasers  from  B.,  by  exonerating  them  from  inquiry,  did  not  operate  to 
protect  them  in  the  event  of  their  having  express  notice  of  the  breach  of  tmit 
committed  by  B.,  and 

Seld,  also  (Stephen,  J.,  dieeeniiente),  that  the  defendants,  other  than  B.,  bad 
euoh  notice. 

This  was  an  appeal  from  a  decree  of  Manning,  P.J.,  whose 
judgment,  which  is  f ally  set  ont^  states  the  facts  of  the  case  so 
clearly  that  it  is  unnecessary  to  allude  to  them  farther.  Tbe 
judgmeut  was  delivered  on  the  25th  of  November,  1884. 

Manning  V. 3.  SiE  W.  M.  MANNING,  P.J.  The  plaintiffs  in  this  suit  are 
Henry  Harper  and  Thomas  Sevan,  of  Newcastle,  lately  owniiig 
and  carrying  on  the  Ferndale  colliery,  near  that  place,  in  partner- 
ship with  the  defendants,  E.  A.  White  and  J.  B.  Bingle,  under  the 
style  of  '^  The  Ferndale  Colliery  Co.;"  and  the  principal  defen- 
dant is  Alexander  Brown,  of  Newcastle,  who,  in  virtue,  or  under 
colour,  of  a  deed  of  trust,  dated  12th  April,  1880,  made  a  sale 
of  the  colliery,  and  all  property  connected  with  it,  to  the  four 
other  defendants,  in  October  of  that  year.  The  plaintiffs'  state- 
ment of  claim  impugns  the  sale,  and  prays  for  a  decree  directing 
defendant  Brown  to  carry  out  the  trusts  of  that  deed  as  far  as 
the  same  have  not  yet  been  carried  out,  and  that,  if  necessary 
for  the  purpose,  the  sale  may  be  declared  -imll  and  void;  and 
that  Brown  and  the  four  purchasers  may  be  dechred  accoantable 
and  answerable  accordingly ;  and  that  if  necessaiy^e  coUieij 
business  may  be  wound  up  under  the  direction  of  the^S'tS^^^^ 


i. 
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the  rights  of  the  plaintiffs  and  all  other  persons  ascertained  and  i^^- 
provided  for  ;  and  that  all  declarations^  accounts^  and  directions  Habpss 
required  for  these  purposes  may  be  made  and  given.  The  ^aowN. 
plaintiffs  are  persons  who  have  been  for  30  years  and  upwards  jif^^^^^-  p  j 
engaged  ill  practical  coal-mining  —  Harper  as  a  coal-njining 
engineer^  and  Bevan  as  a  coal-miner  and  manager.  They  appear 
to  be  men  of  experience  and  intelligence  in  their  vocations,  but 
of  less  education^  and  quite  unequal  to  the  defendant  Brown  and 
the  other  defendants  for  the  complications  into  which  they  were 
brought.  One  of  them  could  not  read  or  write.  The  defendant 
Brown  is  a  solicitor^  and  obviously  a  person  of  much  ability  and 
strength  of  purpose,  who  had  for  some  time  past  withdrawn  from 
his  profession,  and  had  been  the  general  commercial  and  financial 
manager  of  the  mercantile  and  colliery  firm  of  James  and 
Alexander  Brown,  of  Newcastle,  of  which  a  deceased  Alexander 
Brown  was  formerly  a  member.  He  asserted  himself  to  have 
succeeded  the  deceased  as  a  partner;  but  this  was  denied  by 
James  Brown,  the  survivor ;  and  I  adopt  his  positive  and  circum- 
stantial statement  in  preference  to  the  claim  of  this  defendant, 
which  was  not  supported  by  any  written  or  other  evidence,  and 
which  was  perhaps  founded  upon  some  erroneous  legal  notion  of 
his  rights  as  a  trustee  under  the  will  of  the  deceased  partner.  I 
shall,  therefore,  throughout  this  case  regard  Mr.  James  Brown 
as  the  sole  member  of  the  firm  since  its  dissolution  by  the  death 
of  his  late  partner,  and  the  defendant  Brown  as  his  manager 
only,  and  as  having  no  personal  interest  in  the  funds  or  obliga- 
tions of  "  J.  and  A.  Brown.''  The  defendants  White  and  Bingle 
were  landholders  and  merchants  at  Newcastle,  who  had  been 
associated  with  the  plaintiffs  in  the  colliery  upon  terms  which 
will  be  explained.  The  four  remaining  defendants  were  the  pur- 
chasers from  defendant  Brown,  and  are  Henry  Law,  his  brother- 
in-law,  then  a  bank  manager  at  Newcastle,  and  now  at  Adelaide  ; 
Charles  Sweetland,  another  bank  manager  at  Newcastle  ;  James 
Fletcher,  the  manager  of  Mr.  Laidley's  colliery,  near  Newcastle ; 
and  Charles  Frederick  Stokes,  a  merchant  at  Newcastle.  These 
last  defendants  are  all  charged  by  the  plaintiffs  with  having  had 
notice  of  their  equities  at  the  time  of  purchasing.  The  defen- 
dant Brown,  in  his  statement  of  defence,  justified  the  sale  as 
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1894.  having  been  daly  made  ander  certain  powers  contained  m  the 
HABras  trust  deed.  The  defendants  White  and  Bingle  do  not  oppose 
Bbowm.  ^^®  ^'^f  ^^^  express  themselyes  content  with  it^  as  thej  have 
Mannmq  P J.  ^oason  to  be.  The  other  defendants  stand  apon  Hie  validity  of 
the  sale,  but  more  particularly  on  a  clause  in  the  deed  of  tnist^ 
relieving  purchasers  from  inquiry  as  to  the  propriety  of  any 
sale^  and  on  a  denial  of  the  notice  charged  against  them.  The 
case  was  heard  before  me  on  April  28  and  29^  and  May  1,  5, 8| 
12,  and  18,  for  general  evidence  and  argument ;  and  on  May  28 
and  June  8  for  an  examination  of  accounts,  which  I  took  per- 
sonally, for  purposes  essential  to  my  general  decision.  Since 
then  I  have  given  a  very  great  deal  of  time  to  the  consideration 
of  the  case,  but  have  been  too  much  occupied  otherwise  to 
conclude  my  deliberations  and  to  prepare  this  judgment  until 
now.  The  evidence  having  been  heard  by  me  orally  without  a 
jury,  and  the  accounts,  so  far  as  they  have  been  gone  into, 
having  been  taken  by  myself  under  the  Court's  general  authonfy 
and  according  to  the  Equity  Act  of  1880,  it  devolves  on  me,  as 
upon  a  jury,  first  to  determine  the  general  facts  and  the  position 
of  accounts  between  the  parties.  Therefore,  the  &ctB  and 
figures  which  I  shall  give  must  be  taken  to  be  judiciid  con- 
clusions from  the  evidence.  The  plaintiffs  had,  for  16  years 
prior  to  May,  1877,  been  looking  out  for  indications  of  payable 
coal  in  the  neighbourhood  of  Femdale ;  and  believing  that  they 
had  ascertained  its  existence  in  65  acres  of  land  belonging  to 
defendants  White  and  Bingle,  and  in  other  adjacent  lands,  they 
obtained  leases  of  those  lands  at  royalty  rents.  The  first  lease 
was  from  White  and  Bingle,  and  was  for  60  years,  at  a  royalty 
of  6d.  per  ton  of  coal,  and  was  dated  in  or  about  May,  1877. 
Three  others  followed  shortly  afterwards.  In  June  of  that  year 
the  plaintiffs  entered  into  an  arrangement  with  defendants 
White  and  Bingle,  under  which  the  latter  were  to  advance  a  sum 
of  money  for  sinking  a  shaft,  in  consideration  of  their  bong 
admitted  to  joint  proprietorship  in  the  leases  and  intended 
colliery.  An  attempt  was  then  made — as  I  gather  somewhat 
uncertainly — ^to  sell  the  mine  or  float  a  company  for  it,  at  a  large 
price ;  but  this  attempt  not  proving  successful,  a  new  arrange- 
ment was  substituted  in  November  of  the  same  year,  for  opening 


VOL.  Vm.]  CASES  IN  EQUITY.  89 

and  working  a  colliery  themselves  upon  the  lands   then  under        l^^* 
lease^  a^ad  in  others  which  they  might  afterwards  acquire  on     Basspxb, 
joint  account.     The  terms  of  agreement  were  thereupon  unbodied     Btmws. 
in  the  following  memorandum: — ^''In  consideration  of  Single,  j£j,j^,^^pjr 
White  and  Go.  agreeing  to  advance  the  amount  necessary  to 
open  up.  the  mine — say,  not  exceeding  in  the  aggregate  14,000Z. 
isi  such  sums  as  may  be  required — the  following  conditions  are 
I  agreed  to  by  Henry  Harper  and  Thomas  Bevan,  viz.: — The  entire 

interest  in  the  leasehold  property  to  be  divided  into  50  equal 
shares,  and  apportioned  thus:  Henry  Harper,  12^  shares; 
Thomas  Bevan,  12^  shares;  J.  B.  Bingle,  12^  shares;  E.  A. 
White,  12^  shares.  The  amount  advanced  to  bear  interest  at 
the  rate  of  10  per  cent,  per  annum  until  the  full  amount  of  loan 
I  is  recouped ;  interest  to  be  payable  half-yearly  on  balance  from 

i  time  to  time  found  due,  as  may  be  required  by  Bingle,  White 
I  and  Go. ;  fifty  per  cent,  of  the  profits  and  earnings  to  be  put  on 
I  one  side  half-yearly  to  pay  oflE  the  advance  until  the  whole  is 
I  refunded.  The  property  to  be  liable  for  the  same  until  debt  is 
I  discharged.  After  the  advance  has  been  paid  off  as  before 
determined,  Henry  Harper  and  Thomas  Bevan  agree  to  pay  to 
j  J.  R.  Bingle  and  B.  A.  White  the  sum  of  lOOOi.  each  for 
j  services  rendered  in  procuring  the  required  ccwpital  above- 
mentioned  ;  such  payment  to  be  borne  by  H.  Harper  and  T. 
I  Bevan  individually,  irrespective  of  the  joint  interests  of   the 

coiaapany.''  In  accordance  with  this  latter  agreement.  White 
and  Bingle  advanced  the  necessary  capital  from  time  to  time  to  the 
extent,  as  I  gather,  of  14,0002.,  for  opening  and  working  the 
L  Ferndale  colliery,  and  providing  all  requisite  machinery  and 
plant ;  and  the  colliery  was  managed  by  the  plaintiEEs,  whilst 
the  commercial  and  financial  business  and  the  accounts  were 
conducted  and  kept  by  White  and  Bingle.  The  former  raised 
and  delivered  coal,  and  the  latter  sold  it  and  received  the  pro- 
ceeds, and  paid  all  rents  or  royalties,  working  expenses,  and  other 
I  outlays^  and  retained  the  surplus  for  appropriation  under  the 

I  agreement.     The  colliery  was  worked  at  a  handsome  profit ;  and 

in  1879  it  was  offered  for  sale  by  White  and  Bingle,  with  the 
plaintiffs'  concurrence,  at  60,000Z.,  but  no  sale  was  effected.  At 
the  end  of  each  of  the  four  half-years  expiring  on  30th  June  and 
N.S.W.E.,  Vol.  VIII.,  Eq.  I 
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188^'  Slst  December  of  1878  and  1879,  White  and  Bingle  inada  up 
Haxpkr  and  rendered  to  the  plaintiffs  accounts  and  dividend  meooiocBndB, 
Bbown.  ^^  ^^^  ^^  which  accounts  and  memoranda  net  profits  were 
Ifanninc  P J  ^hewn.  The  aggregate  net  profits  amounted  to  95602. ;  those 
of  the  half-year  ending  Slst  December,  1879,  being  as  much  as 
31652.  The  accounts  had  been  debited  with  interest  at  10  per 
cent,  per  annum  on  White  and  Bingle^s  advances,  as  per  agree- 
ment ;  and  50  per  cent,  of  the  net  profits  were  resarved  by  theia, 
in  like  accordance  with  the  agreement,  towards  paying  off  the 
principal  moneys.  The  reserves  or  retentions  thus  made  up  to 
and  on  Slst  December,  1879,  amounted  to  47802. ;  and  a  like 
amount  was  divided  between  the  proprietors,  that  is  to  say,  by 
payments  to  the  plaintiffs  and  retention  by  White  and  Bingle. 
After  that  date,  the  colliery  continued  to  be  worked,  and  its 
business  to  be  conducted  in  the  same  way  until  the  12th  April 
following,  on  which  day  it  was  placed  in  the  hands  of  die 
defendant  Brown  under  the  trust  deed  already  mentioned. 
During  this  interval  net  profits  continued  to  be  made,  but  as 
these  were  not  distributed,  the  entire  amount  (about  eiflier 
13002.  or  17002.)  remained  with  White  and  Bingle,  and  should 
go  against  their  advances.  As  to  the  sources  of  White  and 
Bingle's  advances,  the  plaintiffs  were  not  apprised ;  but  it  was 
shown  at  the  hearing  that  White  at  first,  and  afterwards  White^ 
Bingle  and  Co.,  obtained  bank  credits  guaranteed  by  defendant 
Brown  in  the  names  of  ^^  J.  and  A.  Brown,''  and  that  they  also 
had  an  overdrawn  open  account  in  the  books  of  that  firm  as  kept 
by  him.  It  also  appeared  that  they  borrowed  in  1878  the  sam 
of  11,0002.  from  Mr.  G.  H.  Cox,  out  of  which  they  paid  part  of 
their  then  existing  bank  debt,  and  gave  him  a  mortgage  on  their 
sixty-five  acres  of  land,  leased  to  the  plaintiffs,  and  on  their 
royalties  payable  under  it,  and  on  some  other  property  of  their 
own ;  but  this,  of  course,  did  not  affect  the  lease  or  oolli^ 
concern.  The  plaintiffs  seem  to  have  learned  that  the  money 
raised  by  this  mortgage  was  partly  applied  towards  the  discharge 
of  White  and  Bingle's  previous  bank  debt,  and  that  this  debt 
had  been  occasioned  by  their  advances  for  the  colliery ;  bat  they 
had  no  concern,  personally,  with  either  of  these  matters,  nor 
was  the  credit  of  the  partnership  in  any  way  pledged  for  them, 
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After  this  mortgage^  White  and  Single  again  obtained  a  bank  ^^^' 
oredit  under  a  guarantee  given  by  defendant  Brown^  in  the  Harfsb 
Barnes  of  ''  J.  and  A.  Brown,^'  as  before ;  and  they  continued  Bbowi^. 
to  have  an  open  overdraft  account  with  J.  and  A.  Brown,  through  j^^^^^  pj. 
defendant  Brown.  The  former  stood  at  66052.,  and  the  latter  at 
between  2Q001.  and  2700Z.  at  the  date  of  the  trust  deed ;  but  the 
plamtiSs  were  not,  nor  was  the  partnership,  in  any  way  involved 
in  these  indebtednesses.  The  overdrafts  were  perhaps  indirectly 
founded  upon  an  authority  given  by  Mr.  James  Brown  to 
defandant  Brown  to  let  Mr.  Bingle  have  from  80002.  to  40002. 
on  going  into  the  Femdale  colliery  concern ;  but  I  do  not  find  that 
any  authority  had  been  given  for  the  guarantees  signed  for  the 
banic  credits.  It  did  not  appear  that  defendant  Brown,  or  ''  J. 
and  A.  Brown,"  had  any  security  from  White  and  Bingle  for 
their  overdraft,  or  for  the  guarantee  existing  in  April,  1880,  nor 
what  the  relations  were  between  them  in  other  respects.  It  was 
not  attempted  to  be  shown  that  even  White  and  Bingle's  interest 
in  tiie  colliery,  and  in  the  contingent  return  of  their  advances 
nnder  the  agreement  of  1877  had  been  in  any  way  pledged,  as 
they  might  reasonably  enough  have  been,  provided  that  the 
plaintiffs  and  the  colliery  and  partnership  business  were  not 
disturbed^  The  plaintiffs'  names  nowhere  appeared  in  the  books 
of  J.  and  A.  Brown,  or  of  defendant  Brown,  as  debtors  or  other- 
wise. It  was,  however,  urged  before  me  that  White  and 
Bingle's  advances  under  the  agreement  of  November,  1877, 
created  an  indebtedness  on  the  part^  of  the  plaintiffs^  and  that 
they  were  a  charge  on  the  partnership  property,  so  as  in  some 
way  to  give  rise  to  an  indirect  responsibility  on  their  part  for 
White  and  Bingle's  borrowings^  and,  consequently,  for  the 
alleged  debts,  in  virtue  of  which,  as  will  be  seen,  defendant 
Brown  took  upon  himself  to  make  the  sale  now  questioned. 
But  I  hold^  as  a  matter  of  clear  law  and  fact,  that  the  money 
inUx>duced  by  White  and  Bingle  created  no  debt  or  responsibility 
on  the  plaintiffs'  part  to  any  person  whomsoever;  and  that 
fJihough  the  agreement  charged  the  advances  on  the  joint  pro- 
perty in  a  certain  sense,  such  charge  was  only  for  payment  of 
interest  and  for  the  gradual  restoration  of  principal  out  of  net 
profits  if  and  when  they  should  be  produced,  the  latter  at  the  rate 
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^^^-  of  50  per  cent.^  until  the  whole  principal  money  should  be  Testorei 
Habpsb  The  adyances  were  the  price  paid  under  agreement  by  White 
Bbown.  *^^  Single  for  receiving  equal  shares  in  the  plaintiffs'  leases 
Manning  PJ.  *^^  seams  of  coal,  and  were  made  half  to  themselves  as  equal 
participants  in  the  benefit  of  the.  outlays  for  machinery^  &c. ; 
with  the  advantage  of  a  cdnditional  return  to  themselyes 
individually  of  the  whole  with  interest,  out  of  anticipated  profits, 
and  of  an  ultimate  bonus  from  each  of  the  plaiutifEs  individually^ 
after  such  return  should  have  been  completed  in  that  way. 
Meanwhile,  half  of  the  lands,  mine,  and  seams  of  coal,  and  of 
the  machinery  and  plant  procured  by  the  advances  belonged  to 
the  plaintiffs,  free  from  personal  indebtedness,  and  the  other 
half  belonged  to  White  and  Single ;  and  the  latter  could  no 
more  claim  to  be  creditors  of  the  plaintiffs  in  respect  of  their 
advances,  than  the  plaintiffs  could  claim  other  payment  for  the 
half  of  their  lands  and  seams  of  coal  which  they  had  given  to 
White  and  Single.  As  to  the  amount  at  which  White  and 
Single's  advances  stood,  I  was  left  in  great  difficulty  by  the 
extreme  vagueness  of  the  evidence  put  before  me  by  those  who 
alone  could  have  made  the  matter  clear ;  and  this  difficulty 
remained  with  little  abatement,  notwithstanding  that  White 
and  Single's  books  were  afterwards  produced  on  my  demand, 
and  were  examined  and  made  the  subject  of  attempted  explana- 
tions by  accountants  on  both  sides.  No  one  could  point  to  any 
distinct  entries  in  the  books  from  which  they  could  inform  me 
of  the  amount.  Some  half-yearly  statements  of  ''capital"  were 
confidently  relied  on  by  defendants  as  showing  a  larger  amount 
than  I  now  conclude  to  be  correct ;  but  this  evidence  did  not 
satisfy  me,  inasmuch  as  ''capital"  might  include  additions  out 
of  working  returns,  or  might  represent  the  value  of  the  plant, 
Ac,  without  regard  to  the  reserves  out  of  net  profits.  In  conse- 
quence of  the  vagueness  of  the  oral  proofs,  I  have  personally 
studied  the  books  and  the  dividend  memoranda,  and  have  arrived 
at  the  conclusion  that  the  advances  stood  at  10,536Z.  on  Slst 
December,  1879,  together  with  certain  outstanding  liabilities  of 
White  and  Single's  for  land  purchases,  which  were,  however, 
approximately  covered  by  the  profits  retained  by  them  between 
31st  December  and  12th  April,  1879-80.     I  arrived  at  the  sum 
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of  10,536Z.   by  calculating  the  principal   sums   represented   by        ^^^- 
debits  and  credits  for  interest  on  the  advances  and  past  reserves     Habpbr 
in   the  dividend  memorandum  of   31st  December,  1879 ;  after     bbown. 
which  I   deducted  from   the   debtor  balance    the   addition   of  jf^^^^,,^  p  j, 
1582L  10«.  made  to  the  reserve  fund  on  that  date  out  of  ihe 
preceding  half-year's  net  profits;  and   I    added   971Z.,  which 
appeared  to  have  been  freshly  advanced  during  that  half-year. 
Broadly,  I  will  take  the  amount  to  have  been  11,000Z.  at  the 
date  of  the  deed  of  trust,  as  this  agrees  with  the  deed  itself,  in 
which  Mr.  Cox's  mortgage  debt  for  that  sum  is  put  in  the  place 
of  White  and  Single's  advances  in  respect  of  the  reserves  of  50 
per  cent,  to  be  made  out  of  profits  before  the  distribution  of 
dividends  under  thd  trust. ,    Such  being  the  state  of  things  so 
far,  the  trust  deed  came  to  be  executed   under  the  following 
special  circumstances.     In  the  early  part  of  1880,  the  plaintiffs 
and  their  partners.  White  and  Bingle,  appear  to  have  had  some 
disagreement,  the   nature   of    which   was  not  disclosed;  and, 
concurrently,  the  defendant  White  was  engaged  by  defendant 
Brown  to  proceed  to  England  to  take  some  management  there  of 
J.  and  A.  Brown's  affairs,  and  was  about  to  depart,  whereupon 
defendant  Bingle  expressed  himself  unwilling  to  go  on  with  the 
colliery  in  the  absence  of  White,  and  defendant  Brown  declared 
himself  indisposed  to  go  on  with  the  advances  to  White  and 
Bingle.     It  was  said  also  that  the  seam  of   coal  then  being 
worked  was  failing,  and  that  fresh  seams   would  have   to  be 
searched  for.     Also,  at  the  end  of  1879,  a  combination  known 
as  the  '^  Vend"  had  been  broken  up,  which  had  existed  for  some 
years  amongst  the  colliery  proprietors  for  maintaining  a  high 
price  for  coal,  and  its  revival  (since  brought  about)  was  uncertain. 
The   disruption  of  the  "vend"  affected  the  Femdale  colliery 
less  than  others,  as  the  proprietors   held  a   contract  with  the 
Government  Railway  Department  at  a  high  price  up  to  the  end 
of  1880,  by  which  time  the  *^  vend"  might  possibly  be  revived; 
but  nevertheless  the  probability  of  a  great  fall  in  the  general 
price,  which  was  already  beginning  to  follow  the  disruption, 
undoubtedly  affected  its  prospects  more  or  less.     These  various 
circumstances  led  the  plaintiffs  and  White  and  Bingle  to  meet  in 
March  and  April,  1880,  at  the  office  of   the  latter,  to  discuss 
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1884.  matters  and  consider  their  course,  at  parts  of  whicli  meetings  the 
Harpbk  defendant  Brown  was  present.  At  one  time  it  was  proposed  that 
Beown.  ^®  should  represent  defendant  White  in  the  colliery  business ; 
Manning  P  J  ^^^  **  ^^®  ^*®*  ^^  these  meetings  it  was  arranged  that  the 
colliery  and  its  business  should  be  placed  in  his  hands  in  trust 
for  all  parties.  Evidence  of  the  verbal  arrangements  was  given 
on  behalf  of  the  defendants  by  defendants  Single  and  Brown, 
and  that  of  defendant  Brown  was  accepted  by  the  plaintiffs' 
counsel  without  calling  the  plaintiffs  to  give  their  versions.  I 
also  adopt  the  account  given  by  him ;  and  as  the  executed  deed 
is  not  wholly  in  accordance  with  it,  and  the  action  of  defendant 
Brown  under  the  trust  was  greatly  at  variance  with  what  I 
thence  gather  to  have  been  the  true  understanding  of  the  parties, 
I  think  it  important  to  extract  from  my  notes  the  material  parte 
of  his  evidence  on  this  subject.  In  examination-in-chief,  after 
stating  that  the  circumstances  already  mentioned  were  discussed, 
and  that  he  had  intimated  that  his  firm  (as  he  called  it)  would 
not  continue  its  advances,  his  evidence  was  as  follows :— He 
said  :  "  When  I  returned  (after  a  request  to  withdraw  for  a  time) 
they  asked  me  if  I  would  take  the  property — ^whether  I  would 
take  the  property  to  do  the  best  I  could  with  it.  The  prospects 
of  the  coal  trade  were  discussed,  and  the  price  bi  coal,  and  the 
value  of  the  property  as  a  colliery ;  and  it  was  decided  that  as 
the  area  of  the  coal  appeared  to  be  limited,  Harper  should  bore 
to  see  if  he  could  find  further  seams  with  coal  in  the  property. 
Harper  was  selected  as  a  mining  engineer,  and  Bevan  agreed,  if 
I  would  take  the  property,  to  become  contractor  to  cut  the  coal 
and  deliver  it.  He  was  to  give  me  a  tender  for  the  delivery  of 
the  coal.  The  contract  was  to  include  putting  the  coals  into  the 
waggons.  Nothing  was  said  about  a  sliding  scale,  but  that  is  a 
usual  thing,  depending  upon  the  price  of  coals.  I  had  to  provide 
a  boiler  at  about  8002.  I  was  to  get  it  as  I  best  could.  It  was 
not  got.  Bevan  asked  me  for  it  once  or  twice.  ...  It  was 
arranged  to  continue  the  work,  but  that  I  should  not  be  hound  to 
carry  on  the  property  in  any  shape  or  form.  I  would  not  take  it 
on  any  other  terms.  I  was  not  to  be  bothered  with  it.  I  might 
throw  it  up  altogether  the  next  day.  I  so  stated  at  the  time ;  I 
might  give  it  up  at  any  moment ;  it  was  a  favour  that  I  took  it." 
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In  cro38-exaimnation  for  the  plaintiffs,  he  said  :  '^  On  mj'  return  ^^84. 
they  asked  if  I  would  take  the  property  and  do  the  best  I  could  Ha.bpbr 
for  them.  I  told  them  that,  on  the  distinct  understanding  that  Bsown. 
I  would  not  bind  myself  to  carry  on  for  any  time,  I  would  do  the  ji^anninq  P. J. 
best  I  could  for  them.  There  was  a  paper  signed  at  that 
meeting  in  which  terms  were  set  down.  It  was  given  to  Mr. 
Capper  (this  defendant's  solicitor)  to  prepare  the  trust  on.  I 
was  to  carry  on  the  property,  and  do  the  best  I  could  for  these 
people  j  and  I  was  to  get  the  boiler  for  the  colliery,  and  con- 
tract with  Bevan,  and  give  Harper  work  to  do  in  boring  to  see 
if  he  could  find  a  fresh  seam  of  coaL  Nothing  was  said  about 
how  I  was  going  to  carry  on  for  the  benefit  of  these  people.  I 
don't  recollect  anything  in  particular.''  On  re-examination  by  his 
owa  counsel^  he  said  further :  ^^  I  say  the  deed  was  drawn  np  in 
acc<H*d&nce  with  the  paper  (which  he  was  thereupon  required  to 
Produce).  At  the  meeting  I  was  to  have  power  to  sell  in  case  I 
should  not  carry  on.  I  can't  say  whether  that  was  mentioned 
(in  the  paper  f)^  I  had  no  doubt  as  to  my  power  to  deal  with  it 
as  in  the  deed,  but  I  can't  recollect  exactly  that  it  j)assed." 
Upon  this  evidence,  I  was  not  satisfied  that  the  plaintiffs  had 
been  led  to  understand  that  Brown  was  to  have  such  power  of 
saJa  as  he  claimed,  or  that  they  were  to  be  affected  by  any 
indebtedness  on  the  part  of  White  and  Bingle ;  and,  therefore, 
at  a  later  stage  of  the  case  I  demanded  that  this  paper,  or  a 
copy,  if  any  were  in  existence,  should  be  produced  for  my  own 
information  ;  and  I  adjourned  the  case  partly  for  that  purpose. 
But  no  such  production  was  made,  it  being  alleged  by  defendant 
Brown  that  Mr.  Capper,  to  whom  the  paper  had  been  given,  had 
died,  and  that,  notwithstanding  diligent  search,  it  could  not  be 
f oond^  and  that  no  copy  had  been  kept.  Defendant  Brown  then 
said  that  the  paper  had  been  prepared  amongst  the  other  parties, 
cknd  that  he  did  not  know  the  contents,  and  that  he  did  not  know 
one  way  or  the  other  whether  there  was  anything  about  money 
in  the  memo.  Harper  being  then  recalled,  swore  that  no  memo. 
had  been  signed  at  the  meeting,  nor  at  any  time ;  and  thereupon 
Brownj  being  again  questioned  by  me,  said :  '*  I  got  a  memo.  I 
don't  know  by  whom  it  was  signed,  or  whether  it  was  signed  at 
all.     I  heard  it  was."     I  believe  Harper ;  but  yet  do  not  doubt 
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^^^-  Brown's  statement  as  last  qualified.  I  was  very  desirous  to  liaye 
Haspkk  seen  this  alleged  memo.^  because  if  it  had  been  prepared  and 
Bbown.  signed  at  the  meeting  by  mutual  consent^  it  would  probably  have 
Manning  P. J.  expressed  the  intention  of  the  parties  in  language  which  the 
plaintifEs  would  have  understood  better  than  that  of  the  deed  of 
trust  or  the  draft  which  they  signed ;  and  if  it  were  not  a  memo, 
to  which  the  plaintifFs  were  parties^  the  source  from  which  it 
came  could  probably  have  been  ascertained.  In  its  absence, 
however^  and  from  all  the  circumstances,  I  infer  that  the  prepara- 
tion of  the  deed  was  left  in  defendant  Brown's  hands,  in  full 
con£dence>  and  that  a  memorandum  of  terms  waa  prepared  by 
one  or  more  of  the  parties  other  than  the  plaintiffs^  aud  delivered 
to  Brown's  solicitor  by  way  of  instructions  for  the  deed  ;  and 
I  am  satisfied  by  defendant  Brown's  examination^  and  by  the 
general  tenor  of  the  plaintiffs'  evidence  and  subsequent  con- 
sistent conduct,  that  the  understanding  conveyed  to  their  minds 
was  to  the  effect  that  a  distinct  fiduciary  character  should  be 
conferred  on  and  accepted  by  Brown^  and  that  he  should,  so  long 
as  he  retained  the  trust,  act  for  their  benefit  and  advantage  in 
carrying  on  the  mine  and  colliery  business,  subject  to  a  free 
right  on  his  part  to  withdraw  from  and  surrender  the  trust 
whenever  he  should  think  fit,  and  subject,  of  course,  to  an 
implied  right  to  be  recouped  any  outlays,  advances,  or  losses  he 
might  make  under  the  trust.  They  must,  of  course,  also  have 
understood  at  the  same  time  that  the  property  would  remain 
subject  to  the  special  charge  created  by  the  agreement  of 
November,  1877,  in  respect  of  the  working  capital  put  in  by 
White  and  Bingle ;  but  I  am  satisfied  that  they  were  not  led  to 
understand  that  their  interest  in  the  colliery,  &o.,  would  be 
placed  in  defendant  Brown's  hands  and  in  his  power  for  sale  at 
his  pleasure  in  payment  of  the  debts  of  White  and  Bingle.  I 
am  further  satisfied  that  defendant  Brown  undertook  the  trust  in 
his  individual  capacity,  in  which  character  not  a  shilling  was  then 
due  to  him  by  any  of  the  parties,  or  in  any  way.  He  did  not 
take  the  trust  on  behalf  of  J.  and  A.  Brown,  and  it  was  even 
shown  that  James  Brown,  the  single  member  of  that  firm,  and 
only  actual  creditor  of  White  and  Bingle,  was  not  only  not 
consulted  as  to  the  arrangement  and  deed,  or  as  to  the  sale,  bat 
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was  wholly  ignorant  of  thean  until  recently.  The  preparation  of  ^^^ 
the  deed  having  been  placed  in  Mr.  Capper's  hands^  that  gentle-  Habpee 
man  prepared  a  draft,  which  the  plaintiffs  at  first  refused  to  sign,  Bbown. 
on  some  ground  which  did  not  appear,  Imt  which  they  subse-  j^anning  P.J. 
quently  signed,  apparently  with  amendments,  after  being  advised 
to  do  so  by  their  solicitor,  Mr.  R.  W.  Thompson,  of  Maitland. 
In  this  draft  I  find  alterations  and  interlineations  which  are  not 
initialled,  but  in  accordance  with  which  the  deed  was  engrossed 
and  subsequently  executed.  The  engrossment  was  executed 
without  any  further  reference  to  the  plaintiffs'  solicitors.  The 
deed  was  made  between  the  defendant  Brown,  describing  him 
simply  as  "  colliery  proprietor,*'  of  the  one  part,  and  Harper, 
Sevan,  White,  and  Single,  as  the  "  Ferndale  Colliery  Company," 
and  was  signed  by  defendant  Brown  thus,  ^^A.  Brown,  as 
trustee,"  and  by  the  other  parties  in  their  individual  names. 
Mr.  James  Brown  is  not,  nor  is  his  firm,  a  party  to  the  deed,  nor 
is  any  reference  made  to  either  throughout  its  provisions. 
For  the  better  understanding  of  the  paramount  spirit  and 
intention  of  the  deed  as  a  trust  for  the  benefit  of  the  conveying 
parties,  rather  than  as  a  security  by  means  of  which  defendant 
Brown  might  pay  himself  the  amounts  due  by  some  of  them  ; 
and  in  order  to  show  the  impression  it  was  calculated  to  convey 
and  did  convey  to  the  plaintiffs,  of  the  effect  of  execution  by 
them,  I  think  it  desirable  to  state  the  contents  with  considerable 
fulness.  After  reciting  that  Harper,  Bevan,  White,  and  Bingle 
had  been  engaged  for  some  time  as  a  company,  and  had  opened 
and  worked  the  Ferndale  Colliery,  and  were  as  co-partners 
joiniily  interested  in  the  mines  and  seams  of  coal  in  the  lands 
mentioned  in  certain  leases  and  documents  mentioned  in  a 
schedule,  and  in  the  colliery  plant,  ho.,  and  reciting  White  and 
Bingle's  mortgage  to  Cox,  there  was  the  following  recital — 
somewhat  altered  from  the  draft,  the  truth  of  which,  so  far  as 
it  included  the  plaintiffs,  was  denied  by  them,  and  was  put  in 
issue  by  the  pleadings : — ''  And  whereas  there  is  now  due  and 
owing  to  the  said  A.  Brown  by  the  said  H.  Harper,  T.  Bevan,  E. 
A.  White,  and  J.  B.  Bingle,  a  certain  sum,  and  the  said  A. 
Brown  has  agreed  to  advance  and  pay  for  them,  and  on  their 
account,  a  further  sum  for  certain  machinery  required  at  the 
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18W.  said  mine,  if  necessary,  making  in  the  whole  the  sum  of  3000Z," 
HA&PBft  Then  followed  the  recital  of  itn  agreement  that  for  the  purpose  • 
Bmowv .  ^^  Becnring  the  payment  to  the  said  A.  Brown  '^  of  the  money 
Manning  PJ.  ^  ^^®  *^^  owing  to'him,  and  to  be  advaneeii  as  aforesaid/'  and 
''  also  for  the  purpose  of  working  the  said  mine/'  Harper,  Bevan, 
White,  and  Bingle  should  assign  all  the  said  leases,  &o.,  and  the 
colliery,  &c.,  for  the  porpose  of  enabling  said  A.  Brown  to  act 
for  and  on  their  behalf  in  the  management  and  disposal  of  the 
said  propeHy  and  colliery,  &o.,  as  thereii»f ter  mentioned ;  and 
then,  after  a  recital  that  assigfnments,  &c.,  had  beest  exeonted 
accordingly,  it  was  declared  that  Brown  held  the  said  lands,  &c., 
'*  in  trust,  to  continue  and  carry  on  the  business  of  working, 
getting,  raising,  carrying  away,  selling,  and  disposing  of  the 
said  mines  of  coal,  and  to  do  all  things  necessary  and  expedient 
for  getting  the  said  coal  to  the  greatest  advantage  and  benefit 
to  all  concerned}  with  full  power  to  manage  the  same  in  all 
respects  in  his  discretion,  without  interference  or  control  by  amy 
persons  interested  in  the  profits  of  the  business  as  .thereinafter 
mentioned;''  and  ''for  the  purposes  aforesaid''  to  hire  and 
employ  persons  at  salaries  or  wages,  and  to  make  contracts, 
&c.,  and  to  sell  the  coal  raised  as  aforesaid,  and  to  adjust  and 
settle  all  accounts,  Ac,  &o.,  ''and  generally  to  transact  all 
matters  and  concerns  respecting  the  said  bosinesa^  and  to  do  all 
acts  and  things  relative  thereto  as  if  he  were  solely  and  absolutely 
entitled  to  or  interested  in  the  said  prelhises."  It  was  then 
declared  that  all  losses  by  bad  debts,  the  shipment  of  coal  or 
otherwise,  and  the  expenses,  &o.,  of  and  incident  to  oarxying  on 
the  business  should  be  defrayed  out  of  the  profits^  and  if  Aat 
should  prove  insufficient,  then  by  a  sale  of  the  said  premises,  as 
thereinafter  directed,  and  that  Brown  should  not  in  any  way  be 
liable  for  such  losses,  expenses,  &c.  It  was  next  declared  that 
all  usual  and  necessary  books  of  account  should  be  kept  by  A. 
Brown,  in  which  books  should  be  kept  a  just,  true,  complete,  and 
particular  account  of  all  sums  of  kuoney  paid  and  received,  and 
of  all  debts  contracted  and  sales  and  purchases  made>  and  of  all 
other  matters  and  things  conducive  to  and  pi*oper  f of  manifigstixig 
the  true  state  and  oondition  of  the  business ;  and  that  on  the  Ist 
of  July  and  1st  of  January  in  each  year  a  full  and  particolar 
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accovmt  aad  rest  should  be  taken  and  made  of  all  such  bosiness       18M. 

as  sfaoold  have  been  transaoted^  and  of  the  land  and  colliery     Habfu 

plants  &c.>  and  of  all  such  other  things  as  are  usually  in  a  half*     Bsawv. 

yearly  account  of  a  like  nature ;  and  that  a  just- valuation  and  a  ^^^^^^  p  j^ 

propel^  balance-sheet  should  be  made  out  showing  the  profits  or 

losses  of  the  previous  six  months;  and  that  such  books  and 

balance  should  be  open  for  the  inspection  of  the  said  Harper^ 

Bevan^  White^  and  Bingle  for  seven  days  after  the  same  should 

have  been  made ;  and  that  after  payment  of  the  hewing  contract^ 

traction  ratas^  royalties^  interest  and  taxes^  losses  and  costSj  &o.> 

the  profits  shown  in  the  balance-sheet  should^  after  deducting 

one*half  thereof  to  be  placed  or  kept  as  a  reserve  fund  towards 

paying  off  the  liability  to  the  said  G-.  H.  Gox^  be  equally  divided 

between  the  said  four  persons.    The  deed  then  provides   that 

Brown  should  Hot  be  compellable  to  carry  on   or  work  the 

colliery  or  business,  whether  or  not  the  same  should  yield  a  profit 

above  the  working  expenses  and  interest  on  the  amounts  due  to 

G.  H*  Oox  or  said  Brown.    Then  follow  the  provisions  under 

which  the  defendant  Brown  claims  to  have  lawfully  sold  tiie 

property,  and  which  are  as  follows  : — '^  In  the  event  of  the  said 

Haorper^  Bevan,  White^  and  Bingle,  or  one  of  them,  not  paying 

him  {tie)  the  amount  shown  by  the  books  of  account  to  be  due  to 

him  for  principal  and  interest,  and  also  all  sums  the  said  A.  Brown 

may  have  advanced  for  working  expenses  or  any  other  account 

whatsoever^  he>  the  said  A.  Brown>  may  exercise  the  power  of 

sale  hereinafter  contained^  after  giving  twenty-one  days'  notice 

in  writing  to  pay  off  the  amount  so  due.  to  him  as  aforesaid. 

Provided  also  that  at  any  time  hereaf  ter>  in  the  event  of  it  being 

ascertained  that  the  said  colliery  and  business  is  being  worked  at 

a  loss  not  sufficient  to  pay  interest  on  the  capital  and  the  rents  or 

royalties  reserved  by  the  said  leases,  the  said  A.  Brown  shall, 

after  giving  the  said  Harper^  Sevan,  White,  and  Bingle  21  days' 

notice  in  writing  to  elect  what  they  will  do  with  respect  to  the 

sale  oif  the  said  premises  and  business,  and  if  they  fail  to  agree 

as  to  the  manner  of  the  sale  of  the  said  property  before  the 

expiration  of  the  said  notice^  the  said  Brown  may  at  such  time 

or  times  as  he  shall  think  proper  sell  and  absolutely  dispose  of 

the  SMd  lands,  colliery,  plant,  &c.,  or  any  part  or  parts  thereof. 
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1884.  either  by  public  auction  or  private  contract,  and  either  together 
Ha&psb  or  in  lots,  subject  to  such  conditions  and  in  such  manner  as  he 
B&owv.  (Brown)  shall  think  fit."  Then,  after  some  nsoal  provisions 
Manning  P J.  incidental  to  a  sale,  there  is  a  proviso  (under  which  the  purchasing 
defendants  claim  to  be  irresponsible)  that  the  receipts  of  A.  Brown 
for  moneys  to  arise  by  such  sale  shall,  inter  alia,  discharge  the 
person  paying  the  same  from  being  obliged  to  inquire  or  take 
notice  whether  the  power  of  sale  ought  not  to  have  been  exercised, 
pr  from  being  affected  by  any  irregularity  or  impropriety  in  the 
exercise  thereof.  It  was  then  declared  that  A,  Brown  should 
hold  the  proceeds  of  sales  which  should  not  be  required  to  satisfy 
G.  H.  Cox's  mortgage  upon  trust  to  retain  expenses  of  sale,  and 
all  other  costs  or  charges  incurred  by  or  payable  to  him  in 
relation  to  or  in  respect  of  carrying  on  the  said  colliery  and 
business,  and  then  to  apply  such  moneys  in  or  towards  satisfaction 
of  the  money  which  should  then  remain  owing  to  himself,  on  any 
account  whatsoever,  and  to  pay  the  surplus  (if  any)  to  or  accord- 
ing to  the  direction  of  the  said  Harper,  Bevan,  White,  and 
Bingle.  Then  there  is  a  proviso  that  Brown  should  not  be 
compellable  to  sell,  and  that,  in  the  event  of  the  colliery  being 
worked  at  a  loss,  he  should  have  the  option  of  carrying  on  for 
two  years,  on  paying  the  interest  due  on  the  capital,  and  the 
rents  and  royalties,  and  that  whatsoever  sums  he  might  advance 
for  that  purpose  should  be  a  charge  on  the  premises^  and  for 
which  the  other  parties  should  be  jointly  and  severally  liable; 
and  that  he  might  at  any  time  mortgage  all  the  said  premises 
for  the  purpose  of  raising  money,  either  to  carry  on  the  colliery 
and  business,  or  to  repay  himself  for  the  amount  due  to  him  as 
aforesaid,  and  the  interest  thereon,  or  for  money  which  might  be 
advanced  by  or  be  due  and  owing  to  him  on  any  account  what- 
ever. Lastly,  it  was  provided  that  Harper,  Ac.,  might  at  any 
time  pay  A.  Brown  all  moneys  due  and  owing  to  him,  and  that 
Brown  should  thereupon  convey  and  assign  the  whole  of  the  said 
premises  as  they  should  direct.  Under  this  arrangement  and 
deed  defendant  Brown  claimed  before  me,  in  the  course  of  his 
cross-examination,  to  have  had  the  right  to  sell  the  properties  on 
the  next  day  if  he  had  chosen.  Concurrently  with  the  execution 
of  this  deed  Brown  entered  into  a  written  contract  with  plaintiff 
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Beyan  for  hewing  and  delivering  coal  from  the  mine  at  so  much       ^^^* 

per  toD^  subject  to  a  short  notice  for  determining  the  contract^      BiAun^- 

which  notice  was  not,  however,  intended  to  indicate  the  pro-     beowk. 

babilitj  of  early  cancellation,  but  to  admit  of  a  sliding  scale  jifo„^i„-  p j, 

proportionate  to  the  varying  market  price  of  coal,  and  which  was 

acted  upon  accordingly.     Sevan,  under  this   contract,  caused 

coals  to  be  hewed  and  delivered,  and  Brown  received  and  sold 

them,  and  paid  for  the  hewing  and  all  other  outlays ;   but  he  did 

not,  although  asked  for  it  by  Bevan  more  than  once,  provide  the 

promised  steam  boiler.     It  was  stated  by  Brown  that  Harper 

searched  for  a  new  seam  and  failed ;  but  his  statement  was  very 

general,  and  as  there  scarcely  was  time  for  the  necessary  sinking, 

and  as  I  have  not  noticed  any  charge  in  defendant's  account  for 

Harper^s  services,  I  place  no  reliance  on  this  allegation  as  an 

item  in  justification  of  Brown's  sale.     Brown  opened  and  kept 

books  purporting  to  be  certain  proper  accounts  of  receipts  and 

disbursements  up  to  and  for  a  short  time  after  the  following  11th 

August,  on  which  date,  as  will  presently  appear,  he  gave  the 

notice  under  which  he  afterwards  sold  the  property.     Meanwhile 

the  plaintiffs  had,  on  or  about  the  18th  or  20th  July,  applied  to 

him  for  the  accounts  of  the  business  for  the  half-year  ended  on 

30th  June,  and  were  told  by  him  that  he  and  his  accountant  had 

been  too  busy  to  go  into  the  accounts,  but  would  do  so  next 

week.     The  defendant  said  he  had  no  recollection  of  this,  and  the 

accountant  said  that  he  had  made  out  the  accounts  early  in  July, 

and  that  he  made  four  copies,  which  he  believed  he  had  handed 

to  Brown.     But  on  cross-examination  of  the  accountant,  and  on 

his  memory  being  refreshed  by  looking  at  some  book  then  placed 

before  him,  he  stated  that  the  accounts  must  have  been  made  out 

between  the  5th  and  II th  August.     In  fact,  no  copy  of  such 

account  had  been  delivered  to  either  plaintiff  up  to  the  said  11th 

August,  nor  had  they  been  shown  any  such  account.     On  that 

day,  the  following  notice  was,  without  any  previous,  intimation  of 

what  Brown  contemplated,  served  upon  each  of  the  plaintiffs  : — 

"  Newcastle,  10th  August,  1880.     To  Messieurs  H.  Harper,  T. 

Bevan,   E.   A.   White,  and  J.  R.  Single, — ^I  hereby  give  you 

notice  th&t  there  is  now  due  and  owing  to  me,  Alexander  Brown, 

of  Newcastle,  merchant,  the  sum  of  ten  thousand  nine  hnndred 
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^^^*  and  ninety-five  pounds  ten  shillings  and  fonrpenoe  (10^9951. 
UjLMfxsL  lOs^  ^')i  as  shown  hy  the  acconnt  annexed  hereto^  aiid  I  now 
fiBowif.  dema&d  payment  of  the  said  amount  within  21  .days  teom  the 
Mttnning  FJ  ^®^^®  ^^  ^is  notice  upon  you,  or  any  one  or  more  of  you ;  and  I 
have  to  inform  you  that  unless  the  amount  so  due  and  owing  to 
me .  be  paid  and  satisfied  within  the  time  mentioned^  I  shall 
exercise  (without  any  further  notice)  any  power  givemL  by  yoa,  or 
any  one,  two,  or  three  of  you,  to  me  by  deed  or  oAerwise,  fortiie 
purpose  of  compelling  payment  thereof ;  and  further,  that  I  will 
take  any  other  proceedings  that  may  be  considered  neoessary  to 
obtain  payment  of  what  is  now  due  to  me,  unless  my  claim  is 
satisfied  as  above-mentioned.  Alsxandkb  Bbown,  by  Walter  N. 
Capper,  his  attorney .''  The  aocoujit  annexed  was  as  follows  :— 
'^  Messrs.  Harper,  Bevan,  Bingle,  and  White,  Dr.  to  Alexsaider 
Brown^  1880.-*-«June  30.  To  amount  due  as  stated  in  daolaratbn 
of  trust,  80002. ;  debit  balance  to  date,  9952.  10«.  4d. ;  overdisft 
Union  Bank,  70002. :  10,99d2. 10^.  4e{.  Newcastle,  lOtk  August, 
4880.'^  Defendant  Brown  also  caused  to  be  delivered  a  somewbat 
detailed  account  of  the  mining  operations,  so  far  aB.ihey  are 
therein  set  down,  from  12th  April  to  30th  June,  as  prepared  hy 
his  accountant  under  his  persoxial  directions,  by  whidi.  those 
operations  were  made  to  show  the  alleged  defieianoy  of  995i. 
10^,  4d.  for  that  period.  No  account  for  the  half-year  from  1st 
January  to  the  80th  June  was  at  any  time  made  out.  On  the 
following  day  plaintiff  Harper  handed  the  notice  to  Mr.  R.  W. 
Thompson,  with  instructions ;  whereupon  Mr.  Thompson 
addressed  a  letter  to  Mr.  Capper,  dated  August  12th,  in  whicli 
he  writes  thus  :^^"  Mr.  Harper  has  handed  'me  a  document 
purporting  to  be  a  demand  for  the  sum  of  10,9952.  10^.  4d.,  with 
an  account  annexed,  purporting  to  show  how  that  amount  is 
made  up.  My  clients,  Messieurs  Harper  and  Bevan,  are  utterly 
surprised  at  the  contents  of  the  demand  and  account,  as  they 
are  utterly  in  the  dark  as  to  how  the  account  is  made  up ;  and 
personally  they  do  not  owe  Mr.  Brown  a  penny  on  aoopant  of 
the  Femdale  colliery,  nor  had  their  partners  any  right  to 
pledge  their  credit  or  the  credit  of  the  firm  in  such  a  way  as  the 
account  would  appear  to  shew  has  been  done.  I  must,  therefore, 
ask  you  to  inform  my  clients  through  me.  as  to  the  manner  in 
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which  ih&y,  as  members  of  the  firm  of  the  Femdale  ColUei^  l^M. 
Company^  or  in  any  other  manneri  are  alleged  tio  have  become  Habjuol 
indebted  to  Mr.-  BroWQy  and  then  in  what  particular  wi^.eaeih  ^  Bxovit. 
the  ihree  large  items  of  the  account  is  made  up.  ...  At  jf^^m^^,^  p j. 
the  time  of  the  .execution  of  the  deed  propared  by  yon  and 
perused  by  me,  and  subsequently  executed  by  :my  clioBts^  bo 
mention  was  made  to  them  or  to  me,  ba  in  reason  and  faimees 
might  have  been  done,  that  these  sums,  or  any  of  them,  or 
any  part  of  them,  were  due  by  my  clients  either  as .  partiMocs 
in  tbe  Femdale  colliery  or  otherwise ;  and  it  is  not  Burparisitig 
that  they  should  feel  amazed  at  such  a  demand  for  such  a 
sum,  as  they  know  it  has  not  either  been  advanced  for  t^iam  « 
or  expended  on  the  colliery  works  or  in  wages  or  otherwise 
since  the  deed  was  executed.'^  In  reply,  Mr.  Capper 
wrote  on  the  16th  (obviously  after  taking  his  ^client's 
instrnetious),  stating  that  ^^the  item  of  7000Z.  was  the  amount 
due  Mr.  A.%rown  for  moneys  advanced  to  Messieura  White  and 
Bin^e  for  and  on  behalf  of  the  proprietors  of  the  Ferndale 
coiliery,  and  which  amount  was  used  in  and  for  the  purposes  of 
the  said,  company ;  that  Mr.  Brown  claimed  the  item  of  30002. 
as  the  amount  due  to  him,  as  shown  under  and  by  ihe  dedara* 
tion  of  trust ;  and  that  the  item  of  995  Z.  10^.  42.  shcnred  the  loss 
made  in  working  the  colliery  from  the  12th  April  to  30th  June." 
He  added  that  the  books  were  open  for  inspection  at  the  offices 
of  J.  and  A.  Brown  by  either  of  the  parties  interested  in  the 
matter.  After  this  one  of  the  plaintiffs,  who  alone  of  the  two 
could  read,  requested  of  defendant  Brown  permission  to  see  the 
books,  and  at  another  time  asked  permission  to  take  an 
accountant  with  him  to  examine  them;  and  he  alleged  that 
Brown  refused  compliance.  Such  refusals  were  denied  by 
Brawn ;  but  I  am  inclined  to  believe  the  plaintiffs,  for  the 
reason,  more  particularly,  that  (as  afterwards  appeared)  the 
books  would  have  been  found  at  that  time  not  to  bear  inspec- 
tion, especially  in  respect  of  the  statement  of  a  loss  in  the  work* 
ing  of  the  colliery.  It  is  not,  however,  necessary  to  come  to  a 
definite  finding  on  this  matter.  After  this  the  plaintiffs, 
appearing  to  regard  the  threatened  sale  as  being  applicable  to 
White  and  Bingle's  interest  in  the  joint  property,  and  to  their 
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^^^'  separate  property  under  mortgage  to  6,  H.  Cor,  and  to  their 
SUapiB.  alleged  debts  to  Brown,  or  not  knowing  how  otherwise  to 
Bbowv.  escape  from  the  entanglements  in  which  they  found  themselves, 
Manning  P J.  ©iideavoured  to  find  persons  of  capital  who  wonld  buy  from 
defendant  Brown,  and  thereupon  become  joint  owners  with 
themselyes.  This  I  consider  to  have  been  the  tenor  of  their 
negotiations,  although  there  was  some  confusion  of  -evidence 
upon  the  subject,  and  some  question  between  the  negotiating 
parties  as  to  the  proportion  of  interest  which  the  plaintiffs  should 
receive.  For  this  purpose  Brown  wrote  to  Bevan,  offering  to 
sell  to  him  first  for  22,000Z.,  including  Cox^s  mortgage,  and 
afterwards  for  90002.,  subject  to  that  mortgage ;  and  the  nego- 
tiations were  based  upon  those  offers.  I  gather  that  on  all 
hands  the  11,000Z.  due  to  Cox  was  regarded  as  the  equiralent  of 
the  advances  of  White  and  Bingle  under  the  agreement  of 
November,  1877,  and  that  the  plaintiffs  were  seeking  capitalists 
who  would  give  90002.  to  secure  White  and  Bingle's  equal  share 
in  the  colliery  property,  they  themselves  retaining  their  half, 
and  all  participating  equally  in  Cox^s  mortgage  debt  and  mort- 
gaged property.  They  represented,  and  I  think  beliered,  that 
the  property  was  worth  60,0002.,  and  submitted  calculations 
which,  though  exaggerated,  were,  as  far  as  could  be  seen,  made 
under  a  bond  fide  belief  in  the  great  value  of  the  property. 
These  negotiations  were  first  with  defendant  Sweetland,  and 
were  formerly  initiated  by  a  letter,  drawn  up  by  Sweetland 
himself,  as  follows: — "Newcastle,  September  17,  1880.  Mr. 
Charles  Sweetland,  Newcastle.  Dear  Sir, — I  hand  you,  herewith 
'  for  perusal,  a  letter  signed  by  Mr.  Alexander  Brown,  offering 

me  the  Femdale  colliery,  with  plant,  &c.,  upon  certain  con- 
ditions. Mr.  Harper  is  connected  with  me  in  this  matter  on 
equal  terms.  Our  object  is  to  make  such  arrangements  as  will 
enable  ns  to  close  with  Mr.  Brown,  after  adjusting  accounts  .with 
him ;  and  in  consideration  of  your  assisting  us,  and  the  matter 
being  brought  to  a  successful  termination,  we  agree  that  what- 
ever subsequent  arrangements  are  made  for  carrying  on  the 
colliery  you  shall  stand  in  on  equal  terms  with  us,  and  have  one- 
third  of  any  portion  of  interest  in  the  whole  that  we  may  be  able 
to  retain.    This  offer  to  remain  open  for  t^i  days.    (Signed) 
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Thomas  [his  X  mark]  Bsvan.  Witness — ^H.  Harper.  I  agree  188*. 
to  the  above  ofEer  being  made. — Hbnbt  Habpeb."  After  this  Harpsb 
date^  defendant  Sweetland  introduced  defendant  Btokes  into  the  bbo^k. 
negotiations.  To  both  these  gentlemen,  the  plaintiffs  showed  ^ianning  P  J 
the  notice  of  10th  August,  and  stated  that  they  did  not  owe  one 
penny  of  the  claims ;  and  also,  as  they  deposed,  and  as  I  beliere, 
gave  them  the  whole  history  of  the  case.  A  copy  of  th«  deed 
was^  on  the  requirement  of  Sweetland  and  Stokes,  placed  in 
their  hands  and  examined  by  them ;  and  in  the  course  of  the 
negotiations  Sweetland  sketched  for  the  plaintiffs  a  protest 
which  he  advised  them  to  send  to  defendant  Brown ;  in  conse- 
quence of  which  plaintiff  Harper  addressed  and  posted  to  him  a 
letter,  which  Brown  denied  having  received,  bat  which  I  assumed 
to  have  reached  its  destination  ;  and  upon  its  non-production  on 
notice,  I  allowed  Harper,  without  objection,  to  state  the  contents 
from  memory.  He  stated  them  to  have  been  to  this  effect :  ^'  In 
reference  to  a  letter  received  for  Mr.  Sevan  from  you  in  respect 
to  the  sale  of  the  Ferndale  colliery,  I  beg  to  protest  (or  I  hereby 
pw>test)  against  your  right  to  sell  my  interest,  or  any  portion  of 
my  interest,  in  the  colliery."  Probably  its  terms  included 
Bevan's  interest,  as  Harper  and  Bevan  were  acting  together 
throughout,  but  Harper  was  not  asked  whether  it  was  so.  The 
negotiations  with  Sweetland  and  Stokes  extended  from  the 
latter  part  of  September  up  to  a  day  not  earlier  than  the  10th 
October,  when  they  were  closed  by  Sweetland's  informing  the 
plaintiffs  that  Stokes,  who  had  gone  to  Sydney  for  the  purpose, 
had  ^'  ceased  to  work  to  get  the  money."  On  the  18th  of  the 
same  month  those  same  defendants  joined  in  the  purchase  from 
Brown,  who  on  that  day  sold  the  whole  property  to  Law, 
Fletcher,  Stokes,  and  Sweetland;  and  on  the  19th  a  contract  of 
the  sale  was  signed.  Shortly  afterwards  Brown  forcibly  turned 
out  Bevan  and  put  Stokes  into  possession.  At  the  time  of 
defendant  Stokes  being  put  into  possession,  and  up  to  the  com- 
mencement of  this  suit,  the  plaintiffs  appear  only  to  have  known 
Stokes  as  the  purchaser ;  and  accordingly  they  treated  him  as 
sole  purchaser  in  their  statement  of  claim,  and  had  subsequently 
to  add  the  other  three  purchasers  as  defendants  on  learning 
from  defendants  Brown  and  Stokes^  statements  of  defence  that 
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1884.       they  were  in  the  purchase.     It  now  appears  that  the  sale  was 
Habpeb     effected  in  this  way.     First,   Brown  spoke  with  his  relative, 
Brown.      Henry  Law,  as  to  his  purchasing ;  but  the  time  or  particulars  of 
manning  P  J  *^^^  negotiation  did  not  appear,  that  defendant  being  out  of  the 
colony  and  not  a  witness.     Then  on  14th  or  16th  Brown  informed 
Fletcher   that   Law  was  inclined  to  purchase  if  he,  Fletcher, 
would  be  one  of  the  purchasers.     Upon  this  Fletcher,  after  some 
bargaining  as  to  the  price  and  agreeing  on  20,0002.  (including 
the  mortgage),  said  he  would  not  go  into  the  purchase  unless 
Stokes  or  a  Mr.  Wallace  joined.     On  the  17th  or  18th  defendant 
Brown  spoke   to   Stokes   informing    him  that   '^he  had  sold, 
or  had  partially  and  conditionally  sold  to  Fletcher  and  Law," 
and  that  they  were  anxious  to  know  if  he,  Stokes,  would  take  a 
third.     To  this  Stokes,  after  saying  that  the  matter  required 
consideration,  as  he  knew  nothing  about  the  mine,  said  he  had 
been  in  communication  with   Sweetland  and  could  not  take  a 
share   without  offering   him  an   interest.     Whereupon   Brown 
agreed  to  inquire  of   Law   and   Fletcher  whether  they  would 
take  Sweetland  in  with  them ;  and  on  their  assenting,  Stokes 
was  so  informed,  and  he  arranged  with  Sweetland  to  divide 
a  third  share   with  him.     All  four   met   on  the    19th  at  Mr. 
Brown's   office,   and   the   sale   was   concluded,   and  a  contract 
made  and  signed  by  Brown  and  the  four  purchasing  defendants, 
by  which  Brown  sold  to  them  the  whole  of  the  property  for 
9000Z.,  subject  to  Cox's  mortgage  for  11,000Z.      According  to 
the  signed  instrument,  the  sale  was  to  all  the  four  indiscrimi- 
nately.    There  had  been  no  advertisement  or  public  notification 
of  the  intended  sale,  nor  was  any  agent  employed  to  look  for 
purchasers ;  but  the  whole  business  was  managed  by  defendant 
Brown  personally  and  privately.     The  broad  result  of  this  sale 
is  that  the  plaintiffs  have  been  wholly  deprived  of  their  property, 
and  that  90002.  was  placed  in  the  hands  of  the  defendant  Brown 
for  debts  and  liabilities  of  which  no  part  was  theirs.     The  plain- 
tiffs  after  the  sale  employed  Dawson  and  Sons,  solicitors,  of 
Sydney,  to  take  the  matter  in  hand,  and  a  correspondence  ensned, 
in  which  the  sale  was  repudiated  on  the  plaintiffs'  behalfj  and 
accounts  were  demanded  and  proceedings  threatened ;  but  the 
suit  was  not  commenced  until  March,  1882,     In  the  meantime 
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Brown  had  gone  to  England.     Prom  that  and  other  causes  the        1884. 
prooeedinga  have  been  greatly  delayed,  bat  not,  in  my  opinion^     Harpbb 
so  as  to  affect  the  plaintiffs  with  any  such  letches  as  can  be  per-      brown 
mitted  to  prejudice  their  equities.     During  the  time  which  has  jj^^^^^-     p  j 
elapsed  since  the  sale  and  delivery,  the  new  owners  have  worked 
tbe  concern  profitably,  and  a  good  new  seam  of  coal  has  been 
discovered.     No  dividends  have,  however,  been  taken,  as  the 
profits  have  been  used  in  enlargement  of  capital.     I  now  return 
to  Brown's  notice  of  August  10th,  and  the  grounds  it  sets  forth 
for  the  hostile  action  which  he  then  contemplated  and  has  subse- 
quently pursued.     That  notice  is  not  in  accordance  with  either 
of  tlie  clauses  in  the  deed  of  trust,  on  which  alone  any  sale  could 
be    made.     It  did   not  expressly  indicate  an  intention  to  sell, 
within  the  clause  authorising  a  sale  for  non-payment  of  money 
due  to  him,  but  announced  that  he  should,  in  default  of  payment 
of  the  claims  then  made,  "  exercise  any  power  given  by  the  four 
plaintiffs,  or  any  one,  two,  or  three  of  them,  by  any  deed  or 
otherwise,  for  the  purpose  of  compelling  payment  thereof ;  and 
farther,  that  he  would  take  any  other  proceedings  that  might  be 
considered  necessary  to  obtain  payment  of  what  was  due  to  him.** 
What  was  meant  by  the  terms  of  this  notice  was  in  no  way  ex- 
plained; but  it  is  suggestive  of  the  existence   of  some   other 
security  from  some  of  the  parties,  apart  from  the  others.     The 
notice  also  fails  to  follow  the  provision  as  to  sale  in  the  event  of 
its   being  ascertained  that  the  business  was  being  worked  at  a 
loss,  as  it  does  not  set  forth  any  such  ascertainment,  and  does  not 
give  the  partners  notice  to  elect  what  they  would  do  in  respect 
of   the  sale.     Under  the  first  of  these   provisions,   the   notice 
might  nevertheless  be  held  sufficient  after  the  negotiations  of  the 
plaintiffs,   based  on   Brown's   proposal   to  sell  to  Bevan;    but 
under   the   second   I  think   the   notice  and  sale  made  by  the 
defendant   Brown   independently,    but    under    colour    of    this 
provision,    wholly    insufficient    and    bad.     And   now,    passing 
on   from   the   terms   of  the   notice   to   the  actual  grounds  on 
-which  it  is  sought  to  justify  the  sale,  I  will  consider  the  sale  first 
as  if  made  under  the  last-named  provision.     As  such,  I  think  the 
sale  unwarranted,  for  the  following  reasons  : — Ist.  That  it  can- 
not be  said  to  have  been  ascertained  within  the  true  meaning  of 
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^^^'  the  provision  that  the  colliery  was  working  at  a  loss,  for  this 
Habfbs  would  imply  something  more  than  the  trustee's  unexamined 
Bbown.  statement.  2nd.  That  the  10  or  11  weeks  during  which  Brown 
jfannin^VJ.  ^^  Carried  on  the  concern,  did  not  afford  a  sufficient  test  of  anoh 
working  at  a  loss.  3rd.  That  the  evidence  does  not  satisfy  me 
that  there  had  been  a  genuine  loss  in  working  during  that  time, 
and  that  for  reasons  which  will  more  conveniently  appear  in 
dealing  with  the  9951.  lOs.  4id.  as  an  alleged  debt  due  to  Brown, 
and  as  justifying  a  sale  under  the  other  power,  I  wholly  discredit 
the  account  purporting  to  show  the  loss,  and  even  believe  the 
contrary  to  be  the  truth.  4th.  That  an  account  for  the  half-year 
ending  on  80th  June  would  undoubtedly  have  shown  a  profit. 
5th.  That  if  there  had  been  a  loss  as  alleged,  Brown's  proper 
course  in  reference  to  it  would  have  been  to  invite  the  parties  to 
consider  the  state  of  things  and  the  expediency  of  carrying  on  or 
winding  up,  or  to  have  required  payment  of  the  deficiency  and 
have  withdrawn  from  the  trust,  or  else  to  continue  the  operations 
for  a  longer  time  under  the  alternative  provided  by  the  deed. 
And  lastly,  as  well  as  principally,  because  I  consider  that  the 
defendant  Brown  ignored  and  completely  cast  aside  his  fiduciary 
character  and  his  duty  to  act  for  the  benefit  of  the  plaintiffs ; 
and  that,  in  so  far  as  he  used  this  alleged  loss  as  a  ground  for 
selling  suddenly,  he  only  sought  for  himself  an  opportunity  for 
covering  the  debts  and  liabilities  which  he  had  permitted  White 
and  Single  to  incur  to  "  J.  and  A.  Brown."  The  other  ground 
of  sale — namely,  the  money  claims  set  forth  in  the  notice — will 
require  more  extended  attention.  In  the  first  place,  I  apply  to 
this  ground  my  last  stated  objection  to  the  sale  on  that  of  loss  in 
working,  as  it  appears  to  me  that  the  defendant  Brown  in  this, 
as  in  the  other  matter,  completely  cast  aside  the  fiduciary  cha- 
racter upon  which  the  trust  was  mainly,  if  not  wholly,  given,  so 
far  as  the  plaintiffs  were  concerned ;  and  has  regarded  himself 
solely  in  the  light  of  a  mortgagee,  with  a  power  of  immediate 
sale  as  such,  and  has  used  his  trust  as  if  its  sole  effect  was  to  give 
him  an  opportunity  to  sell  for  his  own  benefit — and  even  for^he 
payment  of  debts  which  were  not  the  plaintiffs'.  This  iq)pears 
to  me  sufficient  of  itself  to  invalidate  the  sale ;  but  if  it  were  not 
so,  the  fiduciary  relation  and  its  disregard  would  at  least  take 
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the  case    ont  of  the  decision  of  the  Court  in  Campbell  v.  The       ^^^- 
Oommercial  Bank  {I),  to  the  effect  that  a  demand  of  and  sale  for     Habpsu 
more  than  is  due  will  not  inyalidate  a  sale  by  an  ordinary  mort-     bsown. 
gagee.     I  have  next  to  consider  the  several  items  of  demand,  on  ^^^^iy^g  p j, 
their  merits,  as  money  claims  by  defendant  Brown,  against  the 
plaintiffs.     Before  dealing  with  the  items  severally,  I  have  first 
to  observe  that  the  power  of  sale  for  debts  appears  to  me  to  apply 
only  to  debts  due  to  the  defendant  Alexander  Brown,  and  shown 
by  the  books  of  account ;  and  that  I  collect  from  the  terms  of 
the  powers  and  the  whole  tenor  of  the  deed  of  trust  that,  not- 
withstanding some  comprehensive  words  which  have  found  their 
way  into  the  deed,  no  debts  were  contemplated  but  such  as  should 
be  due  jointly  by  all  the  four  conveying  parties,  and  as  should 
have  reference  to  the  trust,  and  as  such  find  fitting  place  in  the 
books  of  account  which  the  trustee  was  required  to  keep.     I  now 
pass  on  to  the  consideration  of  the  items  separately.     The  largest 
of  these  items  is  th&t  for  7000Z.  claimed  as  due  to  the  defendant 
Brown  by  the  four  parties.     This  claim  is  in  respect  of  White 
and  Bingle's  debt  to  the  bank  under  the  guaranteed  cash  credit, 
then  amounting  to  66052.     This  was  neither  a  debt  in  which  %he 
plaintiffs  were  joined,  nor  due  to  Brown.     The  item   next  in 
amount  is  the  3000Z.,  set  down  under  the  notice  as  '^  the  amount 
dne  as  stated  in  the  declaration  of  trust.'^     This  item  was  not  in 
the  books  of  account  at  the  time  of  the  demand,  nor  even  so 
recently  as  March  of  last  year,  when  they  were  examined  by 
plaintifEs^  accountant ;  and,  as  has  been  already  shewn,  it  was 
not,  nor  was  any  part  of  it,  due,  in  fact,  by  the  plaintiffs.     This 
claim,  therefore,  rests  exclusively  on  the  force  of  the  recital  in 
the  deed  that  there  was  due  by  all  the  four  parties  to  defendant 
Brown  a  certain  sum,  not  fixed  by  the  recital,  but  shown  by  oral 
evidence  to  mean,  probably,  the  amount  of  White  and  Bingle's 
overdraft;  and  it  was  strongly  urged  by  the  defendants'  counsel 
that  this  recital  is  conclusive  as  an  acknowledgment  of  the  debt, 
even  though  proved  to  be  contrary  to  the  fact.     I  hold  it  not  to 
be  so  as  between  the  immediate  parties,  and  under  the  circum- 
stances which  I  shall  show.     These  will  be  particularly  stated, 
because  an  acknowledgment  by  recital  in  a  deed  is  not  to  be 
(1)  2  N.S.W.  L.E.  876. 


1 10  CASES  IN  EQUITY.  [N.  S.  W.  B 

1884.  lightly  set  aside.  It  was  also  urged  that  if  no  such  debt  existed 
Habpib  prior  to  the  deed^  the  recital  constituted  or  was  proof  of  aa 
Bbowv.  adoption  by  the  plaintifEs  then  and  there^  and  by  mutual  consent 
Mannina  P J.  ^^  White  and  Bingle's  debt,  as  a  debt  due  by  all  the  four  ooUiery 
partners,  and  I  at  first  inclined  to  that  view.  But  upon  closer 
consideration,  I  see  that  this  explanation  is  inadmissible,  as  there 
is  not  only  no  trace  in  the  evidence  of  any  such  adoption,  but  it 
is  inconsistent  with  the  case  set  up  by  the  defendants  Brown  and 
Single  in  their  sworn  statements  of  defence,  and  with  the  tenor 
of  Mr.  Capper's  letter  of  16th  August.  In  these  statements 
defendants  Brown  and  Single  do  not  put  the  claim  on  tiie  ground 
of  adoption,  but  distinctly  depose  that  the  3000Z.  was  dne  by  the 
plaintiffs  jointly  with  White  and  Bingle.  In  fact,  a  distinct  issue 
is  raised  by  the  pleadings  as  to  the  plaintiffs  being  so  jointly 
indebted,  and  as  to  the  correctness  of  the  recital  as  afEectiog 
them  ;  and  that  issue  I  have  found  for  the  plaintiffs.  Mr.  Capper, 
also,  in  writing  for  defendant  Brown,  put  the  item  of  70001., 
and  inferentially  the  3000Z.  also,  on  the  basis  of  advances 
made  by  defendant  Brown  to  White  and  Bingle,  "for  and 
on  behalf  of  the  proprietors  of  the  Femdale  colliery,  and 
used  for  the  purposes  of  the  colliery."  The  question,  there* 
fore,  comes  back  to  the  force  of  the  recitals  as  acknow- 
ledging an  indebtedness  in  the  amount  recited  in  the 
face  of  its  being  false  in  fact.  Being  such,  the  lowest  ground, 
and  the  most  favourable  one  to  those  of  the  defendants  who 
are  concerned  in  the  matter,  is  that  of  mutual  mistake.  There 
could  be  no  other  ground  short  of  fraud,  which  is  not  imputed. 
As  regards  the  defendants.  White  and  Bingle,  they  were  pro- 
bably content  to  acknowledge  their  indebtedness,  and  to  treat 
defendant  Brown  individually  as  their  creditor,  as  it  was  he  who 
,  had  in  fact  given  them  accommodation ;  but  I  am  satisfied  that 
the  plaintiffs  did  not  intentionally  allow  their  names  to  be  added 
to  those  of  White  and  Bingle  in  this  acknowledgment;  and 
defendant  Brown  also  was  not,  according  to  bis  own  evidenoe, 
an  intentional  party  to  the  recital,  or  even  cognisant  of  its 
existence.  He  was  pressed  upon  the  subject ;  and  upon  being 
asked  about  this  3000Z.,  he  replied,  "  I  cannot  tell  how  it  arises, 
but  I  think  it  had  something  to  do  with  the  account  '^  {ue,,  White 
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and  Bingle's  overdraft) ;  and  afterwards  lie  said  that  he  ^^^' 
'^  thought  it  was  arranged  between  the  parties  themselves/'  and  Harpbr 
again  that  he  "  did  not  know  one  way  or  the  other  whether  there  Bhown. 
was  anything  in  the  memo,  about  money/'  And,  again,  late  in  Manning  P.J. 
the  case,  he  appears  to  have  been  so  much  at  a  loss  about  it  that 
he  ntiade  inquiries  of  the  plaintiffs'  original  solicitor  during  an 
adjournment^  and  then  deposed  that  Mr.  Thompson  '^  could  give 
him  no  information  about  the  30002.  in  the  trust  deed."  Further, 
it  appears  by  the  correspondence  between  Mr.  Thompson  and 
Mr.  Capper,  who  had  then  very  recently  drawn  the  deed,  that 
the  latter  could  give  no  explanation  of  the  30001.,  except  that  it 
was  in  the  deed.  The  supposition  of  mistake,  so  far  as  regards 
the  introduction  of  the  plaintiffs,  named  in  the  recital,  is  also 
helped  by  the  original  draft  of  the  deed,  and  the  alterations  to 
which  I  have  elsewhere  alluded,  which  combine  to  show  that  it 
may  not  improbably  have  arisen  from  an  accidental  and  very 
simple  error  on  the  part  of  the  draughtsman.  The  explanation 
of  this  would  be  too  long  for  insertion  here  ;  but  I  will  furnish 
it  to  the  counsel,  if  desired.  For  the  reasons  given  I  hold  that 
the  claim  for  3000Z.  is  not  established  as  against  the  plaintiffs. 
The  only  other  item  of  alleged  debt  to  defendant  Brown  is  the 
995^.  10^.  4(2.  put  forward  as  a  deficiency  in  working  the  colliery, 
and  which  I  have  already  dealt  with  for  another  purpose.  This 
item,  if  established,  would  certainly  represent  money  due  to  the 
defendant  Brown  individually,  and  by  all  the  four  parties.  But 
even  if  it  were  so,  it  would  not  be  of  sufficient  amount  to  justify 
the  demand  and  sale  for  10,995Z.  And  I  also  question  whether 
it  could  be  r^arded  as  a  debt  for  the  purposes  of  sale,  as  it  arose 
out  of  the  trust,  and  might  be  quite  temporary,  and  was  only 
fixed  as  a  debt  at  the  time  of  the  notice  by  defendant  Brown's 
arbitrary  act  in  choosing  to  stop  short  and  draw  a  line  at  the 
particular  moment.  Further,  this  alleged  debt  was  not,  as  re- 
quired by  the  power  of  sale,  shown  by  the  books  of  account, 
inasmuch  as  it  was  found  that  items  to  the  extent  of  14532.  on 
the  debit  side  of  the  deficiency  account  appended  to  the  notice 
were  not  then  in  the  books,  and  consequently  they  showed  a 
surplus  instead  of  a  deficiency.  Nor  is  this  all ;  for  most,  if  not 
all,  of  the  items  which  were  introduced  to  turn  the  scale  had  not 
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^^^'  then  been  paid  by  defendant  Brown,  and,  therefore,  ooald  not 
HABPim  constitute  debts  to  him.  These  items  were  set  down  by  Brown's 
Bbowv.  aoooontant  under  his  verbal  instruotions,  as  outstanding  matters 
ManaiHff  P.J.  ^liioh  he  would  hare  to  meet ;  but,  even  as  such,  more  than  the 
alleged  amount  of  deficiency  was  not  established  to  mj  satis&o- 
tion.  One  item  alone  was  for  870L,  which  was  set  down  as  due 
to  "  the  associated  collieries,''  and  was  explained  to  be  for  esti* 
mated  penalties  for  excessive  outputs  of  coals  under  the  '^  vend  " 
arrangements.  This  was  afterwards  reduced  to  314Z.  17«.,  and 
paid  in  August,  1882  ;  and,  moreover,  it  did  not  appear^  nor  can 
it  be  supposed  that  even  this  reduced  amount  arose  from  excess 
of  output  during  the  10  or  11  weeks  of  operations  uiiderthe 
trust.  The  small  amount  credited  for  sales  precludes  this  suppo* 
sition ;  and  if  it  were  the  fact  defendant  Brown  must  have  been 
in  fault  for  inourring  such  an  amount  of  penalties  during  his 
short  management.  Indeed,  I  do  not  see  how  any  part  of  the 
penalties  can  have  belonged  to  that  period,  se^ng  that  the 
^'  vend ''  was  not  then  in  existence.  Therefore,  I  cannot  adopt 
any  part  of  this  item  of  8701.  Various  other  items  were  also 
questioned,  amongst  which  was  1002.  arbitrarily  set  down  for 
payment  to  Mr.  Fletcher  (since  a  purchaser  from  defendant 
Brown,  and  now  a  defendant)  for  a  survey,  and  1002.  for  defsemr 
dant  Brown's  own  office  expenses.  Further,  I  am  not  satisfied 
as  to  whether  all  the  coal  raised  had  been  ac^d,  and  the  proceeds 
credited  at  the  precise  moment  at  which  the  line  is  drawn  which 
produced  the  alleged  loss,  nor  whether  the  concern  had  received 
the  full  benefit  of  the  railway  contract  prices ;  nor  whether  there 
were  not  outstandings,  such  as  debts  due  to  the  concern ;  and 
against  the  allegation  of  a  deficiency,  there  was  the  evidence  of 
Bevan  to  the  oontraryj  and,  as  he  was  the  contractor  who 
raised  and  delivered  the  coal,  and  was  paid  in  proportion  to  the 
selling  prices,  and  was  also  familiar  with  the  charges  for  royal* 
ties,  &c.,  &c.,  he  was  well  qualified  to  form  a  correct  opinion. 
Under  these  circumstances  I  must  reject  this  9952.  10«.  4rd.  also. 
This  concludes  my  examination  of  the  fscts,  and  I  must  now, 
upon  all  the  grounds  which  have  been  stated,  declare  the  sale  by 
defendant  Brown  to  be  null  and  void  as  between  him  and  the 
plaintiffs.     I  have  next  to  consider  whether  the  purchasers,  or 


VOL.  VOL]  CASES  IN  EQUITY.  118 

any  of  them^  had  such  notice  of  the  plaintiffs'  equities  as  will  ^s<^' 
invalidate  their  purchase.  In  the  case  of  the  defendants  Sweet-  HAsniB 
land  and  Stokes^  I  have  no  doubt  that  they  were  amply  affected  bm^h. 
by  notice^  and  that  the  sale  of  the  plaintiffs*  interest  must  be  set  jif^^j^^^  p.j, 
aside  so  far  as  their  purchase  extended.  But  with  respect  to 
Law  and  Fletcher^  the  case  is  different.  It  is  not  shown  that 
they  had  any  direct  notice  of  the  plaintiffs'  equities^  and  I  do 
not  see  any  sufficient  case  of  constmotiye  notice.  The  droum- 
stances  of  their  purchase  were^  indeed^  to  my  mind^  Tery 
imsatiB&ctory ;  and  I  hare  seriously  considered  whether  the  notice 
to  Sweetland  and  Stokes  did  not  affect  them  also  as  purchasers 
with  than  by  the  same  contract.  Upon  this  question  I  havehad^ 
and  still  have^  considerable  doubt,  especially  as  the  purchasers 
did  not,  by  the  terms  of  the  contract,  take  separate  interests,  but 
boaght  unitedly.  But,  as  I  have  not  found  any  authority  in 
point,  I  do  not  hold  Law  and  Fletcher  to  be  thus  affected  with 
notice ;  and  I  therefore  allow  their  shares  of  the  purchase  to 
stand.  I  have  now  only  to  determine  the  particular  mode  of 
reUe£  to  be  given  to  the  plaintiffs.  This  is  rendered  difficult  by 
the  circumstances  that  defendants  White  and  Bingle  are  consen- 
tient to  the  sale  so  far  as  their  interests  were  concerned  ;  and 
that,  as  regards  the  plaintiffs'  interests,  I  do  not  hold  Law  and 
Fletcher  to  be  affected  by  the  wrongfulness  of  the  sale.  There- 
fore, I  cannot  declare  the  sale  null  and  void  in  its  entirety, 
becanse  the  plaintiffs'  share  is  alone  in  questioii ;  and  I  cannot 
hold  it  to  be  so  in  reference  to  the  entirety  even  of  the  latter  as 
against  defendants  Law  and  Fletcher,  because  they  are  to  be 
taken  to  have  purchased  without  notice.  Nor,  for  the  same 
reasons,  can  I  direct  the  concern  to  be  wound  up,  or  the  trusts 
of  the  deed  of  trust  to  be  carried  out.  After  much  consideration, 
it  seems  to  me  that  the  only  effectual  course  now  open  is  to 
declM^  the  sale  void,  and  to  set  it  aside,  as  between  the  plaintiffs 
and  the  defendants  Brown,  Sweetland,  and  Stokes,  and  to  order 
an  acoount  to  be  taken  between  them,  as  if  upon  a  winding-up 
of  the  concern,  and  as  if  the  plaintiffs  had  continued  to  be  half 
owners.  This  will  be  done  by  ascertaining  the  present  value  of 
the  lands,  mine  and  colliery,  and  business,  including  goodwill 
and  the  plant,  Soc,  other  than  new  plant  introduced  by  the  pur' 
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^8^-  chasers^  and  the  amoant  of  net  earnings  since  the  dates  of  the 
Habpbb  tmst  deed ;  and  by  directing  that  the  defendant  Brown  shall  be 
Bxo^ir.  responsible  for  and  shall  pay  to  the  plaintiffs  the  amounts  so 
Matniiuff  P J.  aBcertained ;  and  that  on  defendant  Brown  so  failing  to  fty  the 
plaintiffs^  the  defendants  Stokes  and  Sweetland  shall  be  jointly 
and  severally  responsible  for^  and  shall  pay  to  the  plaintifb  Uie 
amount  so  ascertained  (except  in  respect  of  profits  prior  to  the 
sale)  in  proportion  to  the  interest  taken  by  them  under  the  sale. 
I  order  and  decree  accordingly.  And  I  direct  that  in 
taking  the  account  one-half  of  the  sum  of  ll^OOOJ.  which  was  due 
on  the  mortgage  to  G-.  H.  Cox  shall  be  taken  to  hare  been  the 
amount  of  charge  under  the  agreement  of  Novemberj  1877,  on 
the  plaintiffs'  shares  in  the  property  of  the  Femdale  Colliery 
Company  at  the  time  of  the  trust  and  of  the  sale.  All  just 
allowances  are  to  be  made.  I  also  order  and  direct  that  all  the 
costs  of  this  suit  up  to  and  inclusive  of  the  hearings  except  those 
of  the  defendants  White  and  Bingle,  Stokes  and  Sweetland,  be 
paid  by  the  defendant  Brown,  and  that  the  excepted  defendants 
shall  each  pay  their  own  costs  of  suit.  But  inasmuch  as  the  par- 
ticular frame  of  decree  was  not  considered  in  argument  by 
counsel,  I  allow  the  parties  affected  by  this  decree  to  speak  to 
me  in  Court  on  the  minutes  of  my  decree  except  as  to  the  costs, 
and  for  that  purpose  I  direct  that  this  judgment  shall  not  be 
deemed  to  take  effect  for  the  purpose  of  appeal  for  14  days.  I 
reserve  all  further  directions  and  costs. 

Against  this  decision  the  defendants  Stokes  and  Sweetland, 
and  the  defendant  Brown,  appealed  on  grounds  stated  below. 

^^y  The  appeals    came   on  for  hearing  before  the  Full  Court 

(Fauobtt,  Inneb,  and  Stbphbn,  JJ.)  on  the  8th  of  September, 


"^'-      1887. 

^'  ^'  The  reasons   of   appeal  by  the  defendant  Alexander  Brown 

were  as  follows : — That  under  the  provisions  of  the  mortgage  or 
trust  deed  of  the  12th  April,  1880,  he  had  full  power  to  sell  the 
Ferndale  colliery,  beiug  the  property  comprised  in  the  deed,  and 
that  the  power  of  sale  was  duly  exercised.  That  as  the  deed 
was  executed  by  the  plaintiffs  with  a  full  knowledge  of  its 
contents,  and  after  the  same  had  been  perused  on  thfur  behalf 
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and  approved  by  a  separate  solicitor,  the  plaintiffs  ought  not  to  ^^7- 
have  been  allowed  to  enter  into  eyidence  to  contradict  any  of  Hab^vb 
the  recitals  in  the  deed.  That  as  the  plaintiffs  entered  into  Baoww. 
negotiations  to  porchase  the  colliery  from  him  (defendant 
Alexander  Brown),  they  were  estopped  from  saying  that  there 
was  in  fact  no  power  to  sell.  That  as  the  defendants  Charles 
Frederick  Stokes, .  James  Fletcher^  Henry  Law,  and  Charles 
S  weetland  purchased  the  colliery  as  a  joint  enterprise  as  partners, 
it  was  impossible  to  set  aside  the  sale  as  against  two  of  them, 
and  not  as  against  the  whole  of  them.  That  under  the  deed  he 
(the  defendant  Brown)  had  the  rights  of  a  mortgagee,  and  was 
not  merely  a  trustee.  That  as  the  shares  of  the  plaintiffs  in  the 
partnership  property  were  liable  to  repay  one-half  of  all  advances 
made  or  obtained  by  the  defendants,  Ei*nest  Augustus  White 
and  John  Baydon  Bingle,  on  behalf  of  the  partnership,  such 
advances  were  properly  reckoned  as  part  of  the  mortgage  debt. 
That  in  any  case  he  (the  defendant  Alexander  Brown)  ought  not 
to  have  been  made  liable  to  account  for  the  present  value  of 
the  colliery  and  the  net  earning  since  the  date  of  the  sale ;  and 
that  the  plaintiffs  had  lost  any  right  of  complaint  by  lachss. 

The  defendants  Stokes  and  Sweetland  advanced  the  following 
amongst  other  reasons  for  appealing : — That  the  defendant 
Alexander  Brown,  as  mortgagee,  having  made  demand  upon  the 
plaintiffs  and  the  defendants  White  and  Bingle  of  what  was 
dae  to  him  under  the  deed  of  the  12th  April,  1880,  and  none  of 
the  plaintiffs  and  such  defendants  having  made  any  tender,  the 
defendant  Brown  was  entitled  to  exercise  the  power  of  sale 
therein ;  that  the  defendants  having  no  actual  knowledge  of  any 
irregularity  in  the  sale,  were  protected  by  the  receipt  clause  in 
the  deed ;  that  it  was  immaterial  whether  the  deed  was  in  form 
of  a  trust  or  mortgage ;  that  there  was  no  jurisdiction  to  order 
the  defendants  to  pay  to  the  plaintiffs  one*half  of  the  present 
value  of  the  property. 

Owen,  Q.C.  fSmpsan  with  him),  for  the  defendant  Brown, 

Owen,  Q.C.  (Lingen  with  him),  for  defendants   Stokes  and 
Sweetland. 
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1887.  Q,  Knox  (Davoson  with  him)  for  the  plaintiffs, 

HimriE 

0-  Bjr  consent  the  two  appeals  were  heard  together. 

In  the  course  of  the  arguments  the  following  authorities  were 
referred  to  : — Oampbell  v.  Oommercial  Bank  (2),  In  re  Alison  (3), 
Warner  v.  Ja^h  (4),  Price  v.  Price  (5),  Ld,  Trimlaston  v.  HamUi 
(6),  Ooote  on  Mortgages  (3rd  Ed.)  532,  McLeod  v.  Jones  (7), 
Pearcev.  Oreen  (8),  Lord  Hardwicke  v.  Vernon  (9),  ^Irum  (10), 
iietotn  on  Trusts,  p*  858. 

D0C.  28.  On  the  23rd  of  December,  1887,  the  judgment  of  the  Court 

was  delivered  by  Paucett,  J.,  as  follows  : — 

Faucstt,  J.  This  suit,  although  asking  that  the  defendant 
Alexander  Brown  should  be  compelled  to  carry  out  the  trusts  of 
a  trust  deed  dated  the  12th  April,  1880,  was  in  reality  brought 
for  the  purpose  of  setting  aside  a  sale  by  the  defendant  Brown 
to  the  other  defendants  of  tiie  Ferndale  colliery,  made,  or 
purporting  to  be  made,  under  a  power  of  sale  contained  in  the 
said  trust  deed.  The  Primary  Judge  by  his  decree  declared 
the  sale  to  be  void  as  against  the  defendant  Brown  and 
the  defendants  Sweetland  and  Stokes,  and  ordered  as  against 
these  defendants  in  substance  and  ^ect  that  the  estate 
should  be  wound  up,  emd  that  the  necessary  accounts  for 
that  purpose  should  be  taken  j  and  his  Honour  dismissed  the 
suit  as  against  the  other  defendants.  This  is  an  appeal  against 
his  Honour's  decree.  The  facts  of  the  case  are  so  fully  stated 
in  his  Honour's  elaborate  judgment  that  it  is  uunecessaiy  to 
repeat  them.  I  shall  therefore  come  at  once  to  the  consideration 
of  the  objections  taken  to  the  decree.  The  main  objection^ 
which  goes  to  the  root  of  the  decree — is  that  his  Honour  was 
wrong  in  declaring  the  sale  to  be  void.  In  support  of  this 
objection,  it  is  contended  on  the  part  of  Brown,  that  as  trustee 
under  the  trust  deed  of  April  12,  1880,  he  had  full  powers  to 
sell  under  the  circumstances  that  arose,  and  that  he  exercised 

(2)  2  N.8.W.  L.R.  875.  (7)  24  Ch.  D.  289. 

(8)  12  Ch.  D.284.  (8)  1  Jsc.  &  W.  105. 

(4)  20  Ch.  D.  220.  (9)  14  Yes.  504. 

(5)  15  L.J.  £q.  13.  (10)  4  Mad.  278. 

(6)  1  Ball  &  B.  377. 
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the  power  of  sale  properly.  If  this  objection  to  the  decree  be 
good^  the  main  object  of  the  snit  wonld  fail,  and  nothing  would 
remain  but  to  take  the  accounts  to  which  it  is  admitted  the 
plaintiffs  would  in  any  event  be  entitled.  It  is  contended  that 
the  deed  of  April  12,  1880,  although  for  some  purposes  a  trust 
deed,  is  also  a  mortgage  deed  ;  and,  accordingly,  that  the  deed 
being  a  mortgage  deed,  even  if  Brown,  in  his  letter  of  August 
10,  1880,  demanded  payment  of  a  larger  sum  than  was  actually 
due,  such  excessive  demand  could  not  affect  his  right  to  sell 
unless  the  mortgagors  tendered  the  amount  actually  due,  or  paid 
into  Court  the  amount  sworn  to  be  due.  And  Campbell  v.  The 
Commercial  Bank  was  relied  on.  Some  cases  also  —  such  as 
In  re  Alison  (11) — were  cited  for  the  purpose  of  showing 
that  a  deed  does  not  lose  its  effect,  or  any  of  the  rights  attaching 
to  it  as  a  mortgage  deed,  because  it  is  also  a  trust  deed.  But 
the  cases  referred  to  were  really  cases  of  mere  mortgages, 
although  in  the  form  of  trust  deeds,  which  was  not  uncommon 
in  former  years.  But  in  McLeod  v.  Jones  (12),  it  was  held  that 
*  the  ordinary  rule  did  not  apply  when  the  mortgagee  at  the  time 
of  taking  the  mortgage  was  the  solicitor  of  the  mortgagor,  and 
that  the  Court  could  look  into  all  the  circumstances  ;  and  the 
principles  stated  in  this  case  would,  I  think,  equally  apply,  if 
not  in  a  stronger  degree,  when  by  the  same  deed  a  person 
became  at  the  same  time  a  mortgagee  and  alao  a  trustee,  not 
merely  in  connection  with  the  mortgagee,  but  for  other  purposes. 
On  this  point  I  agree  with  the  learned  Primary  Judge.  Looking 
at  the  circumstances  under  which  the  deed  was  executed,  and 
looking  also  at  the  whole  purport  and  tenor  of  the  deed,  I  think 
it  was  substantially  and  essentially  a  trust  deed.  Under  it 
Brown  was  a  trustee  to  carry  on  the  business  of  the  colliery  for 
all  concerned.  Under  certain  circumstances  he  was  authorised 
to  sell,  and  the  conditions  on  which  he  was  so  authorised  are 
expressly  stated  in  the  deed ;  and  whether  it  is  treated  as  a 
mortgage  deed  or  a  trust  deed  is,  I  think,  immaterial ;  for  unless 
the  circumstances  mentioned  arose,  and  the  conditions  stated 
were  complied  with,  a  sale  would  be  prevented  if  an  application 
were  made  in  time  ;  or^  if  a  sale  were  made,  such  sale  would,  in 
(II)  US.  12  Ch.  DiT,  284.  (12)  L.B.  24  Oh.  Div.  289. 
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my  opinion^  be  void  as  regards  the  mortgagee,  or  he  would  at 
least  be  held  liable  in  damages.  Now^  his  Honoar  seems  to  me 
to  have  found  that  the  circumstances  which  would  justify  a  sale 
bad  not  arisen^  and,  consequently,  that  the  defendant  Brown  did 
not  sell  in  accordance  with  the  terms  of  the  trust  deed.  As  to 
his  Honour's  finding,  this  Court  of  Appeal  is  placed  in  some 
difficulty.  It  depends  to  a  large  extent  on  the  question  whether 
the  sum  of  10,995Z.  10*.  4d.,  of  which  Brown  in  his  letter  of  the 
10th  August,  1880,  demanded  payment  as  due  to  him  as  the 
results  of  his  management  of  the  colliery  from  the  12th  of 
April,  1880,  the  date  of  the  trust  deed,  to  the  80th  June,  1880, 
was  in  reality  due.  The  sum  is  made  up  of  three  items,  viz : 
3000Z.  mentioned  in  the  trust  deed,  7000Z.  overdraft  to  the  Union 
Bank,  and  9961.  10*.  4d.  alleged  to  be  a  debit  balance.  Now, 
his  Honour  has  himself  gone  into  the  accounts — a  course  which 
by  our  Eqvity  Act  he  was  entitled  to  take.  He  ha^  examined 
the  bookb  kept  by  Brown,  who  alone  had  charge  of  the  books. 
He  has  had  Brown  and  his  accountant  examined  before  him  as, 
to  these  books,  and  he  has  also  had  two  other  accountants,  one 
on  each  side,  examined  before  him.  With  such  means  of  infor- 
mation and  such  assistance,  and  evidently  after  a  very  carefnl 
examination,  he  has  come  to  the  conclusion  that  the  amount 
claimed  was  not  due,  and  has  so  found  as  a  jury.  Under  these 
circumstances  I  do  not  see  how  we  can  interfere  with  his  Honour's 
finding  on  this  point,  unless  we  see  that  he  has  acted  on  some 
wrong  principle.  We  have  not  the  same  means  that  his  Honour 
had  of  taking  the  accounts,  and  to  refer  it  to  the  Master  to 
examine  the  accounts,  and  so  to  determine  whether  the  Judge 
had  come  to  a  right  conclusion,  would  be  to  set  the  Master  above 
the  Judge,  and  to  render  the  work  of  the  Judge  nugatory. 
Viewing  the  matter  in  this  way,  I  shall  briefly  notice  the  three 
items  of  the  amount  claimed  by  Brown ;  and  in  doing  so  I  agree 
with  his  Honour,  that  Brown  can  claim  only  for  debts  that  were 
due  to  him  under  the  trust  deed,  or  that  have  accrued  due  to 
him  by  his  management  of  the  colliery  under  and  in  connection 
with  the  trust  deed,  and  have  been  ascertained  by  the  accounts. 
Now,  as  to  the  item  70001.  being  for  overdraft  with  the  Union 
Bank,  I  cannot  see  that  his  Honour  has  not  properly  disallowed 
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this*  Whether  the  amount  of  the  overdraft  was  due  by  Bingle 
and  White,  as  Bingle,  White  and  Co.,  or  due  by  them  to  J.  and 
A.  Brown,  I  cannot  see  that  the  plaintiffs.  Harper  and  Beyan, 
were  in  respect  of  that  overdraft  indebted  along  with  Bingle  and 
White,  or  at  all,  under  the  trust  deed  to  Alexander  Brown.  And 
as  to  the  item  of  995Z.  10s,  4id.,  which  seems  to  have  been 
claimed  as  loss  in  the  working  of  the  colliery,  that  depends  so 
entirely  on  an  examination  of  the  accounts  as  kept  by  Browa — 
which  accounts  his  Honour  has  himself  gone  through — that  in 
my  opinion  it  is  quite  impossible  for  this  Court  of  Appeal  to 
interfere  in  respect  to  it.  It  seems  to  me,  however,  that  in  respect 
of  this  sum,  his  Honour  has  only  found  that  it  was  not  shown  by 
the  books  of  account  to  be  due.  But  as  to  the  item  of  3000Z.,  I 
think  the  matter  is  somewhat  different,  because,  with  every  respect 
for  his  Honour,  I  think  we  must  take  the  Acital  in  the  deed  as  an 
admission  to  some  extent.  And  this  opinion  his  Honour  seems  to 
have  entertained  at  first.  It  may  be  that  the  sum  intended  to  be 
covered  was,  in  fact,  due  only  by  Bingle  and  White ;  but  for 
whatever  reason  the  plaintiffs  consented,  along  with  Bingle  and 
White,  as  part  of  the  arrangement,  to  take  over  this  liability. 
And  we  must  remember  that  the  plaintiffs  do  not  ask  that  the 
trust  deed  should  be  reformed  or  amended  in  this  particular,  or 
in  any  other  particular ;  on  the  contrary,  they  ask  that  the  trusts 
should  be  carried  out.  I  would  think,  therefore,  we  ought  to 
take  this  recital  as  an  admission  that  something  was  due.  The 
recital  does  not  say  positively  that  3000L  was  due.  It  only  says 
that  a  certain  sum  was  due,  and  that  Brown  has  agreed  to 
advance  a  further  sum  for  machinery  which  together  will  make 
8000Z.  But,  as  I  collect  from  the  evidence,  the  machinery  was 
never  purchased,  so  that  the  claim  for  3000Z.  was  excessive. 
And  what  the  amount  intended  to  be  admitted  was  is  not  ascer- 
tained, unless  we  say  that  it  is  30002.  less  the  expected  price  of 
the  machinery,  which  is  said  to  be  about  300Z.  But  his  Honour 
seems  to  have  been  unable  to  get  any  explanation  of  this  SOOOZ., 
and  he  came  to  the  conclusion  that  it  was  not  due,  and  how, 
after  his  Honour's  inquiry,  we  are  to  ascertain  what  portion  of  it, 
if  any,  was  due  I  do  not  well  see.  On  this  part  of  the  case  I  am 
certainly  unable  to  say  that  his  Honour  was  wrong  in  holding 
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that  the  defendant  Brown^  in  his  letter  of  the  10th  Angast, 
demanded  payment  of  an  amount  very  largely  in  excess  of  what 
was  due^  as  shown  by  the  books  of  acconnt.  Further,  on  this 
point  I  do  not  see  how  we  can  get  over  the  statement  of  his 
Honour  that  the  alleged  debt  was  not,  as  required  by  the  power 
of  sale,  shown  by  the  books  of  account,  inasmuch  as  it  was  found 
by  his  Honour  that  items  to  the  extent  of  14831.  on  the  debit 
side  of  the  deficiency  account  appended  to  the  notice  was  not 
then  in  the  books,  and  consequently  they  showed  a  sarplos 
instead  of  a  deficiency.  And  farther,  that  most,  if  not  all,  of 
the  items  which  were  introduced  to  turn  the  scale,  had  not  been 
then  paid  by  defendant  Brown,  and  therefore  could  not  constitute 
debts  to  him — one  item  his  Honour  mentions,  of  870Z.,  set  down 
as  due  to  ^'the  associated  collieries."  This  was  afterwards 
reduced  to  3142.  17«.,»and  not  paid  till  August^  1882.  It  was 
argued,  however,  that  as  the  recital  admits  that  a  portion  of  the 
sum  of  3000Z.  was  due  the  defendant  Brown  was  entitled  to  sell 
for  the  amount  so  due,  whatever  it  was,  unless  the  sum  actually 
due  was  tendered.  But  the  ordinary  rule,  as  between  mortgagor 
and  mortgagee,  on  which  this  argument  rests,  is,  it  seems  to  me, 
here  inapplicable,  because  in  an  ordinary  mortgage  the  mortgagor 
knows,  or  may  be  supposed  to  know,  the  amount  of  his  indebted- 
ness ;  while  in  this  case  the  mortgagor  or  cestui  que  trust  can 
know  his  indebtedness  only  from  the  books  of  account,  and  these 
books  are  kept  by  the  defendant  as  trustee,  and  are  entirely  in  his 
charge,  and  were  really,  as  the  evidence  shows,  not  made  up  at 
the  proper  time,  and  the  plaintiffs,  as  they  allege,  were  not  able, 
or  allowed,  to  see  them.  On  the  ground,  therefore,  that  the 
defendant  Brown  demanded  payment  of  a  large  amount,  not  at 
all  justified,  as  his  Honour  has  found,  by  the  state  of  the  accounts 
as  shown  by  the  books,  or,  at  all  events,  of  an  amount  largely  in 
excess  of  what  was  due,  and  that  he  sold  on  non-payment  of  snch 
amount,  I  cannot  see  that  his  Honour  was  wrong  in  holding  that 
the  sale  was  not  in  accordance  with  the  terms  of  the  trust  deed, 
and  that  consequently  the  defendant  Brown  was  guilty  in  this 
respect  of  a  breach  of  trust.  Further,  if  the  defendant  Brown 
intended  to  sell  on  the  ground  that  the  colliery  was  carried  on  at ' 
a  loss,  he  should  have  given  notice  to  the  partners  to  elect  as  to 
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the  mode  of  sale.  But  this  he  does  not  seem  to  have  considered. 
And  he  seems  to  have  acted  on  his  supposed  right  to  sell  on  non- 
payment of  an  amount  which  he  alleged  to  be  due.  Looking  at 
all  the  circnmstances,  I  agree  with  his  Honour  in  thinking  that, 
in  taking  the  course  he  did,  the  defendant  Brown  looked  solely 
and  entirely  to  his  own  interest,  and  entirely  disregarded  the 
interests  of  those  for  whom  he  was  trustee.  The  plaintiffs, 
no  doubt,  went  very  far  in  their  efforts  to  procure  a 
purchaser  according  to  Brown's  offer,  and  delayed  a  long  time 
in  bringing  this  suit ;  still,  looking  at  all  the  circumstances, 
I  do  not  think  they  ought  to  be  considered  as  having 
waived  or  condoned  the  breach  of  trust  so  as  to  disentitle  them 
to  maintain  this  suit  as  against  the  defendant  Brown.  With 
respect  to  Sweetland  and  Stokes,  the  case  is  more  difficult.  But 
when  it  is  considered  that  Brown  and  Harper  at  once  communi- 
cated with  Sweetland  and  informed  him  that  they  owed  nothing, 
as  the  learned  Primary  Judge  has  found  to  be  substantially 
correct,  and  that  Sweetland  actually  wrote  the  letter,  dated 
September  17,  1880,*  in  which  Brown,  acting  also  for  Harper, 
requested  Sweetland's  assistance,  and  that  ho  also  wrote  the 
other  letter  in  which  it  is  suggested  that  a  protest  should  be 
made  against  Brown's  right  to  sell,  there  can  hardly  be  a 
doubt  that  Sweetland  at  all  events  was  made  acquainted 
with  the  circumstances  as  far  as  Brown  and  Harper  themselves 
knew  them ;  and,  although  Sweetland  says  at  that  time  he 
thought  that  the  trust  deed  contained  no  power  of  sale,  yet  he 
afterwards  had  a  copy  of  the  deed  before  him ;  and,  further, 
when  it  is  considered  that  there  was  a  long  consultation  at  the 
hotel  in  Newcastle  between  the  plaintiffs  and  Sweetland  and 
Stokes,  it  is  difficult  to  avoid  the  conclusion  that  they  were 
informed  that  Brown  was  acting  in  a  manner  not  authorised  by 
the  trust  deed,  and  were  at  all  events  put  on  inquiry.  Further, 
it  does  seem  a  stmnge  thing  that  both  of  them,  having  under- 
taken to  try  to  raise  funds  or  to  procure  a  purchaser,  should 
announce  their  failure  to  do  so,  and  then  should  within  a  short 
time  aftei*ward8  become  themselves  the  purchasers.  On  the 
whole,  I  also  think  that  part  of  his  Honour's  decision  cannot  be 
disturbed.  I  think,  therefore,  that  substantially  his  Honour's 
N.S.W.R.,  Vol.  VIII.,  Eq.  L 


1887. 


Harpsb 
Faucett  J. 


122 


CASKS  IN  EQUITT. 


N.8.W.B. 


1887. 


Habpkb 

V. 

Bbowx. 

Faueett  J. 


decree  must  stand.  But  as  it  is  admitted  by  the  counsel  for  the 
plaintiffs  that  that  part  which  directs  the  accounts  W)  be  taken 
as  at  the  date  of  the  decree  cannot  be  supported^  that  part  most 
be  altered^  and  the  accounts  will  be  taken  as  at  the  date  of  the 
sale.  As  to  the  935Z.^  we  do  not  think  that  his  Honour's  decree 
or  judgment  in  any  way  prevents  the  defendant  Brown  from 
now  shewing^  in  taking  the  accounts  as  directed^  that  tiie  sum 
or  any  other  sum  is  due  to  him,  and  we  think  ho  is  farther 
protected  by  the  clause  which  directs  all  just  allowances  to  be 
made.  In  reference  to  this  part  of  the  case^  I  also  think  that 
the  defendant  Brown  should  be  allowed  to  shew  what  part,  if 
any,  of  the  3000Z.  mentioned  in  the  recital  is  actually  due  to  the 
defendant  Brown  by  the  plaintiffs  in  conjunction  with  Bingle 
and  White.  We  are,  therefore,  of  opinion  that  the  decree  must 
be  altered  as  stated,  and  otherwise  must  stand.  The  cost  of  the 
proceedings  in  the  Court  below  must  stand  as  directed  by  his 
Honour,  and  each  party  must  pay  his  own  costs  of  this  appeal. 
I  may  say  that  Mr.  Justice  Innes  is  not  able  to  be  present,  but 
he  fully  concurs  in  this  judgment. 

Stbphbh,  J.,  said  that  he  adopted  his  Honour's  judgntOTt  as 
far  as  Brown  was  concerned,  but  he  was  unable  to  assent  to  that 
part  of  the  judgment  which  held  that  Sweetland  and  Stokes 
had  notice  which  justified  the  decree  i^ainst  them. 

Decree  varied  as  above. 

Solicitors  for  plaintiff  :  John  Dawson  Sf  Son, 

Solicitors  for  defendants 


C  Brown,  by  Ellis  8f  MaJdnson, 
1.  Baker,  by  Fergusson. 


Nov.  23. 
F.  C. 
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HAWKINS  HILL  GOLD  MINING  CO.  v.  BMSCOE  and  OTHEBS.  ^ggy 

SoHeUor  amd  elient-^uihorUy  to  imtitute  proeeeding9  in  clte»i*M  name — Chid' 
lenge  to  produce  authority — Answer  to  euit — Costs, 

Defendants  havinf^  a  claim  on  plaintiff  company  issued  a  writ  to  recover  the 
amount,  and  the  writ  being  returned  non  est  inventus,  took  proceedings  by  way 
of  foreign  attachment  under  the  Absent  Defendants  Act.  W.,  who  had  acted 
as  Bc^icitor  for  the  plaintiff  company  on  previous  oooasions,  refused  to  accept 
service  of  the  writ  originally  issued  by  defendants,  but  on  defendants  taking 
further  proceedings,  filed  a  claim  in  the  name  of  the  plaintiff  company,  and 
obtained  an  injunction  ex  parte,  restraining  defendants  from  proceeding  with 
their  adtion  at  law.  On  the  motion  to  continue  the  injunction,  defendants  took 
the  objection  that  W.  had  no  authority  to  institute  the  suit,  but 

Manning,  P. J.,  overruled  the  objection, .and  continued  the  injunction  till  the 
hearing. 

Reld,  on  appeal,  that  the  defendants  had  a  right  to  call  on  W.  to  produce  his 
anthority,  and  that  as  he  had  failed  to  do  so  the  injunction  must  be  dissolved 
and  the  suit  dismissed  with  costs  as  between  solicitor  and  client,  to  be  paid 
byW. 


This  was  an  appeal  by  defendants  to  set  aside  an  injnnction 
granted  against  them  on  Sth  March,  1886,  by  Manning,  P.J.  It 
appeared  that  some  three  years  prior  to  the  date  of  the  pro- 
ceedings Messrs.  Briscoe,  Drysdale  and  Co.,  the  appellants,  sold 
to  the  respondents — ^the  Hawkins  Hill  Consolidated  Gold-mining 
Company,  which  was  registered,  not  in  this  colony,  bnt  in 
England — a  quantity  of  machinery  for  use  upon  the  company^s 
property  in  this  colony.  The  contract  price,  362Z.  7».  8d.,  was 
not  paid  and  remained  unpaid  up  to  April,  1885.  At  that  time 
a  bill  was  drawn,  apparently  at  the  suggestion  of  Messrs.  Want, 
Johnson  and  Co.^  solicitors,  by  appellants  upon  the  company  in 
England  for  the  amount,  together  with  interest.  The  bill  was, 
however,  dishonoured  for  some  reason,  which  was  stated  at  the 
time.  Then,  in  July  or  August,  1885,  the  Hawkins  Hill 
Company  was  placed  in  liquidation,  but  whether  voluntarily  or 
compnlsorily  did  not  clearly  appear,  though  it  seemed  to  have 
been  a  voluntary  liquidation.  In  December,  of  the  same  year, 
the  appellants  issued  an  ordinary  summons  to  obtain  payment  of 
the  debt,  but  were  informed  by  Mr.  Want  that  there  was  no  one 
in  the  colony  to  accept  service.  On  the  3rd  December  the  writ 
was  returned  non  est  inventus,  and  on  the  29th  December  the 
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^^7.  appellants  took  proceedings  and  issued  a  writ  of  foreign  attach- 
Hawkixs     ment  under  the  Absent  DefsndantM  Act.     On  the  8th  January, 

Gold  1886,  Mr.  Want,  on  hearing  that  the  writ  had  been  issued,  wrote 
Mining  Co.  ^q  Messrs.  Creagh  and  Williams,  the  attorneys  for  Briscoe  and 
Briscoe.  Co.,  informing  them  that  the  company  was  in  liquidation,  and  that 
a  cablegram  might  be  sent  to  the  company's  agent  in  England, 
which  it  was  hoped  would  bring  about  a  satisfactory  settlement. 
On  the  18th  of  the  same  month  Want,  Johnson  and  Co.  wrote  a 
further  letter  to  Messrs.  Creagh  and  Williams,  warning  them 
against  further  proceedings  in  the  suit,  and  stating  that  they 
had  received  a  cablegram  that  4fOOZ.  had  been  remitted.  Messrs. 
Creagh  and  Williams,  having  no  knowledge  of  the  liquidation  of 
the  company,  declined  to  stay  further  proceedings,  and  on  the 
19th  a  statement  of  claim  was  filed  in  equity  by  Messrs.  Want, 
Johnson  and  Co.,  in  the  name  of  the  plaintiff  company, 
for  an  injunction  to  stay  the  proceedings  which  had  been 
instituted  by  Messrs.  Briscoe  and  Co.  It  appeared  also 
that  the  sum  of  302Z.  was  afterwards  tendered  to  Mr. 
Trueman,  manager  for  the  appellants,  who  was  willing  to  accept 
it  on  account;  but  Messrs.  Want  and  Johnson  refused  to 
comply  with  that  condition,  and  it  was  not  tendered  to  Messrs. 
Creagh  and  Williams.  On  the  5th  March  the  injunction 
motion  came  on,  and  an  order  was  made  that  the  injunction 
should  be  continued  to  the  hearing.  An  objection  was  taken 
at  the  hearing  that  Messrs.  Want,  Johnson  and  Co.  were 
not  authorised  to  take  these  proceedings,  but  Manning^  P.J., 
overruled  the  objection  on  the  ground  that  until  the  plaintiff 
interfered,  the  attorney  was  supposed  to  have  the  necessary 
authority  to  bring  the  suit.  Against  that  decision  the  defen- 
dants appealed  on  the  following  grounds: — I.  That  the  defen- 
dants having  challenged  the  authority  of  the  plaintifE  company's 
solicitors  on  the  record  to  institute  this  suit,  and  the  said  solicitors 
not  having  produced  any  such  authority,  his  Honour  should 
have  dismissed  the  suit,  or,  at  all  events,  the  motion  ott 
which  the  order  now  appealed  against  was  made,  with  costs 
to  be  paid  by  such  solicitors.  2.  That  the  plaintiff  company 
had  no  equity  to  obtain  the  injunction  now  appealed  against 
for  the  following  reasons,  viz. :  The  liquidation  of  the  plaintiff 
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company    was    not   proved ;    the    liquidation,    if   proved,   was       ^^^' 
an  Bnglisli  liquidation  only;   it  sufficiently  appeared  that  the    Hawkins 
plaintiff  company  was  paying  its  creditors  20^.  in  the  pound;       q^l^ 
if  the  plaintiff  company^s  solicitors  on  the  record  had  authority  ^^ino  Co. 
to  institute  this  suit  in  their  name,  they  had  authority  to  enter     Bbiscos. 
an  appearance  for  them  in  and  to  defend  the  present  defendants' 
action  at  law,  and  should  have  done  so,  in  which  case  it  would 
have  been  unnecessary  to  invoke  the  equitable  jurisdiction  of 
this  Court.     8.  In  no  case  should  his  Honour  have  granted  an 
injunction  against  the  prosecution  by  the  defendants  of  their 
action  at  law. 

Salomons y  Q.C.  {Walker  with  him),  for  the  appellants.  We 
challenged  the  solicitors  to  produce  their  authority  to  institute 
this  suit  in  the  Court  below,  as  we  were  entitled  to  do ;  but  up 
to  the  present  time  they  have  produced  no  authority  whatever 
to  institute  this  particular  suit,  or  proceedings  generally,  for  the 
nominal  plaintiffs. 

[OwBN,  J.  Assuming  that  the  solicitors  have  a  general 
authority  to  act  for  the  plaintiffs,  would  not  that  entitle  them  to 
defend  an  action ;  and  is  not  the  course  they  adopted  in  this 
instance  a  mode  of  defence  ?] 

The  solicitors  in  this  instance  have  not  shown  that  they  have 
such  a  general  authority.  The  point  is  an  important  one,  since 
a  solicitor  taking  proceedings  without  authority  cannot  render 
the  plaintiff  on  the  record  liable  for  costs  in  the  event  of  the 
defendant  succeeding.  The  only  method  of  finding  out  if  a 
solicitor  has  authority  to  institute  a  suit  is  by  challenging  him 
to  produce  that  authority,  as  it  is  impossible  for  defendant  to 
prove  a  negative.  Besides,  it  is  alleged  here  that  the  company 
is  in  liquidation,  and,  if  that  is  the  case,  any  authority  given  by 
4be  company  before  ^oing  into  liquidation  would  have  to  be 
renewed  by  the  liquidator  to  be  of  any  value.  The  case  of 
Schjott  V.  Schjott  (1)  is  on  all  fours  with  the  present  case.  He 
also  referred  to  Westlake  on  Private  International  Law^  p.  144. 

(1)  JUCh.  D.  94. 
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^^^'  Simpson  (Cohen  with  him),  for  the  respondents.     There  is  no 

HAwxnrs    authority  for  the  proposition  that  if  a  solicitor  institntes  a  suit 

Gold       ^  ^^^  name  of  some  person  he  can  be  challenged  to  show  the 

MiNiwo  Co.  defendant  his  authority  to  institute  proceedings.     In  every  case 

Bbiscov.     the  motion  to  dismiss  the  bill  must  be  a  special  motion  on 

notice.     A  challenge  at  the  hearing  has  in  no  case  been  held  to 

be  sufficient.     The  proper  mode  of  proceeding  where  a  solicitor 

acts  without  authority  is  indicated  in  DanielVs  Ohancery  Practke 

(5th  Ed.),  p.  260,  and  has 'not  been  adopted  here.      In  erery 

case  the  motion  has  been  made  by  the  plaintiff  whose  name  was 

.  used   without    authority,   not    by   the   defendant.      Schjott  r, 

Schjott  (1)  does  not  touch  the  present  case.     There  a  married 

woman  sued  by  her  next  friend ;  and  in  such  a  case  a  written 

authority  has  been  rendered  necessary  by  statute. 

The  course  we  have  adopted  here  is  really  a  mode  of  defence 
by  asserting  an  equity  to  prevent  the  unfair  exercise  of  legal 
rights,  and  it  is  laid  down  (2)  that,  under  a  general  autiiority^  a 
solicitor  may  defend  a  suit  for  his  client :  Kerr  on  Injunctions, 
p.  618.  If  the  Court  make  any  order  against  us,  it  should  only 
be  an  order  for  the  stay  of  proceedings  until  such  time  as  we 
produce  the  necessary  authority.  He  also  referred  to  the  case 
of  Eubbard  v.  Phillips  (8). 

Salomons,  Q.C.,  in  reply,  asked  that  the  plaintiffs  might  have 
their  costs  as  between  solicitor  and  client :  Equity  Act  of  1880, 
s.  78.     He  also  referred  to  Bobson  v.  Beaton  (4). 

Stephen,  J.  For  my  part  I  should  have  been  glad  to  have 
had  the  opportunity  of  preparing  a  written  judgment  in  this 
case ;  but  I  feel  that  if  I  postponed  giving  judgment  until  I  had 
time  to  do  so,  it  might  be  delayed  for  a  month  or  two,  and  for 
this  reason  we  have  decided  to  deliver  judgment  at  once.  It 
appears  that  some  three  years  prior  to  the  commencement  of 
proceedings  in  December,  1885,  the  defendant  sold  to  the* 
plaintiff  company  certain  machinery  and  plant,  to  be  used  on 
property  held  by  them  in  this  colony.  The  plaintiff  company^ 
though  owning  property  in  this  colony,  was,  however,  registered 

(2)  Dan.  Ch.  Pr.  260.  (3)  18  M.  &  W.  (4)  1  T.B.  62. 
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in  England,  and  the  affairs  of  the  company  seem  to  have  been  ^^^' 
oonducted  entirely  by  the  office  in  England,  the  only  repre-  Hawkins 
sentatiye  of  the  company  in  this  colony  being  Mr.  Marshall,  the  q^^j^ 
resident  manager  of  the  mine.  The  defendants  are  a  &m  of  Mining  Co. 
merchants  carrying  on  bosiness  in  this  colony,  and  have  an  office  Bbibooe. 
in  Sydney.  In  April,  1885,  the  contract  price  of  the  machinery  Stephen  J. 
supplied  by  the  defendants  not  haying  been  paid,  the  def endantSj 
after  consulting  Messrs.  Want,  Johnson  and  Co.,  drew  a  bill  on 
the  plaintiff  company  for  the  amoont  of  the  purchase  money  and 
interest,  but  that  bill  was  dishonoured,  for  reasons  which  it  is 
not  necessary  to  state.  Before  this  time  the  defendants  had 
several  times  applied  to  the  plaintiff  company  for  payment  of 
their  debt,  but  without  effect.  In  July  or  August  of  the  same 
year  the  company  went  into  liquidation,  whether  voluntary  or 
not  we  do  not  know,  and  I  think  it  is  not  material  to  the  present 
oase  to  inquire.  The  effect  of  this  seems  to  have  been  not  to 
vest  the  property  of  the  company  in  the  liquidator,  but  merely 
to  empower  him  to  bring  actions  in  the  name  of  the  company. 
The  fact  that  the  company  was  in  liquidation  came  to  the  know- 
ledge of  Messrs.  Want,  Johnson  and  Co.  in  the  month  of 
October,  1885.  On  December  the  2nd  in  that  year  the  defendants 
took  proceedings  to  obtain  payment  of  the  sum  of  money  which 
had  for  so  long  been  owing  to  them  by  issuing  an  ordinary  writ 
of  fiommons,  and  according  to  the  evidence  of  Mr.  Williams  and 
of  Mr.  Truman,  the  manager  of  the  defendants'  business  in 
Sydney,  they  were  informed  by  Mr.  Want  that  there  was  no 
one  in  the  colony  who  could  accept  service  for  the  company.  On 
the  following  day  the  writ  was  returned,  endorsed,  '^  non  sunt 
inventi"  and  accordingly,  on  the  29th  of  the  same  month,  the 
defendants  took  proceedings  by  writ  of  foreign  attachment, 
tmder  the  Absent  Defendants  Act,  which  provides  a  number  of 
safeguards  against  any  injustice  being  done  to  a  defendant  not 
resident  in  the  colony.  The  next  step  in  the  proceedings  was 
that  Marshall,  who  in  reality  appears  to  have  been  little  more 
than  a  caretaker,  was  summoned  to  appear  as  garnishee  on  the 
15th  of  January,  1886,  in  order  to  ascertain  what  property  the 
company  had  which  could  be  made  available  for  attachment. 
On  the  7th  of  January,  1886,  Mr.  Want  is  informed  by  Marshall 
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that  the  writ  is  about  to  issue,  and  on  the  8th  he  writes  to 
Messrs.  Creagh  and  Williams,  and  informs  them  that  the 
company  is  in  liquidation,  and  that  in  his  opinion  they  might 
arrive  at  a  satisfactory  settlement  by  sending  a  cablegram  to  the 
liquidator  in  England.  At  this  time,  so  far  as  we  can  see,  Mr. 
Want  made  no  attempt  to  take  up  the  position  that  he  had 
authority  to  institute  proceedings  in  Equity  with  a  view  to 
restraining  the  defendants  from  proceeding  with  their  action  at 
law  ;  and  Marshall  not  only  does  not  instruct  him  to  take  saoh 
proceedings,  but  actually  cables  to  his  principals  in  England  for 
money  to  cover  the  defendants'  claim,  thus  showing  that  in  his 
opinion  it  was  one  which  should  have  been  met  at  once.  On 
January  the  18th,  Mr.  Want  writes  again  to  Messrs.  Creagh  and 
Williams,  warning  them  not  to  proceed  further  in  the  matter, 
and  stating  that  his  firm  had  received  a  cablegram  informing 
them  that  400Z.  had  been  remitted.  This  cablegram  seems  to 
have  been  in  answer  to  one  sent  by  Mr.  Want,*  and  we  may 
probably  infer  that  Mr.  Want  had  informed  the  liquidator  that 
proceedings  had  been  commenced  by  the  defendants.  However, 
the  cablegram  received  by  Messrs.  Want,  Johnson  and  Co.  con- 
tained no  instructions  to  commence  a  suit,  and  in  fact  the 
remittance  of  400Z.  was  an  admission  that  the  debt  was  due.  In 
answer  to  the  last  letter,  Messrs.  Creagh  and  Williams  write  to 
Messrs.  Want,  Johnson  and  Co.,  declining  in  any  way  to  stay 
proceedings,  and  stating  that  they  had  no  knowledge  of  the 
fact  of  the  company  being  in  liquidation.  I  may  point  out  here 
that  the  remittance  alluded  to  did  not  arrive  till  about  two 
months  subsequently.  On  the  19th  of  January  Messrs.  Want, 
Johnson  and  Co.  file  a  claim  in  Equity,  praying  for  an  injunction 
to  restrain  the  defendants  from  proceeding  with  their  action  at 
law,  and  either  that  or  the  amended  statement  of  claim  contains 
a  note  to  the  effect  that  the  Hawkins  Hill  Co.  is  of  Hawkins 
Hill  in  the  colony  of  New  South  Wales,  a  statement  not  less 
incorrect  than  misleading.  On  the  20th  of  January,  an  in- 
junction is  obtained  ex  parte,  and  the  hearing  of  the  motion 
is  postponed  till  the  5th  of  March.  On  the  3rd  of  March 
the  promised  remittance  arrives,  and  a  tender  is  made  to  Mr. 
Truman  of   3032.   as   a  settlement  in  full,  but  aa   he  declines 
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to  take   that   amount  except   as   a   payment   on   account,    the        ^^^' 
tender    is    withdrawn.      Messrs.    Creagh    and    Williams    then     Hawkins 
request  Messrs.  Want,  Johnson  and  Co.  to  tender  the  money  to       qq^^ 
them,  but  the  request  is  not  complied  with,  and  on  the  5th  of  Mining  Oo. 
March,  when  the  motion  to  continue  the  injunction  comes  on,     Bbiscoe. 
the  injunction  is  continued  till  the  hearing,  and  against  that    Stephen  J, 
order  the  defendants  now  appeal. 

On  the  hearing  of  the  motion  to  continue  the  injunction,  Mr. 
Walker  took  the  objection  that  Messrs.  Want,  Johnson  and  Co. 
were  not  authorised  to  institute  these  proceedings,  but  the 
Primary  Judge  overruled  the  objection  on  the  ground  that  until 
the  plaintiffs  interfered,  the  solicitor  on  the  record  must  be  pre- 
sumed to  be  invested  with  the  necessary  authority. 

The  first  ground  stated  in  the  notice  of  appeal  is  as  f  olllows  : — 
^'  That  the  defendants  having  challenged  the  authority  of  the 
plaintiff  company's  solicitors  on  the  record  to  institute  this  suit, 
and  the  said  solicitors  not  having  produced  any  such  authority, 
his  Honour  should  have  dismissed  the  suit,  or,  at  all  events,  the 
motion  on  which  the  order  now  appealed  against  was  made,  with 
costs  to  be  paid  by  such  solicitors.'^  Assuming  that  the  solicitors 
in  question  were  acting  generally  as  the  plaintiff  company's 
solicitors  in  this  colony,  this  ground  of  appeal  seems  to  me  to 
raise  the  following  points  : — 1.  Where  a  solicitor  is  acting 
generally  for  a  client,  is  a  special  authority  necessary  to  enable 
him  to  institute  a  suit  on  behalf  of  that  client  ? 

2.  Can  a  defendant  call  on  the  plaintiff's  solicitor  on  the  record 
to  produce  the  authority  on  which  he  acts  ? 

3.  Did  the  defendants  in  this  case  take  the  point  ?  Was  it 
fairly  in  issue  in  the  Court  below  ? 

4.  Was  the  occasion  on  which  the  point  was  taken  the  proper 
occasion  on  which  to  take  it  ? 

5.  If  successful,  would  the  objection  be  an  answer  to  the 
motion  for  an  injunction  ? 

6.  If  all  these  questions  are  answered  in  the  affirmative,  what 
are  the  consequences  ? 

As  to  the  first  question,  I  am  of  opinion  that  such  an  authority 
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^^^'       is  necessary.     The  mere  fact  of  acting  generally  as  soliciiior  for 

Hawviits    a  client  does  not  per  ae  confer  any  right  to  institute  a  sait  on  his 

Q^^       behalf.     I  giro  no  opinion  as  to  what  is  sufficient  to  constitate 

Miiriiit)  Co.  gQ^ij  im  authority ;  it  may  of  course  be  written  or  verbal,  and 

BM80OC.     possibly  may  in  some  oases  e^en  be  implied  from   surronndiDg 

sttphenJ.    circumstances.     All  I  decide  now  is  that  an  authority  of  the 

nature  I  have  denoted  is  necessary. 

As  to  the  second  question^  I  have  come  to  the  conclusion^  after 
grave  consideration,  that  that  also  must  be  answered  in  the 
affirmative.  I  think  the  answer  to  this  question  may  be  most 
readily  found  in  the  answer  to  the  question  whether^  where  a 
suit  is  brought  without  authority,  the  plaintiff  on  the  reoord  would, 
in  the  event  of  the  success  of  the  defendant,  be  liable  for  costs. 
It  has  not  been  seriously  contended  that  the  plaintiff  in  such  a 
case  would  be  liable,  and  if  this  is  so,  why  should  the  defendant 
not  be  permitted  to  challenge  the  authority  of  the  solicitor  ?  Must 
he  allow  the  suit  to  proceed,  and  in  the  event  of  his  success  look  to 
the  solicitor,  and  to  him  alone>  for  his  costs  ?  It  was  pointed  out 
in  the  course  of  the  arguments  t^at  if  we  hold  that  a  si^itor 
cannot  in  cases  of  emergency  institute  a  suit  on  behalf  of  a  climt 
in  virtue  of  his  general  authority  as  solicitor,  our  deciBion  may 
involve  considerable  hardship  in  the  case  of  persons  absent  from 
the  colony;  but  it  appears  to  me  that  a  decision  the  other  way 
might  involve  at  least  equal  hardship  on  a  defendant,  and  I 
think  the  power  of  instituting  suits  at  their  own  will,  and 
perhaps  for  their  own  advantage,  would  be  a  dangerous  one  to 
put  into  the  hands  of  solicitors.  Besides  a  person  absent  from 
the  colony  has  a  remedy  in  his  own  hands,  for  it  seems  to  be 
conceded  that  if  a  client  give  his  solicitor  authority  under  a 
power  of  attorney  to  institute  suits  generally  no  additional 
authority  would  be  necessary  to  enable  the  solicitor  to  jaastitute 
any  particular  suit.  The  Primary  Judge  appears  to  have  held 
that  until  the  plaintiff  himself  interferes,  the  solicitor  most  be 
assumed  to  have  the  necessary  authority,  but  from  this  decision 
I  feel  constrained  respectfully  to  dissent.  In  this  very  case 
indeed  the  plaintiff  company  might  never  have  known  of  the 
institution  of  this  suit,  and  consequently  never  have  interfered^ 
and  in  that  event  what  would  have  been  the  position  of  the 
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defendants  ?     If  the  plaintiff  does  know  of  the  institution  of  the        ^^^' 
snit^  and  yet  takes  no  steps  to  stop  the  proceedings,  it  would    lUwsnrB 
prove  oonclusirely  that    he    recognised  the  authority   of   the       qqj^^ 
solicitor ;  but  where  he  has  no  such  knowledge,  the  defendant,  ^^^^^  ^' 
onlesB  he  is  permitted  to  interfere,  has  only  the  solicitor  on  the     Bstsoos. 
record  to^cok  to  for  his  costs  instead  of  the  plaintiff.     I  think,    Stephen  J. 
too,  that  the  case  of  Schjott  v.  Schjott  (5)  is  an  authority  for  the 
proposition  that  a  defendant  has,  equally  with  a  plaintiff,  the 
right  to  call  upon  the  solicitor  on  the  record  to  produce  his 
authority.     A^  to  the  third  question,  I  think  the  authority  was 
fairly  challenged.     Mr.    Williams,    in    one  of    his    affidavits, 
expressly  alleges  his  belief  that  Messrs.  Want,  Johnson  and  Co. 
were  not  properly  authorised  to  take  prooeedingSi  and  in  my 
opinion  he  had  ample  grounds  for  his  belief ;  for  it  is  in  evidence 
that  Mr«  Want  himself  told  him  .that  he  had  no  authority  to 
accept  service  of   a  writ,  and  if  that  were  so,  how  could  he 
have  authority  to  institute  this  suit  ? 

The  fourth  and  fifth  questions  may  be  conveniently  answered 
together.  The  injunction  having  been  obtained  ex  parte,  I  think 
this  objection  was  taken  on  the  proper  occasion.  In  substance, 
what  the  defendants  said  was-^^'  There  is  no  plaintiff  to  obtain 
an  injunction  to  restrain  further  proceedings  on  our  part  in  our 
action  at  law.''  It  has  been  contended  that,  as  in  the  case  of 
BehjoU  v.  Bchjott  (6),  there  should  have  been  a  separate  and 
distinct  motion  upon  notice  to  dismiss  the  suit,  but  it  appears  to 
me  that  as  the  solicitors  for  the  plaintiff  company  were  before  the 
Court,  such  a  course  was  unnecessary.  However,  I  give  my 
opinion  on  this  point  not  without  hesitation. 

In  answer  to  the  6th  question,  I  think  the  result  is  exactly  as 
if  there  were  no  plaintiff  at  all,  and  the  injunction  should  be 
dissolved.  No  one  is  responsible  to  the  defendants,  and  why  * 
should  they  be  hindered  by  the  injunction  from  obtaining  their 
just  rights,  when  every  merit  in  the  case  is  in  their  favour? 
though  as  far  as  the  dry  points  of  law  are  concerned,  I  am  in 
no  way  influenced  in  my  consideration  of  them  by  the  merits 
of  the  case.  If  the  hijunction  is  to  be  dissolved  and  the  suit 
dismissed,  it  follows  as  a  matter  of  course  that  Messrs.  Want, 
(5)  19  Ch.  D.  04.  (6)  19  Ch.  D.  94. 
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Johnson  and  Co.  will  have  to  pay  the  costs,  mad  coifed  wil  be 
taxed  as  between  solicitor  and  client. 

Deffell^  J.,  and  Owen,  J.,  concarred. 

Appeal  upheld.  I^madim  Hh 
solved.  Suit  di^mitmiuiik  cmb 
as  betu)een  soUcUar  ami  cUmi^  to 
be  paid  by  plaintiffs  4 
the  record. 

Solicitors  for  plaintiff  :   Want,  Johnson  8f  Oo. 
Solicitors  for  defendants  :  Creagh  8f  Williams. 


18S7. 

Oct.  24. 
F.  C. 


Re  THE  UNDERWOOD  ESTATE  ACTS,  in  th«  mattxe  qpFELXOTS 

PETITION. 


Tenant  for  life — Mortgage — Tenant-in-tail  in  remainder,  jovumg  to 
tail — Estate  tail  barred  for  special  purpose  of  morigagt. 

T.  (J.  being  seised  of  certain  lands  for  an  estate  for  life,  with 
his  children  as  tenants-in-common  in  tail  general,  mortgaged  his  Hie 
one  R*  to  secure  an  advance  of  800^.,  all  his  children  being  at  the  tiae 
Subsequently,  one  of  his  children,  M.,  the  wife  of  R.  McD.,  having  attaiBed  \a 
majority,  R.  advanced  an  additional  500/.  on  a  mortgage  of  other  property 
settled  in  the  same  manner.  In  this  second  mortgage  R.  McD.  and  kit  vik 
joined,  barring  the  estate-tail  in  remainder  vested  in  M.  The  mattp^ 
followed  in  terms  s.  16  of  the  Registration  Act,  and  purported  to  qpctitr  «  » 
conveyance  by  R.  McD.  and  M.  (his  wife),  of  the  lands  and  premisei  ia  vkiek 
M.  had  an  estate-tail,  in  fee  simple  to  R.,  barred  .of  all  estates,  &c.,  that  ws«te 
take  effect  after  the  determination  or  in  defeasance  of  such  her  estate-ttiL 

Held^  that  though  the  express  terms  of  the  mortg^e  were  a"*B«i^*»t  to  I* 
the  estate-tail  of  M.  for  all  purposes,  yet  the  intention  of  the  paHiet  bnf: 
merely  to  g^ve  R.  a  better  and  larger  security,  the  estate-taU  of  IL  wm  b«rrf 
only  for  the  special  purpose  of  the  mortgage. 

The  facts  of  the  case  were  simple,  and  are  fully  stated  in  ^ 
judgiJiL'iit  of  the  Court.  The  case  came  before  the  Full  C<«rt 
on  a  decree  pro  forma  of  Manning,  P.  J.,  who  ordered  the  case  ft) 
Lu  ivlioard  before  the  Full  Court  under  s.  77  of  the  Equii^  J^ 

0,  J,  Manning  {George  Knox  with  him)  for  the  FeltonfaaSr 
and  pjiiines  Underwood, 

Darl&y,  Q.C.  {Walker  with  him),  for  Messrs.  Rogers  &  Dixoft. 


VOL.  VITT.] 


CASES  IN  BQUTTT. 


183 


Jf.  H,  Stephen  J  Q.O.  {Oordon  with  him)^  for  the  LisBon  family. 

Plomley  in  person. 

The  following  aathorities  were  referred  to  in  the  course  of  the 
arguments  : — Tanner  v.  Radford  (1),  Boe  v.  Rolf  (2),  Tarleton  v. 
Liddle  (8),  In  re  V(m  Hagen  (4),  Sanders  on  Uses,  I.  99; 
Preston  on  Conveyancing,  II.  64;  Jackson  v.  Innes  (5),  Dawson 
V.  faTift  o/  Whitehaven  (6),  Nightingale  v.  ^arZ  Ferrers  (7), 
TFAi^fcrcod  v.  Smith  (8),  Bamett  v.  Wilson  (9),  IiQrd  Lilford  v, 
Attomey-Oeneral  (10),  Martin  v.  Strachan  (11),  Wilkinson  v. 
Duncan  (12),  Be  Chesterfield's  Trusts  (13),  Lewin  on  !Pn«^»,  p.  276 ; 
CKlbert  on  Uses,  Meek  v.  Chamberlain  (14),  Franks  v,  Bollans  (15), 
Fisher  on  Mortgages,  II.  746 ;  JTb^c  <o  Oo.  ii^.,  208  A. ;  David- 
9on*s  Conveyancing  Mortgages,  325  ;  White  and  Tudor^s  L.C., 
p.  1041  ;  Ruscomhe  v.  ffare  (16),  OZarA;  v.  Burgh  (17),  Stanfield 
V.  ffaZZaw  (1%),  lie  Betton's  Trusts  (19),  ffipfcm  v.  TFifeon  (20), 
Plowden  v.  flyde  (21),  TFAi^6read  v.  Smith  (22),  Grieveson  v. 
Kersopp  (23),  Burrell  v.  Baskerfield  (24),  TFifeon  v.  Knubley  (25), 
Ooo^e^  (w  Mortgages,  p.  1080 ;  iS^eed  v.  Preece  (26),  FFaZfcer  v. 
/Sfcore  (27),  JSte  parte  Cramer  (28),  Jones  v.  Davies  (29),  Atkin- 
son V.  /Swii^A  (30),  Edelston  v.  Collins  (31),  Beeve  v.  flicfc*  (32), 
Heather  Y.  O'Neil  (33). 


1887. 

ITndbrwood 
Est  AT  I  Acts, 

IN  TH8 

matter  of 
Felton's 
Pktition. 


Faucett  J.     In  this  matter,  the  Primary  Judge,  acting  under 
77   of   our  Equity  Act — as   I   understand,  without   hearing 


(1)  6  Sim.  21. 

(2)  8  A.  &  E.  660. 
(8)  17  Q.B.  390. 

(4)  16  Ch.  D.  18. 

(5)  1  Bligh  ]04. 

(6)  6  Cb.  D.  218. 

(7)  3  P.W.  207. 

(8)  1  Drury  531 ;  3  de  G.M.  &  G.  727. 

(9)  2  T.  &  C.  Ch.  407. 

(10)  L.E.  2  H.L.  63. 

(11)  6  TJ6.  107. 

(12)  28Beay.  469. 
(18)  24  Cb.  D.  643. 

(14)  8  Q.B.D.  31. 

(15)  3  Ch.  Ap.  717. 

(16)  2  Bligb  N  E.  192. 

(17)  2  Coll.  221. 


(18)  29  L.J.  Ch.  173. 

(19)  L.E.  12  £q.  653. 

(20)  3  de  a.  &  8.  738. 

(21)  21  L.J.  Oh.  796 ;  2  Sim.  N.S.  171. 

(22)  23L.J.  Ch.  611. 
(23>  2  Keen  658. 

(24)  11  Bear.  525. 

(25)  7  E&)t.  12S. 

(26)  L.E.  18  Eq.  192. 

(27)  19  Ves.  387. 

(28)  1  Sm.  &  Q.  32. 

(29)  8  Cb.  Div.  206. 

(30)  3  de  G.  &  J.  186. 

(31)  3  de  G.M.  &  G.  1. 

(32)  2  Sim.  &  St.  403. 

(33)  2  de  G.  &  J.  391^. 


Petition 
Faueett  J. 
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^^^'       argumeDt — ^made  a  decree  or  order  pro  form&y  and  directed  the 

Ke         case  to  be  heard  or  reheard  before  the  Fnll  Court ;  and — whether 

Bot^toIlcts,  properly  before  the  Court  or  not — it  has  been  treated  as  if  it 

IN  THi      were  an  appeal  from  a  decision  of  his  Hononr.     The  case  was 

VAVTSB  oi*  ^^ 

Fblton's  argued  at  great  length  before  the  late  Chief  Justice,  Sir  JoimM 
Martin,  myself^  and  Sir  Oearge  Innes,  by  Mr.  Plomley  on  his  own 
behalf^  and  by  counsel  representing  the  various  other  parties 
interested.  Since  the  argument  Sir  James  Martin  died  without 
having  prepared  his  judgment^  and  at  the  request  of  the  parties, 
and  by  an  arrangement  between  them,  I  now  give  my  judgment 
in  the  case. 

This  IS  one  of  those  numerous  cases  that  have  arisen  out  of  the 
will  of  the  late  James  Underwood,  and  the  Underwood  BataU 
Acts;  and  the  questions  that  are  now  to  be  ccmsidered  arise 
upon  a  report  of  the  Master ;  and  the  principal  of  these  qnestions 
depends  on  the  construction  of  a  deed  of  mortgage,  dated 
February  28,  1859,  and  mentioned  in  the  report. 

As  stated  in  the  report^  Thomas  Underwood  was,  under  the 
will  of  his  late  father,  James  Underwood,  possessed  of  an  estate 
for  life  in  the  whole  of  certain  lands,  mentioned  in  the  first 
schedule  to  the  deed  of  mortgage  of  the  28th  of  February,  1859, 
known  as  the  Flemington  property,  and  in  one*  fifth  of  certain 
other  lands  mentioned  in  the  second  schedule  to  the  said  deed 
of  mortgage,  known  as  the  Paddington  property  ;  and  the 
remainder  dependent  on  his  said  life  estate  was,  by  virtue  of  the 
said  will,  vested  in  his  children  as  tenants-in-common  in  tail 
general.  Of  these  children,  Maria,  who  was  married  to  Randell 
McDonnell,  had  attained  the  age  of  twenty-one  years  only  a  few 
months  before  the  date  of  the  mortgage,  all  the  other  children  of 
the  said  Thomas  Underwood  being  then  under  age. 

Thomas  Underwood  had,  by  a  previous  deed,  mortgaged  his 
said  life-estate  in  both  the  properties  mentioned,  to  John  Bodd, 
to  secure  the  repayment  of  the  sum  of  800Z.  advanced  to  him  by 
Bodd.  And,  in  order  to  obtain  from  Bodd  a  further  advance  of 
5002.,  making  a  consolidated  sum  of  1300Z.,  he  proposed  to  secure 
the  said  sum  of  1300Z.,  by  adding  to  the  mortgage  he  had 
previously  given  a  mortgage  of  his  life  estate  in  other  lands  and 
premises,  mentioned  in    the   third   schedule   to   the  deed   of 
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mortgage  of  the  28tli  of  Pebraaiy,   1869,  and  known  as  the        ^^g^- 
Underwood     Street    property;     and     by     inducing     Randell         Re 
McDonnell  and  Maria^  his  wife,  to  join  in  the  new  mortgage,  and  EsTATBJioM, 
to  bar  the  estate-tail  in  remainder  vested  in  her,  and  in  him  in       '»  "f"* 
her  right.     The  proposal  was  accepted,  and  accordingly  Thomas 
UiMlerwood  duly  executed  the  deed   of  mortgage  now  under 
consideration,  and   Randell   McDonnell  and    Maria,   his   wife, 
joined  in  it. 

The  question  now  is,  whether  the  deed  of  mortgage,  so 
ezBOuted  by  Randell  McDonnell  and  Maria,  his  wife,  merely 
barred  the  estate-tail  of  Maria  McDonnell  for  the  purposes  of 
the  mortgage,  and  as  a  security  to  Mr.  Redd,  or  whether,  going 
beyond  the  purposes  of  the  mortgf^e,  it  barred  the  estate-tail 
for  all  purposes,  and  so  as  to  bring  about  an  alteration  in  the 
limitations  of  the  lands  and  premises  comprised  in  the  estate- 
tail. 

It  is  admitted  that,  according  to  the  express  terms  of  the 
deed  of  mortgage,  and  by  s.  16  of  our  Registration  Act,  7  Vic. 
No.  16,  Randell  McDonnell  and  Maria,  his  wife,  conveyed  the 
lands  and  premises,  in  which  Maria  McDonnell  had  an  estate- 
tail,  in  fee  simple  to  Rodd,  barred  of  all  estates,  &c.,  that  were 
to  take  effect  after  the  determination,  or  in  defeasance  of  such, 
her  estate-tail.  But  it  is  contended  that  as  the  intention  of  the 
parties  was  to  give  Rodd  a  better  and  larger  security,  the  act  of 
Randell  and  Maria  McDonnell  in  barring  the  estate-tail,  although 
complete  and  valid  in  favour  of  Rodd,  ought  not  to  operate,  and 
did  not  in  fact  operate,  beyond  that  intention  ;  and  accordingly, 
that,  whenever  the  mortgage  debt  was  paid  ofF  and  the  security 
released,  the  estate-tail,  which  had  been  barred  only  for  the 
special  purpose  of  the  mortgage,  would  revert  to  its  former 
condition,  with  all  the  estates  and  limitations  dependent  on  it 
revived,  as  if  they  had  never  been  barred.  And  it  is  further 
contended  that  some  of  the  expressions  in  the  mortgage  deed 
support  this  view.  For,  after  reciting  the  proposal  on  the  part 
of  Thomas  Underwood,  to  secure  the  further  advance  by  giving 
the  additional  security,  and  by  inducing  Randell  McDonnell  and 
Maria,  his  wife,  to  bar  the  estate-tail,  it  is  recited  that  Randell 
McDonnell  and  Maria,  his  wife,  had  agreed  to  join  in  these 
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Re  meant  Polely  for  the  purposes  of  the  mortgage;  so  that  their 

Estate  Acts,  J^^^^^S  should  have  no  operation  beyond,  or   outside  of,  the 

IN  THK       mortffaffe  deed.     And  this  view,  it  is  contended,  is  confirmed  by 

MATTKR  OF  "     "  "' 

the   words  of   the   clause  providing   for  reconveyance   by  tlie 
after    redemption,    the    words    beinsr,    ^'that    the 


Fklton's 
Pktition". 


Faucett  J. 


mortgagee  after  redemption,  the  words  being, 
mortgagee  will,  at  the  request  and  costs  of  the  said  mortgagors, 
reconvey  the  said  hereditaments  unto  the  said  mortgagors 
respectively,  or  as  they  may  respectively  appoint,  according  to 
their  original  respective  estates  or  interests  therein,  &c." ;  the 
words,  "  original  respective  estates  or  interests,"  meaning,  as 
rv  gards  Ran  dell  and  Maria  McDonnell,  the  estate-tail  which  had 
been  barred  solely  for  the  purposes  of  the  mortgage,  and  so  as 
not  to  operate,  or  have  any  efficacy,  beyond  or  outside  of  those 
purposesj. 

As  Maria  McDonnell,  after  executing  the  mortgage,  died  in 
1860,  without  issue,  and  leaving  her  father,  Thomas  Underwood, 
her  heir-at-law,  on  the  decision  of  this  question  will  depend  the 
estate  which  devolved  on  him  as  such,  her  heir-at-law,  upon  her 
death  ;  and  on  it  also  will  depend  the  interest,  if  any,  which  Mr. 
Plomley,  Mr.  Rogers,  and  Mr.  Dixon  obtained  in  the  lands  and 
premises  comprised  in  Maria  McDonnell's  estate-tail,  by  their 
purchase  from  the  official  assignee  of  Thomas  Underwood's 
insolvent  estate. 

It  is  said  that  if  s.  21  of  the  Fines  and  Recoveries  Act  (3  &  4 
Wm.  IV.  c.  74)  were  in  f orcein  this  colony,  the  present  question 
could  not  arise.  But  that  Act  is  not  in  force  here  ;  still,  if  s.  21 
of  'that  Act  contained  a  mere  declaratory  enactment,  I  am 
entirely  disposed  to  think  I  should  feel  myself  bound  by  it,  and 
bound  to  apply  it.  But  that  section  goes  beyond  a  mere 
declaratory  enactment,  and  introduces  a  new  state  of  the  law. 
It  may,  therefore,  I  think,  be  left  out  of  consideration.  And  s. 
16  of  our  Ef^gistration  Act  (7  Vic.  No.  16)  merely  simplifies  the 
proce^^s  of  fines  and  recoveries,  by  giving  to  deeds,  executed  in 
the  raHiiiier  prt^sci  ibed,  the  same  effect  which  a  fine  or  recovery 
would  have  had.  But  it  does  not  appear  to  me  to  give  a  greater 
effect  to  a  deed  so  executed — if  executed  fop  the  purpose  of  a 
mortgage — than  a  fine  or  recovery,  made  for  a  similar  purpose, 
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would   have  previously  had.     Thus,   contrary  to  the  English  ^ 

enactment,  it  leaves  still  open  the  question  of  intention— whether         Me 
the  intention  is  thafc  the  deed  or  conveyance  should  be  absolute  estate^cts 
or  only  for  a  particular  purpose.     With  this  in  view  I  shall  now       '^  "^^ 

^  IT       JT  MATTBB  OF 

consider  the  matter. 


The  general  principle  by  which  Courts  of  Equity  have  been 
guided  in  questions  of  this  kind^  and  which  seems  applicable 
here,  is  laid  down  in  Fisher  on  Mortgages,  Vol.  II.,  p.  746,  par. 
1210,  V.  12,  that  "  a  mortgage  being  iLothing  more  than  a 
transaction  for  raising  a  loan,  there  is  a  presumption  against  an 
intention  to  alter  the  previous  rights  of  the  parties,  further  than 
is  necessary  to  effect  that  object.  The  mere  reservation,  there- 
fore, of  the  equity  of  redemption,  in  a  manner  different  from  the 
former  ownership  of  the  estate,  whether  it  be  made  expressly,  or 
by  a  declaration  (where  the  mortgage  is  made  in  exercise  of  a 
power  of  appointment),  that  the  appointment  shall  be  void  on 
payment  of  the  money,  is  considered  (fraud  not  being  in  ques- 
tion) to  arise  from  inaccuracy  or  mistake,  which  may  be  explained 
and  corrected  by  reference  to  the  state  of  the  title  as  it  stood 
before  the  mortgage.^'  And  in  Goote  on  Mortgages,  p.  523  (3rd 
edition),  in  reference  to  the  question  whether  it  is  intended  by 
the  parties,  in  making  the  mortgage,  that  the  equity  of  redemp- 
tion should  be  limited  in  a  manner  different  from  the  uses 
subsisting  in  the  estate  prior  to  the  mortgage,  or  shall  result  to 
the  same  uses,  it  is  said  : — ^'  These  questions  have  generally 
arisen  in  mortgages  by  husband  and  wife ;  and  the  principle  of 
equity  in  such  cases  is,  that  if  money  be  borrowed  by  the 
husband  and  wife  upon  the  security  of  the  wife's  estate,  although 
the  equity  of  redemption  is  by  the  mortgage-deed  reserved  to 
the  husband  and  his  heirs,  or  to  the  husband  and  wife  and  their 
heirs,  yet  there  shall  be  a  resulting  trvst  for  the  benefit  of  the 
wife  and  her  heirs,  and  that  the  wife  and  her  heirs  shall  redeem, 
and  not  the  heirs  of  the  husband." 

In  connection  with  the  principles  thus  laid  down,  a  great 
number  of  cases  were  cited  during  the  arguments  for  the  purpose 
of  showing  the  effect  of  a  mortgage  by  the  husband  and  wife 
upon  the  wife's  interest.    I  have  considered  all  these  cases.    But 
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1887.  in  Jackson  v.  Innea  (34),  the  principles  whicli  govern  such  trans- 
Be  actions  appear  to  have  been  settled;  and  all  the  subsequent 
Estate  Acts,  cases  followed  the  principles  there  laid  down.  At  page  114, 
IK  TKTB  referring  to  the  case  of  Btiscombe  v.  Hare  (35),  Lord  Bedesdcde, 
Fulton's  in  his  judgment,  says  : — ''  The  principle  is  this — that  in  a  mort- 
gage the  mere  form  of  reservation  of  the  equity  of  redemption  is 
not  of  itself  sufficient  to  alter  the  previous  title.  In  such  a  case 
(where  fraud  is  out  of  the  question),  it  is  supposed  to  arise  from 
inaccuracy  or  mistake,  which  is  to  be  explained  and  corrected  by 
the  former  state  of  the  title,  as  it  was  before  the  mortgage." 
And  in  reference  to  the  case  of  Broad  v.  Broad  (36),  Lord 
Redesdale  says  that  in  a  bill  of  review,  it  was  suggested  that  the 
decree  was  founded  on  an  agreement  by  the  husband,  and  that 
the  agreement  was  not  mentioned  in  the  decree,  nor  stated  to 
have  been  proved ;  and  that  Lord  North,  then  keeper,  admitted 
the  objection,  and  took  no  notice  of  the  agreement,  but  affirmed 
the  decree,  because,  when  the  wife  joined  in  the  fine  of  her 
jointure,  in  order  to  a  mortgage  or  security,  it  was  not  an 
absolute  departing  with  her  interest ;  but  there  resulted  a  trust 
for  her,  when  the  mortgage  was  paid,  to  have  her  money  again, 
as  if  it  had  been  a  mortgage  on  condition,  and  the  money  paid 
on  that  day.  Referring  to  Bowell  v.  Whalley  (37),  his  Lordship 
says  : — ^^  Here  is  a  case  of  a  distinct  declaration,  in  no  manner 
depending  upon  the  promises  for  redemption,  but  defining  the 
course  in  which  the  property  is  to  be  carried  after  the  satisfaction 
of  the  mortgage.'*  After  referring  to  these  cases  his  Lordship 
says,  at  p.  118  : — "The  rule  fixed  by  those  cases  is  no  more  than 
this — ^where  the  equity  of  redemption  is  reserved  to  the 
husband,  upon  a  mortgage  of  the  wife's  estate,  and  there  is 
nothing  more  in  the  transaction,  the  Court  holds  that  no  altera- 
tion of  the  previous  rights  of  the  parties  is  eflPected.  But  it  is 
an  exception  to  that  rule  where  other  circumstances  occur, 
affording  evidence  of  an  intended  alteration  of  rights." 

The  last  passage  in  this  judgment  to  which  I  shall  refer  is  at 
p.  128,  where  Lord  Redesdale  says : — ^'  Where  the  declaration  of 
the  fine  refers  simply  to  the  operation  of  the  deed  as  a  mortgage; 

(34)  1  Bligh  104.  (86)  2  Ch.  C.  161. 
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where  it  is  simply  a  declaration  that,  the  money  being  paid,  the        ^^^- 
fine  shall  enure  to  the  persons  who  make  the  mortgage,  and         Be 
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there  is  nothing  else  which  makes  it  subject  to  redemption,  that  estatbActs, 
would  be  considered  as  a  mere  clause  of  redemption,  and  con-      ^^  ^^" 
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strued  in  the  same  way.     But  where  the  form  of  the  equity  of     Pblton'b 
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redemption  has  nothing  to  do  with  the  limitation  of  the  estate, 
where  the  limitation  of  the  estate  is  perfectly  distinct,  it  seems 
to  me  the  rules  which  have  been  established  in  the  cases  of 
resulting  trusts  do  not  in  any  degree  apply." 

Applying  the  principles  thus  laid  down  to  the  present  case,  if 
the  mortgage-deed  now  under  consideration  was  merely  a  mort- 
gage by  the  husband  and  wife  of  the  wife's  estate-tail,  in  which 
the  wife  barred  her  estate-tail,  I  see  nothing  in  the  form  or 
terms  of  the  deed  to  shew  that  anything  more  was  intended  than 
to  give  a  security  to  the  mortgagee.  I  see  nothing  to  shew  that 
it  was  intended  to  make  a  new  settlement  of  the  original  estate- 
tail.  The  whole  scope  of  the  deed,  and  every  expression  that 
could  bear  upon  the  question  seem  to  me  to  shew  the  contrary — 
to  shew  that  the  whole  and  sole  object  of  the  deed^  so  &r  as 
Randell  and  Maria  McDonnell  were  concerned,  was  to  give  a 
security  to  the  mortgagee.  But  when  we  consider  that  it  is  not 
the  case  of  a  wife  joining  her  husband  in  mortgaging  her  estate- 
tail,  in  which  the  husband  would  or  might  have  an  interest  to  a 
certain  extent,  but  the  case  of  a  daughter  who  had  come  of  age 
just  two  months  before  consenting  to  mortgage  her  estate- 
tail,  in  .which  the  father  had  no  interest,  solely  and  entirely  for 
the  benefit  of  the  father,  and  as  a  security  for  his  debt,  it  seems 
to  me  that  the  presumption,  which  in  equity  is  always  prima 
fade,  in  favour  of  the  transaction  being  a  mortgage,  and  a 
mortgage  only,  is  greatly  strengthened.  We  are  told  by  a  high 
authority  that  different  minds  may  form  different  conclusions 
from  the  same  state  of  facts.  That  may  be  so.  But  when  in 
connection  with  the  previous  recitals  in  the  deeds,  I  consider  the 
father's  proposal  to  Mr.  Bodd  in  order  to  obtain  a  further 
advance,  namely,  firstly,  to  give  a  mortgage  over  other  lands  in 
which  be  had  a  life-estate,  and  not  previously  mortgaged,  and, 
secondly,  to  induce  his  daughter  and  her  husband  to  bar  her 
estate-tail ;  and  when,  along  with  this  proposal,  I  consider  the 
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Me        the  purposes  aforesaid^  I  can  see  no  other  reasonable  conclusion 

Estate  Act«,  *^^*  ^^^  ^®  drawn  from  these  statements  but  that  their  consent 
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that  their  consent  to  bar  the  estate-tail  was  to  give  a  security  to 

Bodd  for  the  same  purpose^  and  for  no  other  purpose. 

Great  stress  has  been  laid  upon  the  interpretation  clause,  as  it 
is  called  by  Mr.  Plomley  and  the  counsel  who  supported  the 
same  interest.  But  it  is  difficult  to  see  how  a  Form  of  words 
common  in  all  such  deeds^  and  the  repetition  of  which  is  by  that 
clause  rendered  necessary,  can  show  any  intention  to  alter  the 
limitations  of  the  original  estates,  or  can  have  the  effect  of  doing 
so.  At  most — so  far  as  regards  the  estate-tail — ^it  appears  to 
me  they  can  only  be  treated,  if  at  all  necessary,  as  completing 
formally  the  conveyance  in  fee  of  that  estate.  And  so  the  effect 
of  that  conveyance  will  still  remain  the  same. 

I  now  come  to  the  redemption  clause.  And  here  it  must  be 
observed  that  as  a  condition  of  the  mortgage  it  was  necessary  to 
bar  the  estate-tail,  so  as  to  give  the  mortgagee  a  security  over 
the  estate  in  fee,  instead  of  a  security  over  a  limited  estate, 
which,  by  the  death  of  the  tenant  in  tail — an  event  which,  in 
fact,  happened — might  become  worthless ;  and,  accordingly,  the 
security  is,  in  any  event,  good  to  him  over  the  estate  in  fee.  To 
give  him  such  security  in  fee  was  clearly  the  very  object  for 
which  the  estate-tail  was  barred.  And,  without  drawing  any 
fine  distinctions  as  to  the  effects  of  fines  and  recoveries,  I  will 
take  for  granted,  on  the  authority  of  Tanner  v.  Radford  (38), 
and  other  similar  cases  which  were  so  largely  referred  to  during 
the  argument,  but  which  had  nothing  to  do  with  a  mortg^> 
that  the  effect  of  a  fine  or  recovery,  when  no  uses  are  declared, 
is  to  leave  the  fee,  into  which  the  estate  tail  is  converted,  in  the 
tenant  in  tail.  From  this  I  think  it  would  follow  that  as,  by  the 
form  of  the  deed  of  mortgage,  Maria  McDonnell  acquired  an 
estate  in  fee-simple,  in  those  lands  and  premises  of  which  she  had 
previously  been  tenant  in  tail,  the  uses,  none  being  declared, 
resulting  to  her  in  fee-simple,  so  upon  her  death  without  issue, 

(38)  6  Sim.  21. 
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such  fee-simple  would  devolve  upon  her  father,  Thomas  Under- 
wood, as  her  heir  at  law.     That,  I  think,  would  be  the  effect,  if         Re 
the  transaction  is  to  operate  beyond  the  requirement-s  of  the  estate  Acts, 
mortgage.     But  it  appears  to  me  that  the  words  of  the  redemp-      ^^  "^^^ 
tion  clause  shew  that  there  was  no  intention  that  the  transaction 
should  so  operate.     The  condition  is  that,  on  payment  of  the 
mortgage  debt,  the  mortgagee  will,  at  the  request  and  costs  of 
the  mortgagors,  reconvey  the  said  hereditaments  unto  the  said 
mortgagors  respectively  (or  as  they  shall  respectively  appoint), 
according   to  their  original    respective    estates  and  interests 
therein. 

Passing  over,  for  the  present,  the  power  of  appointment,  the 
original  estate  of  Maria  McDonnell  was,  it  appears  to  me,  her 
estate-tail.  I  must  confess  that  I  have  had  considerable  doubt 
(probably  caused  by  the  force  with  which  the  matter  was  pressed 
in  argument)  whether  these  words  might  not  refer  to  the  estate 
in  fee  in  her  lands  which  is  conveyed  to  Rodd.  But,  looking  at 
the  entire  character  of  the  transaction,  and  considering  that  it 
is  recited  in  the  deed  that  Maria  McDonnell  had  originally  an 
estate-tail,  and  that  she  agreed  to  join  in  the  deed,  and  to  bar 
her  estate-tail,  for  the  purpose  of  giving  additional  security  to 
Rodd,  I  think,  on  the  whole,  that  the  natural  and  most  reason- 
able construction  is  to  refer  the  words  in  question  to  her  original 
estate-tail.  If  my  view  on  this  point  is  correct,  the  inference,  I 
think,  follows  that  the  tenant  in  tail,  while  barring  her  estate 
for  the  purpose  of  giving  a  security,  never  intended  to  alter  the 
original  limitation  of  the  estate.  There  is  no  limitation  or 
declaration  of  uses ;  there  is  no  alteration  or  extension  of  the 
estate  except  such  as  is  connected  with  the  mortgage — and  this 
seems  to  be  the  great  test  in  all  the  cases. 

In  Beeve  v.  Hicks  (39),  the  principle  is  briefly  but 
clearly  stated.  In  that  case  the  Court  held  that  the  original 
limitation  was  altered,  and  that  there  was  a  new  settlement. 
The  Vice-Ohancellor,  Sir  John  Leach,  said  : — "  This  case  is  not 
distinguishable  in  principle  from  Innes  v.  Jackson.  The  limita- 
tion of  the  uses  of  the  fine  to  the  husband  and  his  heirs  has  no 
connection  with  the  purpose  of  the  mortgage,  or  the  proviso  of 

(39)  Sim.  &  St.  408» 
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redemption,  bat  is  altogether  a  new  settlement  which  defeats  the 
heirs  of  the  wife." 

In  Wood  V.  Wood  (40),  the  Master  of  the  Bolls  says: — 
"  It  is  established  law  that  when  an  estate  is  mortgaged,  the 
equity  of  redemption,  unless  there  appears  a  clear  intention  of 
making  a  new  settlement^  remains  subject  to  the  old  uses,  or  to 
the  trusts  of  the  original  settlement/'  In  this  case  he  asks, 
"  Can  there  be  any  doubt  as  to  the  intention  of  the  parties  ? 
The  recital  distinctly  shews  that  the  wife  had  nothing  more  in 
view  than  to  assist  her  husband  in  raising  the  money."  In 
reference  to  these  observations,  I  would  say :  Can  there  be  in 
the  present  case  any  doubt  as  to  the  intention  of  the  parties  ? 
Does  not  the  recital  shew  that  Mrs.  McDonnell  had  nothiog 
more  in  view  than  to  assist  her  father  in  raising  the  money. 

"  It  is  a  well  established  principle,"  says  Lord  Cranxoorth, 
L.C.,  "  that  in  the  absence  of  express  stipulation  to  the 
contrary,  a  mortgage  is  to  be  considered  in  this  Court  a  mere 
charge  taking  out  of  the  property  as  much  as  is  necessary  for 
accomplishing  the  objects,  and  leaving  all  not  so  abstracted  as  it 
stood  before  the  mortgage.  The  equity  of  redempt  ion,  there- 
fore, attaches  on  the  estate  of  the  mortgagors,  with  all  the  same 
rights,  restrictions,  and  qualifications  to  which  his  legal  estate 
has  been  previously  subject"  :  Plowden  v.  Hyde  (41). 

In  Whitbreid  v.  Smith  (42),  Kindersley,  V.C.,  acting 
on  the  same  principle,  held  that  there  was  an  alteration  in  the 
old  limitations,  and  apparently  one  of  the  grounds  on  which  he 
acted  was  that  the  wife  got  a  larger  estate  than  she  had  before, 
and  that  she  was  benefited  by  the  transaction.  But,  on  appeal 
(43),  the  Lords  Justices  reversed  the  Vice-Chancellor's  decision, 
and  held  that  there  was  no  intention  to  alter  the  old  limitations. 
Lord  Granworthy  L.C.  (44),  after  noticing  with  approval  the 
principle  as  laid  down  by  the  Vice-Chanel  lor,  says  : — ^^'But  when 
a  mortgage  is  executed  the  intention  'prima  facie  is,  that  it  is  a 
mortgage,  and  a  mortgage  only ;  and  it  is  not  on  slight  expres* 
sions  in  the  proviso  for  redemption  that  this  Court  will  infer  any 


(40)  1  Beav.  183. 

(41)  2  De  G.  M.  k  G.  {j'd6, 

(42)  17  Jui-.  726. 


(43)  3  De  G.  M.  &  G.  725. 

(U)  Pago  737. 
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contrary  intention.  Where  there  has  been  a  different  constrnc- 
tion  there  have  been  special  circumstances  to  take  it  ont  of  the 
rale.''  The  Lords  Justices  took  no  notice  of  the  circumstance 
that  the  wife  had  got  a  benefit.  It  is  to  be  observed  also  that  in 
the  deed  in  this  case  there  was  a  power  of  appointment,  but  that 
did  not  affect  the  decision. 

In  Dawson  v.  The  Bank  of  Whitehaven  (45),  the  question 
as  stated  by  Jesael,  M.R.,  was  whether,  under  the  old  law, 
when  a  wife  joined  with  her  husband  in  levying  a  fine  of 
his  freehold  estate,  and  they  mortgaged  the  estate  in  fee,  her 
right  to  dower,  which  was  destroyed  at  law,  subsisted  in  equity 
for  any  purpose,  and  whether  she  had  any  rights  against  her 
husband's  estate  in  the  character  of  a  surety  for  his  debt  in 
respect  of  that  inchoate  right  of  dower  which  she  had  destroyed 
at  law.  The  Court  held  that  she  had  not,  as  the  Court  of  Equity 
did  not  recognise  the  right  of  dower.  The  case  hardly  touches 
the  present  case,  but  for  some  observations  of  OottoUf  L.J.  (46). 
He  says  : — "  No  doubt  it  is  true  as  a  general  proposition,  that 
where  a  wife  mortgages  her  property  for  her  husband's  debt, 
she  is  considered  as  parting  with  it  solely  for  the  purposes  of 
the  mortgage."  And  (47)  he  says  : — "As  regards  the  authorities 
which  have  been  cited,  it  is  perfectly  clear  that  Sir  Thomas 
Smith,  in  Jackson  v.  Parker,  was  simply  saying  that,  notwith- 
standing the  proviso  for  redemption  professed  to  give  to  the 
wife  a  right  larger  than  her  right  to  dower,  it  does  not  alter  the 
rights  of  the  parties  if  the  wife  redeemed."  His  lordship 
continues  : — "  She  would  only  get  a  right  in  the  estate  such  as 
she  had  before,  not  a  right  to  dower ;  and  the  Court  of  Equity 
would  not  take  the  estate  (though  it  was  her  husband's  origi- 
nally) from  her,  except  on  the  terms  of  allowing  her  her  dower 
out  of  it."  These  last  observations  seem  to  show  that  it  makes 
no  difference  that  by  the  proviso  for  redemption  the  wife  seems 
to  get  a  larger  estate  or  interest  than  her  original  one. 

Meek  v.  Chamberlain  (48)  seems  to  me  a  strong  case  in 
support  of  the  view  I  am  taking.  There  the  husband  did 
grant  and  convey,  and  the  wife,  ''  for  the  purpose  of  extinguish- 


1887. 


(45)  6  Ch.  D.  218. 

(46)  In  p.  228. 


(47)  In  p.  229. 

(48)  8  Q.B.D.  31. 
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1887.        ing  her  rights  to  dower,"  did  grant  and  release,  Ac.    These 

Eb         words  are  in  snbstance  the  same  as  the  words  in  the  mortgage 

EstatbActs,  ^®®^  ^^^®^  consideration,  viz.,  Randell  McDonnell  and  Maria, 

IN  THE      jiig  wife,  in  order  to  defeat  and  destroy  all  estates  tail  of  the 

MATTBB  OF  '     _  "^ 

Fblton'8     same  Maria  McDonnell,  &c.,  and  in  order  to  assure  and  limit  the 

Prttttow 

inheritance  in  fee  simple,  Ac.     Yet  the  Court  held  in  that  case 
"^^      '    that,  as  the  money  was  paid  and  the  husband  died  seised  of  the 
legal  estate,  the  right  to  dower  was  not  absolutely  extinguished, 
but  only  for  the  purposes  of  the  mortgage. 

I  shall  only  further  refer  to  Powell  on  Mortgages  (49),  where 
it  is  shown  that  a  fine,  which  was  the  common  form  by  which 
a  tenant  in  tail  mortgaged  his  estate,  so  as  to  give  to  the  mort- 
gagee an  estate  in  fee  simple  as  his  security,  was  in  Equity 
treated  as  a  partial  or  absolute  bar  according  to  the  intention  of 
the  parties.  And  (50)  it  is  stated  that  if  a  tenant  in  tail 
mortgage  lands,  the  Court  of  Chancery  will  ultimately  compel 
him  to  suffer  a  recovery,  that  being  incidental  to  his  making  a 
good  title,  or  would  order  him  to  make  a  good  title,  which 
would  be  done  by  levying  a  fine  or  suffering  a  recovery,  and  in 
note  D.  it  is  stated  that  when  a  tenant  in  tail  made  a  mortgage 
without  levying  a  fine,  with  a  covenant  for  further  assurance, 
and  Lord  Keeper  Bridgman  refused  to  enforce  the  covenant 
against  his  issue,  although  his  lordship  admitted  that  the 
father  might  have  been  compelled  to  have  levied  a  fine  or 
suffered  a  recovery,  and  because  the  issue  in  tail  was  not  bound, 
either  at  law  or  in  equity,  to  complete  any  contract  or  agreement 
made  by  their  ancestor  respecting  the  estate-tail.  The  issue  in 
tail  claim  independently,  from  the  person  by  whom  the  estate- 
tail  was  originally  granted,  not  from  the  ancestor. 

I  am  afraid  I  have  unnecessarily  cited  so  many  authorities ; 
but  as  the  case  was  argued  at  very  great  length,  and,  I  may 
add,  with  great  ability,  it  seemed  to  me  desirable  to  bring 
together  some  of  the  numerous  cases  that  were  referred  to,  for 
the  purpose  of  showing  that,  from  Jackson  v.  Innes  down  to  the 
latest  decision,  the  Court  have  always  acted  upon  the  same 
principles ;  and  that,  the  law  being  well  established,  the  question 

(49)  6th  Ed.  p.  676;  2  Note  C.  (60)  1  Powell,  p.  60. 
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is — as  several  of  the  Judges  have  stated — more  one  of  fact  than        1887. 
of  law.  ite 

I  have  referred  to  the  power  of  appointment  in  the  redemption  b^S  Aci» 
clause^  on  which  a  good  deal  of  stress  was  laid,  as  if,  taken       ™  ^™» 

MATFEB  OF 
FBI/rON*8 

Pbtition. 


along  with  other  expressions  in  the  deed,  it  showed  an  intention 
to  alter  the  original  limitations.  But  this,  it  will  be  found,  is  a 
common  clause  in  such  instruments,  and  there  is  no  CAse,  so  far 
I  am  aware,  in  which  it  has  been  so  treated.  In  Riphin  v, 
Wilson  (51),  where  it  was  held  that  there  was  no  intention  to 
alter  the  limitation,  there  was  such  a  power  of  appointment.  If, 
indeed,  the  mortgage  debt  had  been  paid,  and  Maria  McDonnell 
had  exercised  the  power  of  appointment,  the'  case  might  have 
been  different.  But  no  appointment  was  made.  The  fact  that 
by  the  barring  of  her  estate-tail  Maria  McDonnell  got  an 
enlarged  estate — that  is,  an  estate  in  fee-simple — ^has  also  been 
relied  on,  as  showing  that  the  bar  was  absolute.  And  if  this  be 
the  case,  then  an  estate  in  fee-simple  in  'the  lands  comprised  in 
Maria  McDonnell's  estate-tail  would,  at  her  death,  have  devolved 
upon  her  father,  Thomas  Underwood,  as  her  heir-at-law.  On 
this  point,  I  may  say  that  the  cases  to  which  I  have  referred  as 
giving,  or  appearing  to  give,  to  the  wife  a  larger  interest  than 
she  had  before,  can  scarcely  be  said  to  be  strictly  applicable, 
and  I  attach  little,  if  any,  weight  to  them.  But  I  look  at  the 
general  principles  so  clearly  established  bj^  Courts  of  Equity 
that,  in  the  case  of  a  mortgage,  to  alter  the  limitations  of  an 
estate,  as  they  existed  before  the  mortgage,  there  must  be  a 
clear  intention  to  do  so,  and  that  no  slight  expressions  or 
circumstances  will  be  sufficient  to  produce  such  an  effect. 

After  the  fullest  consideration  that  I  could  give  to  this  ques- 
tion— considering  that  the  consent  of  Maria  McDonnell  was  for 
the  purpose  of  giving  a  security  to  the  mortgagee;  that  the 
operative  part  of  the  deed  (including  the  interpretation  clause), 
so  far  as  she  was  concerned,  carries  out  such  her  consent  and 
her  intentions ;  and  that  no  uses  are  declared  in  the  deed, 
as  would,  in  all  probability,  have  been  the  case  if  there  had  been 
an  intention  to  alter  the  original  limitation ;  comparing  also  the 
circumstances  of  this  case  with  the  circumstances  of  the  several 


FaucettJ. 


N.S.W.E.,  Vol.  VIII.,  Eq. 


(51)  8  Dr.  &  Sm.  738. 
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cases  which  I  have  cited,  I  must  say,  to  use  the  words  of  Lord 
Oranworth  in  Whitbread  v.  Smith,  that : — '^  I  am  unable^to  find 


He 
Estate  Acre,  ai^jthing  in  this  transaction  from  which  I  can  infer  that  these 

IN  THB 

mattkb  of 
Fblton's 
Pbtition. 


Faucett  J. 


parties  intended  to  alter/^  And,  "  In  my  opinion  they  meant 
nothing  more  by  the  redemption  clause  than  that  there  should 
be  a  power  of  redemption  in  those  persons  who  should  have  been 
lawfully  entitled/' 

The  result  is  that,  in  my  opinion,  the  estate  in  fee  in  the 
lands,  &c.,  comprised  in  Maria  McDonnell's  estate- tail,  did  not, 
at  her  death  without  issue,  pass  to  her  father,  Thomas  Under- 
wood, as  her  heir-at-law  ;  but  that  the  estate-tail  passed,  on  her 
death  without  issue,  to  those  entitled  after  her  under  the  limita- 
tions of  the  will  of  James  Underwood,  that  is,  to  her  surviving 
brothers  and  sisters  as  tenants  in  common  in  tail,  subject,  how- 
ever, to  the  mortgage  in  fee  to  Rodd.  Consequently,  so  far  as 
Maria  McDonnell's  estate  is  concerned,  Mr.  Plomley,  Mr.  Rogers, 
and  Mr.  Dixon  get  nothing  by  their  purchase  from  the  official 
assignee  of  James  Underwood's  insolvent  estate. 

A  good  deal  was  said  on  the  question  of  conversion.  But,  as 
it  appears  to  me,  that  term  is  not  applicable  here,  as  the  Act  of 
1873  did  not,  in  my  opinion,  effect  a  conversion  in  the  ordinary 
meaning  of  that  word — and,  in  the  view  I  take  of  the  other 
question  argued  before  us,  it  is  not  at  present  necessary  to  lay 
down  any  rule  as  to  the  work  of  distribution  of  the  proceeds  of 
sale.  If  it  were  necessary  to  do  so,  I  should  like  to  hear 
argument  on  the  matter.  It  is  sufficient  to  say  that,  in  my 
opinion,  Rodd's  representative  will  be  entitled  to  payment  out 
qf  Maria  McDonnell's  estate,  treated,  as  regards  him,  as  an  estate 
in  fee-simple. 

On  the  whole,  I  am  of  opinion  that  the  decree,  as  drawn  up 
pro  forma,  is  correct,  except  in  the  last  clause,  which,  I  think, 
ought  to  be  altered,  so  as  to  give  Rodd's  representative  a  right 
to  contribution  out  of  Maria  McDonnell's  estate  as  an  estate  in 
fee-simple.  The  decree  accordingly  stands  as  it  is.  I  may  add 
that  it  appears  to  me  to  have  been  settled  by  a  former  decision 
of  the  Court  that  Rodd  or  his  representative  had  no  right  to 
retain  possession  of  the  land  by  virtue  of  the  Statute  of  Limita- 
tion.    The  decree  will  be  drawn  up  accordingly.     The  costs  of 
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the  representatives  of  the  tenants  in  tail  are  to  be  paid  by  Mr.  1887. 
Plomley,  Mr.  Rogers,  and  Mr.  Dixon.     The  representative  of         Re 
Mr.  Rodd  pays  his  own  coets.                                                            Est!"  ac«, 

On  a  subsequent  day,  it  being  mentioned  that  the  representa-  ^^  '^^^ 

tive  of  Mr.  Rodd  had  been  provided  for  in  the  body  of  the  Fklton's 
decree,  and  that  consequently  no  alteration  of  the  decree  was 
necessary,  the  decree,  therefore,  will  stand  as  it  is. 

Decree  accordingly. 

Solicitors  for   the   Pelton   family    and    James    Underwood : 
Gope  8f  King, 

Solicitor  for  Messrs.  Rogers  h  Dixon  :   /i.  F,  Dixon, 

Solicitors  for  the  Lisson  family  :  Salter  Sf  Barker. 
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DORN  V.  DORN  and  NICHOLSON  (1).  1887. 


Prcictiee — Stay  of  proceedings — Costa  of  previous  suit — Alimony — Parties.  ^^  12. 

Where  the  respondent  in  a  former  suit  has  neglected  to  pay  costs   and 
alimonj  as  ordered  bj  the  Court,  the  Court  will  not  stay  proceedings  in  a  suit   -Sfamiing,  J. 
in  which  he  is  petitioner,  on  the  ground  that  such  costs  and  alimonj  have  not 
been  paid. 

Tetman  v.  Teiman  (21  L.J.  P.  &  M.  647)  followed. 

This  was  an  application  by  the  respondent  to  stay  proceedings 
on  the  ground  that  the  costs  of  a  previous  suit  for  judicial 
separation  and  custody  of  the  children,  in  which  the  present 
respondent,  the  wife,  had  been  successful,  had  not  been  paid  by 
the  present  petitioner.  There  had  also  been  default  in  the 
payment  of  alimony  by  the  petitioner,  and  he  had  been  for  a 
very  long  time  imprisoned  for  contempt  of  Court  in  not 
paying  the  said  alimony. 

Ralston  in  support  of  the  application.  The  Court  will  refuse 
to  hear  Dorn  until  he  has  purged  the  contempt  of  which  he  has 
been  guilty  in  not  paying  the  alimony  as  (»rdered,  or  at  any  rate 
until  he  has  paid  the  costs  of  the  former  suit.  Though 
Nicholson  was  not  strictly  a  party  to  that  suit,  yet  the  charge 
now  made  against  him  was  fully  gone  into  on  that  occasion  by 
Dorn  as  a  ground  of  defence,  and  as  a  ground  for  the  custody 
of  the  children  being  given  to  him.  He  relies  on  the  following 
authorities : — Browne  on  Divorce,  p.  377 ;  Divorce  Amendment 
N.8.W.R.,  Vol.  VIII.,  D.  A 
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1887.       -^ct  of   1885,  8.  8 ;   Peters  v.  Tilley  (1)  ;   Jayo   v.  Jago   and 

j^^^^       Graham    (2);    Stoat    v.   S^a^   (3);    Garstan  v.   Gar*to»   (4); 

«•  Oavendiah  v.   Cavendish   (5) ;    Curtis  v.   Curtis   (6) ;   £b  parte 

^       Gvsst  (7)  j  6?0MZd  V.  Twne  (8). 
Nicholson.        ,-.     .  ▼    •         i        i  i  . 

Mortarty  contra.     It  i8  only  when  the  suit  in  which  the  costs 

have  been  incurred  is  the  same  suit  which  the  party  who  has  not 

paid  those  costs  is  desirous  of  prosecuting  that  the  Court  will 

interfere  to  stay  proceedings.      This  is  an  entirely  different  suit 

to  the  one  in  which  Dorn  has  not  paid  the  costs.     He  refers 

to  Yetman  v.  Yetman  (9) . 

Ralston  in  reply. 

Mamningt  J.  ^^  ^*  M.  MANNING,  J.  I  have  examined  very  fully  a  mass 
of  affidavits  in  this  case  and  in  the  earlier  case  by  the  wife ;  and 
I  refuse  to  stay  proceedings  in  this  suit.  I  quite  concur  in  the 
decision  in  the  case  of  Yetman  v.  Yetman ;  and  in  that  case  the 
facts  were  almost  the  same  as  those  at  present  before  me.  The 
application  must  be  dismissed  with  costs. 

Solicitor  for  respondent  (applicant) :   Wilkinson. 
Solicitor  for  petitioner  :  Dunn. 


j^^2.  ^^^^  ^'  ^^^^  ^^^  NICHOLSON  (2). 

Practice — Appearance  under  protect — Appeal  on  point  of  law  pending — Pleading* 
Mamnina  *^'  complete — Iseue*  settled  and  mode  of  trial  fixed. 

The  Court  will  settle  iasues  and  fix  the  mode  of  trial,  even  where  an  appeal 
is  pending  against  an  order  made  in  the  suit,  which  appeal,  if  saooeaafnl^  would 
render  the  trial  unnecessary,  and  though  the  pleadings  in  the  suit  are,  at  the 
time  of  making  the  application,  not  complete. 

Moriartyy  for  the  petitioner^  moved  to  settle  issues  and  fix  the 
mode  of  trial. 

Balston  opposed  the  motion  on  the  following  grounds: — (1) 
We  have  appeared  under  protest^  and  have  not  yet  filed  our 
answer ;  so  the  pleadings  are  not  complete^  and  the  motion  is 
premature.     (2)  We  are  appealing  from  an  order  made  in  this 

(1)  L.E.  11  P.D.  145.  (6)  5  Moo.  P.C.  252. 

(2)  8  Sw.  &  Tr.  103.  (7)  1  S.C.R.  N.S.  129. 

(3)  30  L.  J.  P.  &  M.  108.  (8)  22  W.E.  898. 

(4)  34  L J.  P.  &  M.  45.  (9)  21  L.J.  647 

(5)  15W.R.  182. 
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suit  on  a  point  of  law,  and  the  Court  will  not  proceed  to  try  the        1887. 


facts  .of  the  case  when  a  decision  in  our  favour  in  the  Court       p^juj 

above  would  render  the  trial  unnecessary  and  futile.     He  cites       jyLm 

Wilson  V.  Ohurch  (10).  and 

Nicholson. 

Moriarty,  in  reply,  cites  In  re  Palmer^ s  application  (11). 

Sis  W.  Manning,  J.,  decided  that  he  could  settle  the  issues 
and  fix  the  mode  of  trial,  and  ordered  accordingly. 
Solicitor  for  petitioner  :  Dunn. 
Solicitor  for  respondent :  Wilkinson^ 

[NoTB. — The  order  appealed  from  will  be  foand  reported  above.] 


McGABBT  V.  McGABSY  and  PIKE.  May  31. 

June  1. 

JPraeh'ee-^No  anstoer  filed  hy  co-reepondent — Right  to  strike  juror$ — Effect  on  noH" 

appearance  on  queetion  of  damagea,  Darley,  CJ. 

Where  a  co-respondent  has  not  entered  an  appearance,  or  filed  an  answer,  he 
is  still  entitled  to  strike  jurors. 

Tlie  jury  is  bound  to  find  some  damages  against  a  co-respondent  who  has  not 
filed  an  answer  to  the  petition,  even  though  thej  find  that  the  respondent  has 
not  committed  adultery. 

Sly  for  the  petitioner. 

Rahton  for.the  respondant. 

This  was  a  suit  brought  by  the  husband  for  dissolution  of 
marriage  on  the  ground  of  his  wife's  adultery  with  the  co- 
respondent. The  respondent  filed  an  answer  denying  the  alleged 
adultery ;  but  the  co-respondent  neither  entered  an  appearance 
nor  filed  an  answer.  When  the  case  was  called  on^  his  Honour 
directed  him  to  be  called  outside  the  Courts  and  he^  having  been 
subpoenaed  by  the  respondent  as  a  witness^  came  into  Court. 
Notwithstanding  the  fact  that  the  co-respondent  had  not 
appeared  to  the  suit^  he  was  told  by  his  Honour  the  Chief  Justice 
that  he  was  entitled  to  strike  six  jurors.  Section  5  of  the 
Matrimonial  Causes  Act  Amendment  Act  (48  Vic.  No.  3) 
provides  for  the  summoning  and  striking  of  jurors  in  case  of  all 
parties  appearing,  but  makes  no  provision  to  meet  the  case  of 
any  party  or  parties  to  the  suit  not  appearing. 

(10)  L.R.  12  Ch.  D.  454.  (11)  L.R.  22  Ch.  D.  88. 
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McOasbt 
V- 

MpGASBT 
AND 


In  the  course  of  his  snmming  up  his  Honour  explained  to  tihe 
jury  the  effect  of  the  co-respondent  not  having  filed  an  answer, 
in  the  following  words  : — ^^  The  effect  of  the  co-respondent  not 
haying  filed  an  answer  is,  that  so  far  as  he  is  concerned  you  are 
to  treat  him  as  if  he  were  guilty.  If  you  find  that  Mrs. 
McGarry  did  not  commit  adultery,  still,  as  the  co-respondent 
has  filed  no  defence,  you  must  find  some  daniages  against  him; 
you  need  only  find  a  farthing,  but  you  must  find  something.  I 
find  the  law  on  this  point  clearly  laid  down  in  the  case  of  Stone 
V.  Stone  (*).'* 

Solicitor  for  petitioner :  Fergttsson,  for  Davidson  (Groulbam). 
Solicitor  for  respondent :  Pigott,  for  Betts  (Groulbum). 


June  1. 
dfcMninff,  J. 


Manning,  J. 


EVANS  V.  BEENTON  p.c.  TEEDENNICK. 

Nullity  of  marriage— Unsound  mind — Practice — Decree  absolute — 18  Vic,  No.  s.  9. 

In  certain  esses  the  Court  will  fix  some  time  less  than  six  months  within 
which  to  make  absolute  the  decree  nisi. 

This  was  a  suit  for  nullity  of  marriage  brought  by  David 
Evans,  as  guardian  ad  litem  of  John  Tredennick,  on  the  ground 
that  John  Tredennick  was  at  the  date  of  the  alleged  marriage 
with  the  respondent  of  unsound  mind. 

Nash  fA.  Knox  with  him)  for  the  petitioner. 

The  respondent  did  not  appear,  though  she  had  filed  an  answer 
to  the  petition,  denying  the  insanity. 

The  following  cases  were  cited : — Portsmouth  v.  Portsmouth 
(1),  Hancock  v.  Peaty  (2),  Tv/rner  v.  Meyers  (8),  Hunter  v.  Edney 
(4). 

Sib  W.  Manning,  J.  (Acting  Judge  in  Divorce).  I  am  of 
opinion  that  this  marriage  ought  to  be  declared  null  and  void. 
The  authority  I  prefer  to  rely  on  is  the  case  of  Portsmouth  v. 
Portsmouth  (1),  with  reference  especially  to  the  passage  in  the 
judgment  at  p.  372.     '^A  marriage  so  had  wants  the  essential 


(•)  84  L.J.  P.M.  &  A.  40  in  notis. 

(1)  1  Hag.  Ec.  355. 

(2)  L.E.  1  P.D.  340. 


(8)  1  Hag.  Cons.  414. 
(4)  L.R.  10  P.  D.  93. 
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ingredient  to  render  the  contract  valid — the  consent  of  a  free         1887. 


and  rational  agent."     Those  words  directly  apply  to  this  case.       evInb 
The  modern  view  of  the  contract  of  marriage,  which  I  adopt,  *• 

is  that  if  at  the  time  of  the  ceremony  either  party  is  of  unsound  p.c. 
mind  the  contract  is  not  binding.  I  do  not  say  that  I  should 
take  the  same  view  of  the  contract  of  marriage  as  of  an  ordi-  »»»*»^' 
nary  civil  contract.  The  more  serious  the  undertaking,  the 
more  likely  the  mind  is  to  be  capable  of  understanding  the 
attendant  ceremony.  I  am  not  disposed  to  follow  the  authority 
cited  as  to  the  question  whether  the  mind  of  the  person  setting 
up  the  ground  of  insanity  was  so  weak  as  to  be  easily  acted 
upon  by  the  exercise  of  undue  influence.  The  Court  of  Equity 
might  be  induced  to  set  aside  a  deed  on  grounds  which  would 
not  be  suflScient  to  justify  this  Court  in  dissolving  a  marriage. 
No  doubt  the  whole  object  of  this  marriage  was  to  enable  the 
respondent  to  get  hold  of  all  the  man's  property,  but  I  do 
not  like  introducing  the  question  of  fraud  into  a  suit  for  nullity 
of  marriage.  In  such  a  suit  the  question  is  not  whether  the 
mind  of  the  person  seeking  to  have  the  marriage  annulled  was 
so  comparatively  weak  as  to  be  influenced  with  a  greater  or  less 
degree  of  ease,  but  whether  that  person  had,  in  the  abstract, 
suflScient  understanding  to  comprehend  the  meaning  and  conse- 
quences of  the  ceremony.  I  am  of  opinion  that  John  Treden- 
nick  had  not  that  degree  of  understanding,  and  I  therefore 
declare  the  marriage  null  and  void. 

On  Thursday,  the  9th  of  June,  in  obedience  to  a  summons  June  9. 
issued  by  order  of  his  Honour  Sir  W.  Manning,  J.,  directing 
the  parties  to  attend  before  him  on  that  date,  with  a  view  to 
fixing  some  time  less  than  six  months  on  the  expiration  of  which 
the  decree  might  be  made  absolute,  under  sec.  9  of  the  Act  48 
Vic.  No.  3, 

Nash  appeared  for  the  petitioner. 

The  respondent  did  not  appear. 

Sib  W.  Manning,  J.     I  have  made  up  my  mind  in  this  case  to  ^^^^^^^    j 
fix  a  shorter  time  than  six  months,  and  I  think  the  time  fixed 
should  be  yery  short.     If  the  successful  party  in  this  suit  were 
to  die  before  the  decree  is  made  absolute,  there  would  be  a  grave 
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1887.       question  as  to  whether  the  respondent  conld  not  claim,  as  his 

Evurs      wife,  that  she  was  entitled  to  dower  out  of  his  estate.     The  case 

Bbsvton    ^®  ^^®  ^^  which  I  have  no  doubt  as  to  the  b(yna  fides  of  the 

r.o.         petitioner^   and   as  there   are  circumstances   of  fraud   on  the 
Tbbdbnnicx. 
Manmin    J    ^espondent^s  part,  I  have  no  hesitation  in  doing  my  beat  to 

prevent  the  occurrence  of  the  contingency  I  have  mentioned.    I 

therefore  fix  the  time  at  six  weeks  from  the  date  of  the  decree 

nisi,     I  may  take  this  opportunity  of  saying  that  I  think  that  in 

all  cases  where  a  marriage  is  dissolved,  an  official  communication 

of  the  fact  should  be  made  to  the  Begistrar-Greneral. 

Solicitors  for  petitioner  :  Allen  8f  Allen. 
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In  Vice- Admiralty.  1887. 


(Before  Sir  Frederick  Darley,  O.J.,  Judge  Oommiflsary.)  March  24. 

THE  TTBUENIA  (N©.  1). 

WcLges  and  dubursementB — Priorities  of  different  elaimante — Detention  money  in 
respect  of  wages  after  commencement  of  action. 

When  a  fund,  by  the  sale  of  a  ship,  is  placed  in  Court  by  one  set  of  claimants 
so  as  to  be  available  for  other  claimants,  the  former  are  entitled  to  their  coats 
up  to  and  including  sale,  though  they  do  not  rank  first  in  respect  of  their 
actual  claim.  Seamen's  claims  for  wages  have  priority  over  master's  wages  and 
ditbuTBements. 

A  master  is  entitled  to  detention  money  in  respect  of  wages  since  the  com- 
mencement of  the  action  up  to  taxation  of  costs. 

There  were  three  suits  (Nos.  19,  26,  and  27)  against  the  ship 
Tybumia,  No.  19  was  an  action  brought  by  the  master  of  the 
vessel  for  the  recovery  of  the  amount  of  wages  due  to  him  as 
such  master,  and  for  his  disbursements  on  account  of  the  vessel. 

Nos.  26  and  27  were  actions  brought  by  seamen  of  the  vessel 
for  the  recovery  of  the  respective  amounts  due  to  them  for  wages. 

By  order  of  the  Court  of  the  29th  of  December,  in  action  No. 
19,  it  was  referred  to  the  Registrar  to  take  an  account  of  the 
amount  due  to  the  master  for  his  wages  and  disbursements. 

The  Registrar  accordingly  made  his  report  on  the  24th  of 
March,  as  follows : 

This  case,  which  is  a  default  cause  by  Alexander  M'Devitt,  the 
master  of  the  Tyburnia,  for  wages  and  disbursements,  was 
argued  before  Captain  Pockley,  Marine  Surveyor  (who  has  been 
appointed  by  this  honourable  Court  an  assessor,)  and  myself,  by 
Dr.  Sly,  of  counsel  on  behalf  of  the  plaintiff.  The  facts  of  the 
case  are  as  follows : — The  plaintiff  shipped  at  New  York  on 
board  the  Tylumia  as  master,  under  an  agreement  in  the  words 
and  figures  following  :  Port  of  New  York,  September  5th,  1885. 
I  do  hereby  agree  with  Mr.  Somerset,  managing  owner  of  the 
British  barque  Tybumia,  of  London,  now  at  the  Port  of  New 
York,  to  take  command  of  said  vessel,  and  to  proceed  to  Bris- 
banO)  Queensland,  as  master  of  said  vessel,  and  render  said 
services  for  the  rate  of  wages  :  Twelve  pounds  sterling  per 
month.  I  also  agree  that  on  arrival  of  said  vessel  at  Brisbane 
N.S.W.B.,  VoL  VIII.,  Vice-Adm.  A 
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1887.       that  I  am  to  be  relieved  of  the  command  of  said  vessel,  and 


Thb  surrender  said  vessel  to  a  successor  appointed  by  the  owners  of 
No.  1.  '  said  vessel.  In  the  event  of  my  not  wanting  to  engage  and  ship 
in  said  vessel  as  chief  mate,  that  I  am  to  be  discharged  and  paid 
oS  at  Brisbane  at  the  rate  of  wages  agreed  on.  (Signed)  Alex. 
M'Devitt,  Arthur  Somerset.  "Witness:  John  Haveron,  Notary 
Public,  No.  60,  New  York  County. 

Before  leaving  New  York,  the  plaintiff  had  delivered  to  him, 
by  the  said  managing  owner,  a  letter  of  instructions  in  the  words 
and  figures  following : — '^  New  York,  September  4th,  1885. 
Dear  Captain  McDevitt, — In  the  event  of  your  not  hearing  to 
the  contrary  when  you  arrive  at  Brisbane,  you  will  get  the  siiip 
unloaded  and  loaded  again  with  as  little  delay  as  possible,  for 
any  port  which  you  may  get  the  charter  which,  in  your  opinion, 
will  be  of  most  advantage  to  the  ship.  If  instructions  do  not 
await  you  there,  do  not  wait  for  them.  I  beg  that  you  will  take 
every  possible  care  of  the  velvet  cushions,  ornamental  fittings, 
carpets,  Ac,  of  the  cabin.  There  are  velvet  cushions  of  inferior 
quality,  which  belonged  to  the  cabins,  between  decks,  which 
could  be  used  during  the  voyage.  It  is  highly  probable  that  the 
ship  will  be  used  again  for  passengers,  and  the  condition  of  the 
cushions,  bedding,  curtains,  linen,  etc.,  will  be  of  great  impor- 
tance. If  you  get  a  good  offer  for  the  steam  launch  at  Brisbane, 
you  could  accept  it,  as  she  must  be  deteriorating.  She  cost  ns 
lOOZ,  and  ought  to  be  worth  considerably  more  there.  If  you 
have  to  show  her  off,  it  will  be  well  to  have  an  experienced  man 
to  see  to  the  engine,  and  make  sure  of  her  performing  well.  I 
beg  also  that  you  will  be  extremely  careful  of  the  wines  and 
spirits  under  your  charge.  There  is  some  rum  in  a  cask,  and 
more  in  a  wicker  bottle.  I  think  it  would  be  best  to  seal  the 
spirit  room  up,  and  only  open  it  when  necessary.  The  tar-heel 
tobacco  in  the  spirit  room  is  expensive.  I  hope  you  will  have  a 
safe  and  speedy  voyage.  Yours  faithfully,  Arthur  Somerset. 
P.S. — Please  be  particular  in  seeing  that  the  landing  certificates 
of  the  31  cases  of  safes  be  retum^d  to  Messrs.  A.  D.  Strauss,  16 
Broadway — properly  attested ;  also  of  the  14  cases  of  corkscrews 
to  Messrs.  R.  W.  Forbes.  My  address  which  will  always  find 
me  is  Primley,  Surrey,  England.'' 
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The  Tyburma,  with  the  plaintiff  as  master,  left  New  York  on       ^^^' 
the  6th  of  September,  1885,  bound  for  Brisbane  with  a  general        Tm 
cargo.     But  the  plaintiff  was  compelled  to  take  the  vessel  into       n^,.  i. 
Pemambuco  for  provisions,  and  to  have  the  ship's  chronometer 
repaired.     Messrs.  Johnson,  Pater  and  Go.  acted  there  as  the 
agents  of  the  ship.     The  disbursements,  Ac,  there  for  the  vessel 
came  to  120Z.  9«.  7d.     For  this  amount  the  plaintiff  drew  on  the 
managing  owners  of  the  ship  by  two  bills  of  exchange.     Both  of 
these  were  dishonoured  when  presented  for  acceptance.     The 
Tybumia,  with  plaintiff  as  her  master,  arrived  at  Brisbane  on 
the  6th  of  January,  1886.     Messrs.  Webster  and  Co.  there  acted 
as  the  agents  of  the  ship. 

The  disbursements  at  Brisbane  came  to  604Z.  IQs.  6d.  "Webster 
and  Co.  received  450Z.  for  the  freight  as  per  charter  party, 
leaving  a  balance  of  1541.  is.  To  clear  this  liabDity  the  plaintiff 
left  with  them  the  ship's  launch  and  her  stock  of  wines  and 
spirits.  These  were  duly  sold,  and  thereby  reduced  the  amount 
due  to  them  to  21.  la.  Id.  The  ship,  with  the  plaintiff  as  master, 
arrived  at  Newcastle  on  4th  March,  1886.  She  has  been  lying 
there  ever  since,  and  is  now  under  arrest  in  this  and  two  other 
suits  for  wages. 

I  have,  in  the  schedule  to  this  report,  set  forth  the  several 
amounts  claimed  by  and  allowed  to  the  plaintiff  for  wages  and 
disbursements.  All  these  claims  have  been  investigated,  and 
the  various  accounts  filed  in  reference  thereto,  carefully  examined 
by  the  assessor  and  myself.  The  plaintiff  was  examined  in 
support  of  his  claim  before  myself  on  the  11th  January  last,  and 
again  on  the  9th  instant  before  the  assessor  and  myself.  As  to 
the  greater  number  of  the  items  for  disbursements,  the  plaintiff, 
on  the  accounts  rendered,  as  well  as  the  owners  of  the  ship,  is 
charged  as  personally  liable,  and  in  respect  of  others,  the 
accounts  are  made  out  simply  as  against  the  owners  or  against 
the  ship.  Plaintiff,  however,  when  examined  before  me,  stated 
that  he  was  personally  liable  in  respect  of  all  the  items,  and  that 
he  had  never  disputed  it.  Inasmuch  as  the  practice  of  the  Court 
in  such  cases  is  to  direct  the  proceeds  of  sale  of  the  vessel  to  be 
paid  into  the  Registry,  and  to  be  there  retained  until  actual 
payment  of  the   ship's  liabilities  has  been  produced  to    the 

H  2 
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^^^'  Registrar,  I  did  not  deem  it  necessary  to  call  for  further  evidence 
Th»  as  to  the  plaintiff's  personal  liability.  As  to  whether  or  not 
No.  1.  liabilities  incurred  by  the  master  of  a  ship  are  "  disbursements/' 
I  respectfully  draw  the  Court's  attention  to  the  following  cases : 
Marco  Polo  (24  L.T.  (N.S.)  804),  The  Underwriter  (26  L.T. 
(N.S.)  279),  The  Fairport  (8  L.R.  P.D.  48),  The  Beeswing  (5 
Aspinall's  M.C.  484).  The  opinion  of  the  Court  is  respectfully 
requested  as  to  whether  on  the  taxation  of  the  plaintiff's  costs 
in  this  suit,  I  can  properly  allow  him  as  detention  money  in 
respect  of  wages  which  have  accrued  due  since  the  commence- 
ment of  this  action,  and  if  so,  for  what  period  of  time — ^whether 
up  to  decree  being  pronounced,  or  up  to  the  time  of  taxation  of 
the  plaintiff's  costs  ?     See  The  Oarolina  (84  L.T.  N.S.  899). 

The  schedule  showed : — 1.  Wages,  5th  September,  1885,  to 
21st  October,  1886,  at  12Z.,  less  lOZ.  13«.  lid.;  cash  received, 
151Z.  ISs.  lid.  2.  Pernambuco  :  Disbursements,  120Z.  9«.  7d. 
3.  Brisbane:  Disbursements,  604Z.  Ida.  6d.  4.  Newcastle: 
Disbursements,  519Z.  17».  2d. ;  making  a  total  of  1406Z.  Deduct, 
for  freight  received  by  Webster  and  Co.,  450Z.  12«.  6d. ;  proceeds 
of  sale  of  ship's  launch,  64Z.  19*.  lid. ;  net  proceeds  of  sale  of 
ship's  wines  and  spirits,  86Z.  IQa.  6d. — ^making  602i.  8*.  lid.; 
leaving  a  balance  due  to  the  plaintiff  of  804Z.  8*.  3d. 

March  26.        On  the  26th  March, 

R.  M,  Sly  moved  for  an  order  for  the  appraisement  and  sale 
of  the  ship  on  the  ground  that  the  Registrar  had  found  that 
804Z.  8*.  3d.  was  due  to  the  master  for  wages  and  disbursements, 
and  that  two  other  judgments  had  been  g^ven  against  the  ship 
at  the  instance  of  the  chief  mate  and  the  steward.  There  was 
an  affidavit  that  the  ship  was  suffering  from  deterioration  and 
that  some  persons  were  enquiring  when  she  was  to  be  sold. 

Sir  Peedbbick  Dablby,C.J.  (Judge  Commissaey),  made  an  order 
for  the  appraisement  and  the  sale  of  the  vessel,  and  reserved  all 
for  questions  as  to  priority  of  payments  till  the  money  was 
brought  into  Court. 

Sly  then  moved  on  the  report  of  the  Registrar  for  a  decree 
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for  the  amount  due  to  Captain  McDevitt  for  wages  and  disburse-        ^^^' 

ments.  •  The 

Ttburnia. 

Sib  Febderick  Darlby  (Judge  Commissary).     I  have  read  the       ^^'  ^' 

report,  which  goes  very  fully  into  the  matter.     It  appears  to  me 

that  the  conclusions  that  are  drawn  by  the  Registrar  are  correct. 

There  are  two  matters  left  for  the  direction  of  the  Court.     The 

first  is :  Up  to  what  time  is  the  master  entitled  to  detention 

money  ?     In  the  case  of  The  OaxoUna  (34  Law  Times,  N.S.  899), 

it  was  held  that  the  master  was  entitled  to  detention  money  up 

to  decree.     It  appears  to  me,  however,  that  he  is  entitled  up  to 

the  taxation  of  the  costs.     Of  course   the  taxation  should  be 

proceeded  with  as  speedily  as  possible.     He  is  entitled  to  stay 

here   to   protect   his  interests.     It  was  so  held  in  Brasyer  v. 

Maclean,  where  the  plaintiff,  who  had  obtained  a  verdict,  was 

detained  here  pending  the  result  of  a  new  trial  motion  which 

was  ultimately  refused.     In  that  case  it  was  decided  that  the 

plaintiff  was  entitled  to  remain  here  to  protect  his  own  interestsy 

and  was  allowed  his  expenses  on  taxation.     The  same  was  held 

in  Harvey  v.  Ewan  (2  N.S.W.L.R.  267),  where  the  plaintiff,  the 

master  of  a  ship,  brought  an  action  for  wrongful  dismissal.    The 

Prothonotary's  taxation  was  reviewed,  and  it  was  held  that  he 

was  right  in  allowing  the  master  expenses  of  waiting  here  until 

Ids  case  was  finally  decided.     I  am,  therefore,  of  opinion  that 

the  Registrar  may  allow  the  master  a  sum  for  detention  money 

up  to  the  time  of  taxation.     I  am  aware  I  am  going  farther  than 

was  done  in  the  case  in  the  34  Law  Times,  but  I  think  I  am 

furthering  the  same  principle.     The  second  matter  is  that  of 

disbursements.     I  have  looked  into  the  authorities  which  have 

been  supplied  to  me  by  the  Registrar,  and  it  appears  to  me  that 

the  decree  should  embrace  disbursements.     That  is,  of  course, 

as  to  amounts  actually  paid ;  but  in  respect  of  liabilities  I  will 

direct  the  money  be  paid  into  Court,  and  it  will  be  for  the  Court 

to  hand  over  that  money.     The  master  will  be  entitled  to  receive 

his  wages  and  detention  money,  and  also  moneys  that  he  has 

actually  paid  away. 

Sly.    I  would  suggest  that  the  Registrar  should  send  notice  to 
the  creditors. 
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^^y«  [The  JuDGB  Commissary.     Of  course  tlie  master  is  liable^  but 

Thb  the  Court  will  discharge  that  liability  for  him.  I  make  a  decree 
No.  1.  ^0^  804sL  88.  8d.  and  costs,  which  the  master  will  be  entitled  to 
receive  out  of  the  fund.] 

The  vessel  having  been  sold,  by  order  of  the  Court,  on  the 
20th  day  of  April,  and  the  gross  proceeds  paid  into  the  Registry 
in  action  No.  19,  it  was,  by  order  of  the  Court  made  in  that  suit, 
referred  to  the  Registrar  to  report  as  to  the  priorities  of  the 
claimants  on  the  three  suits. 

The  Registrar  having  accordingly  made  his  report  and  the 
suit  No.  19  coming  on  for  trial,  and  Dr.  Sly,  of  counsel  for  the 
plaintiff,  having  moved  that  such  report  should  be  confirmed, 
and  the  same  having  been  confirmed  by  the  Court,  an  order  was 
made  to  pay  money  out  of  Court  in  pursuance  of  such  report,  as 
follows: — ^No.  19 — 105Z.  14*.  lOd.  due  for  costs  up  to  and 
inclusive  of  sale,  and  18*.  8(2.  balance  in  Court  after  payment  in 
Nos.  26  and  27 ;  also  220Z.  Marshal's  costs.  No.  26— 167Z. 
ISs.  lOd.  debt  and  costs,  and  H.  lOs.  Marshal's  costs.  No. 
27 — 1422.  8«.  8d.  debt  and  costs,  and  11.  10«.  Marshal's  fees. 

It  was  decreed  that  the  sum  of  88Z.  11*.  was  due  to  the 
plaintiff  in  respect  of  his  claim  for  wages,  together  with  his 
costs  of  suit  up  to  and  including  the  sale  of  the  ship,  and  that 
such  costs  should  include  the  attendance  of  the  plaintiff  as  a 
witness  at  the  trial,  up  to  the  time  of  taxation. 

The  Registrar's  report  was  as  follows : — ^As  directed  by  the 
order  of  this  Court  of  the  7th  day  of  May  instant,  to  report  to 
the  Court  as  to  the  priorities  of  the  respective  claims  in  this 
suit,  and  in  the  suits  No.  26  and  27  against  the  proceeds  of  sale 
of  the  ship  Tyhurnia,  I  have  been  attended  by  Messrs.  Stephen^ 
Lawr&iice  8f  Jaques,  solicitors  on  behalf  of  the  plaintiff,  and  by 
Dr.  Oeorge  Sly,  solicitor  on  behalf  of  the  plaintiffs  in  the  said 
suits  Nos.  26  and  27 ;  and  the  matter  having  been  debated 
before  me,  and  having  given  full  consideration  to  the  question, 
I  beg  respectfully  to  report  to  the  Court  that  after  payment  out 
of  the  sum  of  639Z.  18*.  6d.,  the  amount  of  the  gross  proceeds  of 
sale  of  the  Tybumia  are  the  amount  of  the  purchase  money  of 
700L,  for  which  the  vessel  was  sold,  after  deducting  the 
auctioneers'  and  Marshal's  charges,  the  priorities  of  the   said 
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claimants  on  the  residue  of  the  fund  in  Court  are  as  follows :—       l^^^- 


1.  No.  19 — Costs  of  suit^  to  be  taxed  up  to  and  including  sale        Thi 
to  be  paid  in  full.  No.  1. 

2.  Nos.  26  and  27 — ^Debts  and  costs  of  suit  to  be  taxed  and 
paid  in  full. 

3.  Balance  of  costs  in  this  suit  to  be  taxed  and  paid  in  full. 

4.  Wages  and  detention  money  of  the  claimant  in  Bristol  to 
be  paid  in  full,  if  residue  of  fund  sufficient. 

5.  The  disbursements  of  the  claimant  in  this  suit  to  be  paid 
ratably  out  or  the  residue  (if  any)  of  the  fund  in  Court. 

I  have,  in  the  schedule  hereto,  set  forth  the  authorities  upon 
which  T  base  this  my  report.  I  should  state  that  various 
claimants  for  necessaries  supplied  to  the  ship,  which  have  been 
allowed  for  the  plaintiff's  claim  in  this  suit  for  disbursements, 
have  not  been  represented  before  me,  and  that  I  have  come  to 
the  conclusion  without  argument,  that  the  plaintifPs  claim  in 
this  suit  for  his  wages  ranks  prior  to  the  right  of  the  said 
claimants  for  the  said  necessaries  supplied. 

Schedule — 1.  When  there  are  several  claimants  against 
proceeds  of  a  vessel  in  the  registry,  and  she  has  been  sold  at  th  j 
suit  of  one,  the  cost  of  such  sale  will  be  paid  before  all  claims, 
as  such  sale  was  for  the  benefit  of  all:  The  Panthea  (25  L.T.  N.S. 
389).  When  a  fund,  by  a  sale  of  ship,  is  placed  in  Court  by  one 
set  of  claimants,  so  as  to  be  available  for  other  claimants,  the 
former  are  entitled  to  their  costs  up  to  and  inclusive  of  the  sale, 
though  they  do  not  rank  first  in  respect  of  their  actual  claim. 
Mariners  have  priority  for  wages  over  persons  with  a  possessory 
common  law  lien  up  to  the  time  of  the  beginning  of  such  suit, 
and  they  are  entitled  to  subsistence  money  from  the  time  they 
leave  the  ship  to  the  time  they  return  home.  This  and  the 
expenses  of  the  journey  home,  and  the  cost  of  the  action  rank 
with  their  prior  wages :  The  Immacolata  Concezione  (9  L.R.  P.D. 
37),  Williams  ^  Bruce' a  A.P.  468. 

2.  In  rival  claims  against  proceeds  of  ship,  seamen's  wages 
are  preferred  to  master's  wages  and  disbursements  :  The  Salacia 
(Lushington,  545). 

The  Merchant  Shipping  Act,  1854,  applies  to  the  colonies  ;  and 
by  the  191st  section,  a  master  has  a  lien  for  his  wages  in  the 
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Vice- Admiralty  Court,  wliateyer  may  be  the  municipal  law  of  the 


Th»        colony :  The  Bajah  of  Oochin  (Swabey  473). 
This  Bepo 
Commiasary. 


U^^  j^^*       This  Report  was  also  confirmed  by  his  Honour  the  Judge 


Solicitors  for  plaintiff  in  No.  19  :  Stephen,  Laurence  8f  Jaques. 
Solicitor  for  plaintiffs  in  Nos.  26  and  27  :  G.  J.  Sly. 


^^9  ^^-  THE  TTBUBKIA  (No.  2). 

Taxation — MarBhaVsf&es  and  diAuruments — Executing  decree  of  sale — Prepanng 
conditions  ofeale-^Poiteeeion  money  when  ehip  arrested  in  another  suit. 

The  Manhal  is  not  entitled  to  a  fee  for  executing  the  decree  of  sale  in 
addition  to  a  fee  for  ezecnting  a  decree  of  appraisement. 

When  the  oircnmstanoea  are  saoh  that  a  prudent  Tendor  would  naturaUy 
protect  his  interests  by  carefuUy  prepared  conditions  of  sale,  the  Marshal  ma/ 
be  aUowed  the  costs  (to  be  settled  by  the  Registrar)  of  such  preparation. 

Where  a  ship,  already  under  arrest,  and  in  the  possession  of  the  Marshal*  is 
arrested  in  a  second  suit»  no  fees  for  possession  in  respect  of  the  second  suit  can 
be  aUowed. 

The  fees  and  disbursements  of  the  Marshal  in  the  suit 
McDevitt  V.  The  ship  Tyhumia  (No.  19),  amounting  to  22H.  7«.  6d,, 
were  submitted  to  the  Begistrar  for  taxation  of  the  fees.  The 
Registrar  allowed  the  item  IZ.  for  executing  decree  of  appraise- 
ment; but  disallowed  11.  for  executing  decree  of  sale.  Of  the 
disbursements^  the  Begistrar  disallowed  the  item  21.  28.  for 
drawing  and  engrossing  conditions  of  sale. 

In  the  suit  Hugheev.  The  ehip  Tyhumia  (No.  27),  the  following 
was  the  list  of  the  Marshal's  fees  and  disbursements : — 
Executing  warrant  at  Newcastle^  11. ;  decree,  10a. ;  possession 
fee,  96  days  at  2^.  6d.  per  day,  12Z.  The  Registrar  disallowed 
the  last  item  on  the  ground  that,  in  the  suit  No.  19,  a  possession 
fee,  195  days  at  2^.  6d.  per  day,  amounting  to  242.  7«.  6d.,  had 
been  allowed. 

The  Marshal  applied  for  a  review  of  the  Registrar's  decision. 

Sir  Frederick  Darlet,  C.J.  (Judge  Commissary.)  In  this 
matter  three  different  items  come  before  me  for  review — First, 
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the  sum  of  IZ.  Is.  oliai*ged  upon  the  decree  for  sale  ;  secondly,  ^^^- 
the  sum  of  2Z.  2s.,  being  a  disbursement  paid  for  preparing  Tbm 
conditions  of  sale ;  and  thirdly,  several  sums  charged  for  keeping  No^^ 
possession  of  the  ship  in  other  suits  than  that  in  which  she  was  2)arl0y  C J 
arrested  and  first  taken  into  the  possession  of  the  Marshal.  As 
to  the  first,  I  think  this  has  been  rightly  disallowed  by  the 
Registrar.  The  table  of  fees  only  provides  one  fee  for  executing 
any  commission  of  appraisement  and  sale,  and  the  Registrar  has 
acted  in  accordance  with  such  table  of  fees.  Second,  I  think 
the  Marshal  may  be  allowed  the  costs  (such  costs  as  to  amount 
to  be  settled  by  the  Registrar)  of  the  preparation  of  conditions 
of  sale.  I  do  not  mean  to  say  that  in  every  case  such  a  dis- 
bursement should  be  allowed,  but  the  circumstances  surrounding 
the  sale  of  this  ship  were  such  that  any  prudent  vendor  would 
naturally  protect  his  interest  by  carefully-prepared  conditions  of 
sale.  Third,  the  fees  for  holding  possession  in  all  suits  after  the 
first  were,  in  my  opinion,  properly  disallowed.  This  matter  has, 
it  appears,  been  already  determined  in  the  case  of  the  Ohandonga, 
5th  November,  1880,  when  the  Deputy  Judge,  after  consultation, 
as  I  understand,  with  the  late  Judge,  Sir  James  Ma/rtin,  Chief 
Justice,  disallowed  a  similar  claim.  In  my  opinion,  that  case 
was  rightly  decided.  When  a  ship  is  under  arrest,  she  is  in  the 
possession  of  the  Marshal,  and  requires  no  further  care  until  an 
order  of  the  Court  takes  her  out  of  his  possession ;  then,  if 
arrested  in  a  second  suit,  such  arrest  in  no  way  interferes  with 
the  previous  possession.  I  think  the  note  to  be  found  at  page 
90  of  the  Vice-Admiralty  Court  Rules,  ed.  1883,  is  really 
conclusive  upon  this  point,  from  which  it  appears  that  no  fee  for 
possession  is  allowed  for  property  under  arrest,  if  such  property 
be  then  in  the  custody  of  an  authorised  person.  Here  the  ship  is, 
by  virtue  of  the  arrest,  already  in  the  possession  of  the  Marshal, 
and  is  therefore  in  the  custody  of  an  authorised  person.  It  is 
said,  and,  indeed,  proved,  that  these  fees  were  charged  and 
allowed  to  Mr.  Teale,  the  present  Marshal's  predecessor;  but 
the  Marshal  (as  is  said  in  the  case  of  the  Bendsbv/rg,  6  Chr. 
Robinson,  at  page  162)  ^'  cannot  set  up  his  own  practice  or  even 
the  unsanctioned  practice  of  a  predecessor  as  any  authority  in 

such  a  matter.^'     No  case  has  been  cited  in  which  such  a  claim 

B 
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^^^'       ia  sanctioned,  and  it  is,  in  my  opinion,  opposed  to  sound  reason 

Tbm        and  to  the  necessity  of  the  case.     For  these  reasons  I  think  the 

N™?.^    Registrar  was  right  in  disallowing  the  items  coming  nnder  this 

DarUv  C J  l^^^^ch.     The  application  is  therefore  granted  as  to  the  disbnrse- 

ment  in  respect  of  the  conditions  of  sale,  and  refused  as  to  the 

other  matters  brought  before  me.     No  costs. 


ApHl  21.  STOKES  and  Othxbs  v.  THE  GONFEBENCE. 

Shipping — Vice-Admiralty   jurisdiction — NecessarieM — 26  Vic.   cap.  24,  #•   10— 
Premium  <m  policy  of  xneurajtce. 

The  insurance  of  a  ship  is  not  a  necessary  within  the  meaning  of  26  Vic  cap. 
24,  8.  10.     The  Heinrieh  Bjorn  (L.E,  8  P.D.  161)  followed. 

On  the  26th  October,  1886,  the  plaintiffs  issued  a  writ  claiming 
220Z.  for  insurance  of  the  ship  Conference.  On  the  3rd  November 
appearance  (under  protest)  was  entered  for  J.  T.  Peacock,  as 
mortgagee  in  possession.  The  ship  haying  been  arrested  in 
Port  Jackson  on  the  14th  April,  1887,  the  mortgagee  served  the 
plaintiff  with  notice  of  motion  for  an  order  to  set  aside  the  writ, 
and  for  leave  to  intervene. 

0.  J.  Manning,  for  the  mortgagee,  in  support  of  the  motion. 
Sly  for  the  plaintiffs. 

Sib  Fridbbice  Dablbt,  C.J.  (Judge  Commissabt).  This  is  a 
motion  on  behalf  of  the  mortgagee  of  the  ship,  to  set  aside  a 
writ  issued  herein  with  costs^  and  for  liberty  to  the  mortgagee  to 
intervene,  on  the  grounds  : — ^First :  That  the  mortgagee  was  in 
possession  of  the  ship  at  the  time  of  the  issue  of  the  writ,  and  that 
the  contract  was  made  before  taking  possession,  and  was  not  made 
with  the  mortgagee.  Secondly :  That  the  claim  set  up  was  not 
in  respect  of  necessaries.  The  second  point  was  the  only  matter 
argued  before  me,  it  being  conceded  that  the  first  point  raises  a 
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qneation  of  fact  whicli  can  only  he  properly  determined  at  the  ^^^r 
hearing  of  the  suit.  This  action  was  to  recover  the  sum  of  Stokbs  — 
220Z.  48,  3d.  paid  by  the  plaintiff  as  agent^  and  at  the  request  of  the  r^^,  *« 
owner  of  the  ship,  who  had  left  the  colony,  in  respect  of  a  Coiwbiibnci.^ 
premium  of  insurance  upon  the  vessel  and  upon  her  freight,  and  -Darfcy,  0 J. 
the  question  raised  for  my  determination  is  whether  the  plaintiff 
can  recover  this  amount  as  against  the  ship.  It  has  been 
contended  for  the  plaintiff  that  this  is  a  claim  for  necessaries 
supplied  to  the  ship,  and  that  therefore  the  Vice-Admiralty 
Court  has  jurisdiction  under  sub-clause  10  of  section  10  of  26 
Victoria,  chap.  24  ;  while  it  has  been  contended  on  behalf  of  the 
mortgagee  that  the  insurance  was  not  a  necessary  within  the 
meaning  of  the  section,  and  therefore  the  Court  has  no  jurisdic- 
tion. In  support  of  the  plaintiffs  contention,  the  case  of  The 
Riga  (1)  has  been  cited.  In  that  case  Sir  Robert  Phillimore  held 
that  there  was  no  distinction  between  necessaries  for  the  ship 
and  necessaries  for  the  voyage ;  and  professed  to  follow  the 
authority  of  Lord  Tenterden  in  the  case  of  Webster  v.  Seekamp 
(2),  deciding  that  insurance  for  freight  was  a  necessary  within 
the  meaning  of  3  and  4  Vic.  chap.  65,  sec.  6,  the  words  of  the 
statute  being  in  this  respect  practically  the  same  as  26  Vic. 
chap.  24,  sec.  10.  I  confess  that  I  am  unable  to  understand  Sir 
Robert  Phillimore's  judgment.  He  professed  to  follow  Webster 
V.  SeeJcamp  (2),  and  it  is  therefore  important  to  examine  that 
case.  It  was  an  action  at  common  law  by  brassf  ounders  against 
the  owner  to  recover  the  sum  of  their  bill  for  coppering  the  ship^ 
which  work  had  been  ordered  by  the  master ;  and  the  question 
arose  whether  the  copper  was  necessary  to  the  ship  engaged  in 
the  trade  in  which  i-his  vessel  was  then  engaged,  it  being 
contended  that,  although  copper  might  be  useful,  it  was  not 
absolutely  necessary,  and  that  the  master  could  only  bind  his 
owners  by  an  order  for  what  was  absolutely  necessary.  The  Judge 
at  the  trial  left  it  to  the  jury  to  say  whether  the  coppering  was  useful 
and  proper  for  a  vessel  about  to  proceed  to  the  Mediterranean, 
and  whether  it  was  such  as  a  prudent  owner  himself,  if  present, 
would  have  ordered.  Lord  Tenterden  (then  Abbott,  C.J.)  said : 
'^  It  was  contended  at  the  trial  that  the  liability  of  the  owners 
(1)  L.B.  3  Ad.  &  Ec.  516.  (2)  4  B.  &  Aid.  362. 
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1887.  was  confined  to  what  was  absolutely  necessary.  I  think  that 
Stokbs  rule  too  narrow^  for  it  would  be  extremely  difficult  to  decide,  and 
r|^  .  even  impossible  in  many  cases,  what  is  (ibsoltUely  necessary.  If, 
CoNiBBBvoB.  however,  the  jury  are  to  enquire  only  what  is  necessary,  there  is 
Darley  C.J.  no  better  rule  to  ascertain  that  than  by  considering  what  a 
prudent  man^  if  present,  would  do  under  the  circumstances  in 
which  the  agent,  in  his  absence,  is  called  upon  to  act.  I 
am  of  opinion  that  whatever  is  fit  and  proper  for  the  service  in 
which  the  vessel  is  engaged,  whatever  the  owner  of  that  vessel, 
as  a  prudent  man,  would  have  ordered,  if  present  at  the  time, 
comes  within  the  meaning  of  the  term  '  necessary,*  as  applied  to 
those  repairs  done  or  things  provided  for  the  ship  by  order  of 
the  master  for  which  the  owners  are  liable."  Now  the  only 
matter  dealt  with  was  something  supplied  to  the  ship  herself,  and 
Lord  Tenterden^s  judgment  was  expressly  confined  to  this. 
Belying  on  that  judgment,  and  purporting  to  apply  the  prin- 
ciple of  law  there  laid  down.  Sir  Robert  Phillimore  held  that 
insurance  on  the  freight  of  the  ship  was  necessary.  It  will  be 
observed,  however,  that  no  word  uttered  by  Lord  Tenterden 
sanctioned  such  a  decision.  Where  he  spoke  of  what  a  prudent 
owner  would  do,  he  had  in  his  mind  '^the  repairs  done  %pd 
things  provided  for  the  ship,"  and  nothing  else.  If,  then,  the 
case  of  The  Riga  (1)  stood  alone,  I  should  feel  it  my  duty  to 
decline  to  follow  such  an  application  of  the  law.  I  am  fully 
aware  that  since  the  decision  in  Webster  v.  SeeJcamp  (2),  money 
advanced  to  enable  the  master  to  purchase  necessaries  had  been 
held  re  severable  as  against  the  ship.  The  Onni  (8),  but  in  such 
a  case  the  necessaries  must  be  repairs  done  to^  or  things  pro- 
vided for  the  equipment  of  the  ship.  (See  Abbott  on  Shipping, 
11th  edition,  124.)  However,  since  the  decision  in  the  case  of 
The  Riga  (1),  the  case  of  the  Heinrich  Bjom  (4)  has  been  deter- 
mined. It  was  there  expressly  held  by  Sir  James  Hannen  that 
premiums  of  insurance  could  not  be  regarded  as  necessaries; 
that  the  expression  "  necessaries  supplied  "  must  still  be  confined 
to  things  directly  belonging  to  the  ship's  equipment ;  that  the 
insurance  of  the  vessel  was  something  quite  extraneous  to  its 
equipment  for  sea,  and  that,  however  prudent  it  might  be  for  the 
(8)  Lush.  154.  (4)  L.B.  8  P.D.  161. 
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owner  to  insure,  it  was  a  prudence  exercised  for  his  own  protec-  1887. 

tion,  and  not  for  the  requirements  of  the  vessel  in  the  sense  Stokes 

in    which    the    word    "necessaries**    was   used   in  the  statute.  rj,^^ 
I  have  no  hesitation  in  following  the  judgment  in  the  case  of  Conference. 

the  Heinrich  Bjom  (4),  and  I  therefore  grant  the  application.  Parley  C.J. 
that  the  writ  issued,  and  all  proceedings  therein  taken  by  the 
plaintiffs,  be  set  aside,  with  costs. 

Ajyplication  granted  with  coats^ 

Solicitors  for  plaintiffs  :  McOulloch  Sp  McOulloch. 
Solicitors  for  mortgagee :  Norton  8f  Oo, 


CASE 


ABOUBO  AHD  OSTBRMIVBD  IB  THB 


SUPREME  COURT  OF  NEW  SOUTH  WALES 

in  JunacB 

BEFORE  THE  PRIMARY  JUDGE. 


Be  JOHN  O'DONNKLL.  ,__ 

Incurably  insane  patient— Pauper- — Alleged  agreement  to  geU  lande — Oonveycmea      j       TZ 
in  pwreuance  6y  next  of  hin — Directions  to  Master-in^Lvmacy — Lunacy  Act,  •      o  t 

1878  (42  Vic,  No,  9)-Costs,  Mamnxng,F.i. 

It  was  alleg^ed  by  one  J.  B.,  that  on  the  9th  of  May,  1869,  J.  0*D.  being 
seised  of  certain  land  agreed  to  convey  the  same  to  him  for  Talne.  On  the 
2l8t  of  May,  1859,  J.  O'D.  was  admitted  as  a  pauper  patient  into  a  QoTemment 
hospital  for  the  insane,  and  in  1865  was  removed  to  another  hospital  as 
incurable.  By  deed  of  the  29th  of  July,  1861,  T.  O'D.,  heir-at-law  to  i,  CD.^ 
conveyed  the  said  land  to  J.B.,  in  pursuance  of  the  alleged  agreement*  and,  as 
indemnity,  gave  J.B.  a  bond  for  3001.  On  the  27th  of  July,  1886,  J.B.  implied  to 
bring  the  land  under  the  provi&ions  of  the  Real  Property  Act,  and  the  Master  in 
Lunacy,  on  being  acquainted  with  the  facts,  applied  to  the  Court  for  advice  and 
directions. 

Held,  that  the  Master  should  take  the  necessary  steps  to  make  the  property 
available  for  the  patient's  support,  and  that  the  costs  should  be  paid  out  of  the 
fund  provided  by  42  Vic.  No.  9,  s.  140. 

This  matter  came  before  the  Court  on  an  application  by  the 
Master  in  Lunacy,  for  the  advice  and  directions  of  the  Court, 
ander  s.  144  of  the  Lunacy  Act,  1878.  The  facts  of  the  case 
are  fully  stated  in  the  report,  the  material  parts  of  which  are  as 
follows : — 

1.  By  deed  dated  the  2nd  of  May,  1853,  John  O'Donnell, 
seor.^  conveyed  to  John  O^Donnell,  junior,  the  fee  simple  of 
certain  land  in  Pitt-street,  in  the  city  of  Sydney. 
N^.  W.B.,  Vol.  VIII.,  L.  A 
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1887.  2.  On  the  21st  of  May,  1859,  Jolin  O'Donnell,  junior,  was 

Re         admitted  into  the  hospital  for  the  insane,  at  Grladesville,  and 

CDoKNELL.  remained  there  as  an  insane  patient  till  the  19th  of  December, 

1865,  when  he  was  removed,  as  incurable,  to  the  hospital  for 

the  insane  at  Parramatta,  where  he  has  retrained  ever  since,  up 

to  the  present  time. 

3.  By  deed  dated  the  29th  of  July,  1861,  and  made  between. 
Tinaothy  O'Donnell  of  the  one  part,  and  John  Robertsotk  of  the 
other  part,  after  reciting  that  John  O'Donnell  had,  on  the  9ih 
day  of  May,  1859,  contracted  to  sell  the  land  therein  described 
to  John  Robertson,  and  that  before  signing  a  conveyance  of  the 
same,  the  said  John  O'Donnell  became,  and  then  was,  an  insane 
patient,  and  that  the  said  Timothy  O'Donnell  was  his  heir-at-law 
and  that  John  Robertson  had  agreed  to  pay  the  purchase-money, 
to  the  said  Timothy  O'Donnell,  on  receiving  a  bond  of 
indemnity  of  even  date  therewith,  the  said  Timothy  O'Donnell 
conveyed  to  the  said  John  Robertson,  his  heirs  and  assigns,  the 
land  therein  described,  and  acknowledged  the  payment  to  him, 
by  the  said  John  Robertson  of  130i.,  the  purchase  money  therein 
mentioned. 

4.  By  a  bond  dated  the  29th  of  July,  1861,  Timothy  O'Donnell 
became  bound  to  John  Robertson  in  the  sum  of  800Z.,  payable 
in  the  event  of  John  O'Donnell  ever  becoming  sane. 

5.  On  the  27th  of  July,  1886,  John  Robertson  applied  to 
bring  the  land  in  question  under  the  provisions  of  the  Real 
Property  Act,  and  in  support  of  his  title  lodged,  inter  alia,  the 
before  mentioned  deeds  and  documents. 

6.  In  support  of  his  title  the  said  John  Robertson  also  lodged 
a  statutory  declaration  made  by  him,  and  dated  the  19th  of 
January,  1887,  in  which  he  stated  that  he  had  been  in  undis- 
turbed possession  of  the  said  land  for  twenty-four  years  and  up- 
wards. 

7.  The  Master  in  Lunacy  was  unaware  that  John  O'Donnell 
was  entitled  to  any  property,  until  he  received  from  the  super- 
intendent of  the  hospital  for  the  insane  at  Parramatta,  on  the 
22nd  of  February,  1887,  a  letter  from  the  Registrar-General  to 
Dr,  Brown,  one  of  the  board  of  visitors  at  the  said  hospital, 
stating  that  the  said  John  Robertson  was  applying  to  bring  some 
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Iand>  in  which  the  said  John  O'Doanell  had  dome  interest,  under       ^^'i 
the  Real  Property  Act,  and  enquiring  if  the  said  John  O'Donnell         3e 
was  likely  ever  to  recover.  ODoiOTitL. 

8.  John  O'Donnell  is  a  pauper  patient  in  the  said  hospital; 
and  nothing  has  been  received  by  the  Government  of  Now  South 
Wales  for  his  support  and  maintenance  since  his  admission  into 
the  hospital  at  Gladesville,  on  the  21st  of  May,  1859,  and  the 
Master  has  no  funds  in  hand  belonging  to  the  said  patient. 

9.  On  the  5th  of  May,  1887,  the  Master,  as  committee  of  the 
said  patient,  under  the  said  Act,  caused  a  caveat  to  be  entered 
in  the  Lands  Titles  Office  in  his  name,  on  behalf  of  the  said 
patient,  against  the  said  John  Robertson's  application  to  bring 
the  land  in  question  under  the  Real  Property  Act,  on  the  gi'ound 
that  the  said  John  O'Donnell  was  entitled  in  fee  simple  to  the 
said  land. 

10.  Inasmuch  as  the  alleged  contract  with  the  said  patient, 
recited  in  the  said  indenture,  was  made,  if  at  all,  only  twelve 
days  before  the  admission  of  the  said  patient  to  the  hospital  for 
the  insane,  and  inasmuch  as  the  patient  has  ever  since  remained 
an  insane  patient,  and  is  incurably  insane,  and  inasmuch  as  the 
said  conveyance  was  never  executed  by  the  patient,  or  by  any- 
one duly  authorised  on  his  behalf,  and  inasmuch  as  no  possessory 
title  adverse  to  the  said  patient  has  been  shown  under  the  Statute 
of  Limitations,  the  Master  is  desirous  of  obtaining  the  order  or 
advice  of  the  Court  upon  the  matters  aforesaid,  and  especially 

(1).  .As  to  whether  the  Master  should  take  such  proceedings 
as  he  may  think  necessary  in  support  of  the  caveat  lodged  by . 
him. 

(2) .  As  to  whether  this  Court,  under  the  circumstances  afore- 
said, should  think  fit  to  give  authority,  under  s.  140  of  the  said 
Act,  to  the  Master  in  Lunacy,  to  pay  out  of  such  of  the  public 
moneys  as  have  been  or  may  hereafter  be  appropriated  for  the 
purpose  of  carrying  the  said  Act  into  execution,  the  costs  of  such 
proceedings,  and  of  or  incidental  to  this  application,  until  the 
same  may  be  received  from,  or  in  the  event  of  the  same  not 
being  chargeable  to,  the  estate  of  the  said  patient. 

(3.)  As  to  whether  the  Master  in  Lunacy  should,  in  the  event 
of  succeeding  on  the  issues  raised  by  such  caveat,  proceed  to 
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^^^-  bring  an  action  of  ejectment  against  the  said  John  Robertson,  to 
JBtf  obtain  possession  of  the  said  land,  and  to  render  the  same  avail- 
O'DoKKELL.  ^^^^  for  the  past  maintenance  and  benefit  of  the  patient,  and  for 
the  purpose  of  defraying  the  costs  of  these  proceedings,  and  as 
to  whether  the  said  Master  should  pay  the  costs  of  bringing  such 
action  of  ejectment  oat  of  the  moneys  so  appropriated  as  afore- 
said, until  the  same  be  recovered  from,  or  in  the  event  of  the 
same  not  being  chargeable  to,  the  estate  of  the  said  patient. 

The  facts  stated  above  were  verified  by  an  affidavit  of  Henry 
Edwards,  and  there  was  also  an  affidavit  of  Dr.  Godson,  testify- 
ing to  the  insanity  ot  John  O'Donnell. 

0.  J.  Manning  appeared  for  the  Master  in  Lunacy. 
The   application    was  heard   in    Chambers,  but  his  Honour 
delivered  judgment  in  open  Court,  as  follows  : — 

lf<MMH*iv,P.J.  Sib  W.  M.  MAyNnro,  P.J.  This  is  an  application  by  the 
Master  in  Lunacy,  under  s.  144  of  the  Lunacy  Act,  1878,  for  ad- 
vice as  to  what  course  he  should  pursue  with  reference  to  certain 
property  to  which  one  John  O'Donnell,  at  present  a  patient  in 
the  hospital  for  the  insane  at  Parramatta,  appears  to  have  been 
entitled.     The  circumstances  of  the  case  are  as  follows. 

His  Honour  then  went  fully  into  the  circumstances  as  set  out 
above,  and  proceeded  : — 

The  facts  of  this  case  came  to  the  knowledge  of  the  Master, 
purely  by  accident,  in  this  manner.  On  Robertson's  application 
to  bring  the  land  under  the  provisions  of  the  Beal  Property  Act, 
the  officials  at  the  Lands  Titles  Office,  seeing  from  the  deeds 
lodged  there  that  O'Donnell  was  insane  at  the  date  of  the  con- 
veyance of  the  land  to  Robertson,  and  apparently  knowing  that 
he  was  still  an  inmate  of  an  asylum,  instead  of  communicating 
directly  with  the  Master,  instituted  an  inquiry  as  to  whether  the 
patient  was  still  an  incurable  lunatic.  The  medical  officer  to 
whom  they  applied  very  properly  communicated  with  the  Master, 
and  he  was  thus  enabled  to  lodge  a  caveat  in  the  Lands  Titles 
Office  just  in  time  to  prevent  a  certificate  of  title  being  issued  to 
Robertson.  Now,  I  think  that  the  state  of  things  disclosed  in 
this  case  ought  not  to  be  allowed  to  exist  any  longer,  and  that 
an  intimation  of  this  expression  of  my  opinion  should  be  con- 


VOL.  VIII.]  CASE  IN  LUNACY.  5 

veyed  to  the  Registrar-Greneral.     With  regard  to  the  present        1^7- 
case^  I  am  clearly  of  opinion  that  it  is  the  daty  of  the  Master  to  Se 

follow  the  matter  np,  and  ascertain  whether  the  land  in  question  o'Donnbll. 
is  still  the  property  of  the  lunatic.  With  regard  to  the  claim  set 
up  by  Robertson  of  24  years'  undisturbed  possession,  I  need 
hardly  say  that  under  the  Statute  of  Limitations  time  does  not 
run  against  a  person  in  the  position  of  O'Donnell.  I  am  further 
of  opinion  that  if  the  Master  succeeds  in  preventing  the  registra- 
tion of  Robertson  as  owner,  he  should  at  once  commence  an 
action  of  ejectment  against  him,  and  that  the  costs  of  all  pro- 
ceedings taken  by  the  Master  in  support  of  the  caveat,  and  in 
bringing  an  action  of  ejectment,  if  necessary,  should  be  paid  out  of 
the  fund  provided  by  s.  140  of  the  Act.  It  strikes  me  as  possible 
that  the  reason  why  the  officials  at  the  Lands  Titles  Office  did  not 
communicate  with  the  Master  in  Lunacy,  though  fully  aware  of 
the  lunacy  of  the  transferror,  may  have  been  that  they  did  not 
think  it  worth  while  to  do  so.  If  that  is  the  true  state  of  the 
case,  some  pro^flion  ought  to  be  made  to  prevent  the  recurrence 
of  anything  of  the  kind. 

Application  granted. 
Solicitor  for  applicant :    a^Beckett, 
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iLWiESDWEfiT—Amendment  of  pUadingt  on 
demurror — See  Plbadiitg. 

ABTICLED  CLERK  — IUne49—Inoomplete 
Morvice — Fre^h  ariieles  necessary  to  complete 
five  yearsJ]  Where  an  artioled  olerk  served 
four  years  and  fivo  months  under  his  articles 
and  was  then  oompelled  from  ill-health  to  bo 
absent  nearly  six  months,  and  retoming  the 
day  before  his  articles  expired,  continued  to 
serve  his  master,  but  not  under  articles,  for 
seven  months.  Seld,  that  the  latter  period 
ooald  not  be  reckoned  to  make  up  the 
requisite  period  of  five  years.  But  leave  was 
granted  to  enter  into  fresh  articles,  under  the 
same  or  another  master,  and  to  serve  under 
such  articles  to  complete  the  requisite  period. 
JSatparUyLcBnhiL         ....    yn^ 

AASieiSliMT—Aesignment  of  estaie—Suffi- 
eiency  of  schedules — See  Plsading. 

ATTORNEY    AND    SOLICITOR- Co^e^— 

Taxation — Costs  of  making  abstracts  of  title — 
Alleged  agreement  for  specified  sum — Jurisdic^ 
Hon  of  master  vn  taxation — Action  by  solicitor 
— JmrisdicHon  of  Court  to  stay  proceedings'] 
On  taxation  of  a  solicitor's  bill  of  cost  for  66/. 
for  making  certain  abstracts  of  title,  the 
Master  holding  thst  the  solicitor  had  agreed 
to  do  the  work  for  a  specified  sum  for  each 
abstract,  taxed  the  bill  down  aooordingly  to 
16/.  14s.,  which,  after  deducting  the  costs  of 
taxation,  left  11.  12f.  lOd,  Thereupon,  the 
solioitor,  M.,  commenced  an  action  at  law 
against  his  (dient,  to  recover  66/.,  and  refused 
to  give  up  the  deeds.  Held,  that  M.  was  in 
error  in  suing  for  the  661.,  and  that  his  proper 
course  was  to  have  applied  to  the  Primary 
Judge  in  Equity  for  a  review  of  taxation : 
ordered  that  the  action  be  stayed  and  the 
deeds  brought  into  Court  pending  an  applica- 
tion for  review.  Sx  parte  Habpib;  In  re 
McCuUiOGH 167 

2*^—  Misconduct  —  Misappropriation  of 
clients  money — Exercise  of  summary  jwrisdic* 
fiats  of  the  Court  to  strike  off  the  roUs.j  Where 
an  attorney  has  received  money  to  the  use  of 
his  client,  and  has  not  accounted  for  it,  he  is 
liable  to  be  struck  off  the  rolls.  The  fact  that 
in  the  ordinary  course  of  his  business  he  paid 
the  money  into  his  banking  account,  and  was 
unable,  through  monetary  difficulties,  to  draw 
it  ont  when  it  was  required,  is  not  a  sufficient 
ezplaiiation.    Nor  is  it  enough  that  he  has 


actually  paid  it  before  the  rule  comes  on  for 
argument.  In  re  D.  B.  Walkbb,  Ex  parte 
EsKP;   Sam^,  Ex  parte  BoTTBXLL         -    171 

3. Misconduct  —  Practice    where   charge 

may  amount  to  criminal  offence — Reference  to 
Attomey-Qeneral  —  No  crimincU  proceedings 
taken — Inquiry  by  Supreme  Court — Attorney 
censured  and  ordered  to  pay  costs-^  Contract 
to  do  work  for  a  specific  sumJ]  A  firm  of 
tailors,  having  bought  200  acres  of  land  in  a 
remote  mountainous  district  for  200/.,  issued 
circulars,  falsely  alleging  that  certain  prize- 
drawings  had  taken  place,  and  informing  each 
person,  to  whom  they  addressed,  that  he 
was  the  "  lucky  winner  "  of  a  block  of  the  said 
land,  consisting  of  one-tenth  of  an  acre.  The 
circular  continued: — "As  deeds  for  freehold 
blocks  cost  in  a  regular  way  about  5/.  os,,  we 
have  made  a  contract  with  our  solicitor  to 
complete  deeds,  abstract  of  title,  registration 
stamp,  &c,,  for  the  sum  of  31.  ds"  L.  was  the 
solicitor  referred  to,  and  in  fact  agreed  to 
charge,  and  only  received,  11.  4s.  for  each 
conveyance,  &c.,  of  which  1629  had  been 
registered.  Upon  affidavits  setting  out  the 
above  facts,  and  alleging  that  several  persons 
who  had  taken  those  conveyances  haid  been 
unable  to  identifv  their  land,  a  rule  was 
granted,  on  the  application  of  the  Incorporated 
Law  Society,  callmg  upon  L.  to  answer  the 
charges  contained  in  the  said  affidavits.  Held, 
that,  inasmuch  as  the  charge  might  amount  to 
an  indictable  offence,  the  proper  course  was  to 
allow  the  matter  to  stand  over  generally  in 
order  to  see  whether  criminal  proceedings 
would  be  instituted  by  the  Attorney-General. 

The  Attorney- General  having  declined  to 
prosecute,  the  matter  was  again  brought 
before  the  Court  in  a  subsequent  term.  Held 
Cpei  Faucitt  and  Innbs,  JJ.),  that  L.'s  conduct 
was  highly  reprehensible,  but  not  deserving  of 
greater  punishment  than  the  severe  censure  of 
the  Court  and  payment  of  costs.  Per  the 
Chisv  Jvsticv  : — If  L.  had  been  from  the  first 
cognisant  of  and  a  participator  in  the  fraud, 
he  ought  to  be  removed  from  the  roll.  Under 
all  the  circumstances  of  the  case,  he  was  of 
opinion  that  L.  should  be  suspended  from  the 
practice  of  his  inrofession  for  six  months.  Per 
Faucst^,  J. :— ^There  was  nothing  wrong  in  L., 
as  a  solicitor,  making  a  contract  to  do  work 
for  a  specific  sum,  as  the  reasonableness  of 
the  contract  could  be  determined  on  taxation. 
In  re  Liiwis  Lsvr  -       •       •       -       -    847 
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4«— Jfi»coji4tk?<  —  Inquify  postponed  for  1 
eieil  action  to  be  brought — Refusal  to  deliver  up 
deedt — Dithonenty—Sirurk  off  ro//.]  K  ,  a 
^oii^titMi',  b«*iMjj;  oi'-leivd  !■>  *.iii<\vi"  atfidnvita 
chargin;,;^  liim  wiio  refusiiiv;  to  d^inver  up  t)  Ji 
client  a  certain  mortgage  deetl,  bwore  that  no 
Buch  deed  was  ever  prepared  by  him.  The 
Court  ordered  the  matter  to  stand  over  until 
this  and  other  questions  of  fact  in  dispute 
should  be  settled  in  an  action  at  law  at  the 
suit  of  the  client.  In  the  meantime  an 
instrument  of  mortgage  sijgned  by  K.'s  client, 
aod  by  K.  as  attesting  witness,  having  been 
produced  in  certain  Police  Court  proceedings, 
was  sent  to  the  Prothonotary,  and  laid  before 
the  Court.  E.,  being  called  upon  for  an 
explanation,  merely  stated  through  his  counsel 
that,  owing  to  his  business  haying  fallen  into 
neglect  through  domestic  bereavement,  he  had 
forgotten  all  about  it.  Keld^  that  K.  must  be 
struck  off  the  roll.  Order  accordingly.  1%  re 
Kbbbioan 806 

5. Attomeye  CotU  Act  (11  Vie,  No,  33), 

<.  IS — Unauthoriwd  person  drawing  a  convey- 
ance— Contempt  of  Court — FunUhment.'\  K. 
was  called  upon  to  shew  cause  why  he  should 
not  be  deemed  guilty  of  and  punished  for  con- 
tempt of  Court,  "  for  that  he,  not  being  a 
barrister,  attorney,  or  solicitor,  ^.  .  .  . 
did,  in  expectation  of  fee,  gftin,  or  reward,  and 
in  violation  of  the  Act  11  Vic.  No.  83,  draw  or 
prepare  a  certain  conveyance  relating  to  oer- 
tain  real  estate."  It  appeared  that  E.,  an 
auctioneer's  clerk,  had,  for  a  fee  of  30#.,  pre- 
pared a  conveyance,  the  formal  parts  of  whi(di 
were  printed,  of  certain  land  sold  at  auction 
by  his  employers  to  one  B.,  who  afterwards 
being  about  to  sell  the  land,  found  that  the 
conveyance  was  imperfect  and  did  not  disclose 
a  good  title.  E.  filed  an  affidavit  admitting 
that  he  had  been  guilty  of  contempt,  and  ex- 
pressing his  regret  for  having  in  ignorance 
infringed  the  Act ;  and  stating  that  the  land 
in  question  belonged  to  his  mother,  and  that 
he  had  the  forms  printed  for  his  own  private 
use  in  his  own  fanuly  transactions.  EM,  that 
E.  must  pay  a  fine  of  lOL,  and  also  a  sum  of 
10/.  towards  the  costs  of  the  Law  Institute. 
In  re  EiNo,  Ex  parte  Inoobpobatsd  Law 
Institute S^ 

6. Attorneys  Costs  Act  (11  Vic.  No.  33), 

s.  14 — Certificated  conveyancer  —  Alleged  mis- 
conduct— Summary  jurisdiction  of  the  Court — 
CostsJ]  The  Court  has  jurisdiction  to  deal 
summarily  with  certificated  conveyancers  for 
professional  misconduct.  This  summary 
jurisdiction  will  only  be  exercised  in  the 
clearest  cases  of  misconduct ;  it  is  not  enongh 
to  show  that  a  professional  man  has,  by  his 
negligence,  made  himself  civilly  resoonsible. 
L.,  a  certificated  conveyancer,  upliftea  certain 
deeds,  with  his  clients  authority,  from  the 
bank,  where  they  were  deposited,  as  L.  was 
told,  and  always  believed,  for  safe  custody 
only.  L.,  however,  gave  a  receipt  for  the 
deedfl,  with  the  Wordi  "  returnable  on  demand" 


added.  After  the  deeds  had  been  allowed  ti 
remain  with  him  for  five  months,  he  haadai 
them  over  to  a  mortgagee,  to  whom,  sad  u 
:un;Mr«ia»c«*  with  hiji  dinnt's  in^rurtion»,  be 
htid  pt*i'p:tre'i  a  mortgiige  of  the;  land  to  which 
tliti  deeds  referred.  Subsequently  the  bsok 
demanded  the  return  of  the  deeds.  L. 
explained  how  he  came  to  part  with  the  deeds, 
and  said  that,  as  he  had  always  been  infomed 
that  the  deeds  had  been  deposited  with  the 
bank  for  safe  custody  only,  and  not  by  way  of 
security,  he  had  forgotten  that  the  reeeipt 
contained  the  words  "returnable  on demaad." 
The  bank  oomm^noed  a  satt  in  Squity  aganst 
L.,  and  afterwards  obtained  a  mle  mUiog 
upon  L.  to  show  cause  why  he  should  no* 
deliver  up  the  deeds,  and  answer  certain  aft- 
davits.  Held,  that  though  L.  might  be  dvillj 
responsible,  the  bank  had  not  mMe  out  a  ease 
of  misoonduot  which  the  Conrt  eould  deal 
with  summarily.  If  L.'s  explanation,  wUA 
he  had  made  in  a  letter  to  the  bMik,ftDdaAB^ 
wards  in  his  statement  of  defenoe  in  Eqoi^, 
had  been,  as  it  ought  in  faimeas  to  have  mb, 
referred  to  in  the  affldavita  upon  which  the 
rule  iMsi  was  obtained,  that  mle  wodd  att 
have  been  granted.  Therefore,  the  mla  «ai 
diacharged  with  eoett.  Per  Fauobtt,/.  Ab 
a  OBse  of  negligence  had  been  made  ovt^tiM 
rule  ought  to  be  diacharged  without  costa.  Is 
re  Ljiwib,  Bm  parte  Thji  Aubtbauav  Jonr 
Stock  Bajtk 181 

7«  Privileged    commtmieaHon  Mmm 

atiorAey  and  client — Set  Eyidcvci. 


BANK— JadorMmeiU  qf  bill  of  ladim^  (f- 
See  Bill  of  LADnra. 

BILL    OF    EXCHAlf tf E  —  JToiics    <^   Us- 

honowr — ^Indorses  against  indorser — Subssqmssi 
action  by  indorsee  (holder)  upon  arigiaal  eea- 
sideraiioncLaeheS'-^ayment — BstoppeL]  The 
plaintiffs  sold  goods  to  the  defendant  to  the 
amount  of  ISL  16s.  lid.,  and  to  the  defci- 
dant's  son  to  the  amount  of  682.  The  defaa> 
dant'a  son  thereupon  made  a  promissory  note 
in  favour  of  the  defendant  for  812. 16t.  lid., 
which  the  defendant  indorsed  to  the  plaintift. 
The  note  was  dishonoured  at  matority,  and  the 
plaintiffs,  who  were  then  the  holders,  sued  the 
defendant  on  the  note  in  a  District  Couztk  and 
recovered  a  verdict,  which  was  set  aside  on 
appeal  on  the  ji^und  that  the  defeodut  bed 
not  received  due  notice  of  dishonour.  He 
plaintiffa  thereupon  sued  to  reoorer  18L  16i. 
lid.,  the  price  of  the  goods  sold  to  the  defe^ 
dant.  Held  (reversing  the  decision  of  the 
District  Court  Judge),  that  the  laehss  of  the 
plaintiffs  in  not  g^Ting  the  defendant  dm 
notice  of  dishonour,  operated  so  as  to  maka 
t^e  note  equivalent  to  payment  as  between  the 
plaintiffs  and  the  defen<tent ;  and  that  thei^ 
fore  the  plaintiffs  were  not  entitled  to  IhO 
back  and  sue  npon  the  original  ooaflideiatiaB. 
FimMBB  V.  M'Cabs         •       •       .       .  M 
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BILL  OF  hkDTSiSh-CMgioms  E^ffnMum  Act 
(42  Vic.  No.  19),  w.  4Ar-4Q^D6livery  into  lighters 
•^Indorsmnent  of  hill  of  lading — Union  Bank 
Act  (11  Vie.)']  The  indorsee  of  a  bill  of  lading 
songht  to  have  the  goods  deUvered  into  lighters. 
The  bill  of  lading  prorided  only  to  haye  the 
goods  delirered  at  a  wharf  in  Sydney,  and  the 
■eotions  of  42  Vie.  No.  19,  which  provide  for 
ijpeeial  delireiy,  had  not  been  complied  with. 
A  general  form  of  entry  only  had  been  used ; 
the  form  containing  the  name  of  a  wharf  and 
the  words  "  to  be  Ughtered."  The  bill  of 
lading  was  indorsed  in  blank  by  the  consignor, 
and  subsequently  was  indorsed  in  blank  by  a 
dttrk  of  the  Union  Bank,  Sydney,  on  behalf  of 
the  bank.  The  Uwitm  Bank  Act,  11  Vic,  enacto 
that  all  contracts,  assignments,  &c.»  to  be 
effeetoal  must  be  made  by  the  inspector,  for  the 
time  being,  of  the  bank.  The  Companiee  Act, 
i.  79,  provides  that  bills  of  exchange  and  pro- 
misaoiy  notes  only,  may  be  indorsed  by  any 
person  acting  on  behalf  of  the  oompany.  Meld, 
that  the  defendant  was  not  bound  to  deliver 
the  goods  into  lighters,  ffeld,  also  (Faucctt,  J., 
dissenting),  that  the  indorsement  by  the  bank 
not  having  been  made  by  the  inspector,  was  not 
an  assignment  by  the  bank,  and  did  not  pass 
the  property  in  the  bill  of  lading.  Stswart  v. 
DoBnTT. 4S& 

BILL  OF  HkL^-BiU  of  eale  over  f^trmture 
mU0wed  to  insolvent  (grantor)  by  creditor* — Bee 
Insolvvnct;  and  see  Evidinci. 

BT-LAW — Construction — Public  Vehicles  Begu- 
laiian  Act  (36  Vic,  No.  14),  ss.  16,  1^— 
Metropolitan  Transit  Commissioners' bylaws — 
By4aw  28 — Cab  standing  longer  than  necessary 
for  taking  up  or  setting  down  passengers — 
Cctbman  engaged  by  the  day  not  plying  for  kire.] 
A  cabman,  who  is  engaged  by  the  day,  and  is 
waiting  for  his  fare,  cannot  be  prosecuted  under 
by*hiw  28  of  the  Metropolitan  Transit  Com- 
missioners' by-laws  for  "  permitting  his  cab  to 
stand,  &c.,"  in  the  street;  as  he  is  not  plying 
for  hire.  Queers,  whether  a  cabman  may,  tnough 
engaged,  be  charged  with  causing  an  obstruction 
in  the  street  under  the  same  by-law.  Bx  parte 
Cbibb. 400 

And  see  Municipalitixs. 

CERTIFICATED     CONYETANCER  —  See 

Attornbt  and  Solicitob,  6. 

CERTIORARI— fiemovaZ  of  cause  from  Dis^ 
iriet  Court — Diff'erence  of  opinion  of  District 
Court  Judges  —  Balance  of  ccnwsfnierMe  — 
Esepeius.]  The  Court  will  not  remove  by 
eertiorari  from  the  Metropolitan  District  Court 
to  the  Supreme  Court,  in  a  cause,  properly 
triable  in  the  District  Court,  merely  because 
the  two  Metropolitan  District  Court  Judges 
differ  in  pinion  as  to  the  point  of  law 
involved.    Fox  v.  Ashwiv  (1)        -       >    392 

COHTAXY—AeHon  for  ealU— Plea  of  aUeged 
wnmepresentation  by   direeiors   that  the  eaUe 


would  he  devoted  to  a  certain  purpose — No 
allegation  of  fraud — No  repudiation  of  shares.l 
To  an  action  for  calls  on  shares  in  a  limited 
oompany,  the  defendant,  a  shareholder, 
pleaded  that  the  plaintifF  company,  in  order 
to  induce  him  to  buy  the  shares  of  one 
H.,  represented  to  the  defendant  that  if 
he  would  purchase  H.'8  shares  the  call  tiien 
due  and  all  future  calls  would  be  applied  for 
the  purpose  of  developing  tiie  property ;  and 
the  plea  went  on  to  aver  that  the  said  calls 
sued  for  were  made  by  the  directors  for  the 
purpose  of  reducing  their  indebtedness,  and 
that  nothing  would  be  left  for  the  development 
of  the  property,  and  the  defendant's  shares 
would  become  wholly  useless  to  him.  Held, 
on  demurrer,  that  the  plea  was  no  answer 
to  the  action,  as  no  fraudulent  misrepresenta- 
tion of  an  existing  fact  was  alleged.  Hie 
defendant's  remedy  was  a  suit  in  equity  for 
specific  pezformance.  Thb  Bxndimbeb  Tin 
Mining  Co.  v.  Niwton.       -       -       -      28 

CONDITIONAL  PURCHASES  —  See  Con- 
TRACT,  8— Cbown  Lands. 

CONTRACT— S'aZtf  of  sheep^Vaivery^  Cash 
payment— Vendor^ s  lien.]  The  plaintiff  agreed 
to  purchase  certain  cattle  from  the  defendant 
for  cash,  and  paid  a  deposit.  On  his  arriving 
at  the  defendant's  station,  the  cattle  were 
counted,  and  the  defendant  allowed  the 
plaintiff  to  start  them  on  their  journey,  the 

Slaintiff  at  the  same  time  saying  to  the 
efendant,  "  I  will  now  go  up  to  the  house 
(four  miles  off)  and  pay  you."  He  did  not, 
however,  pay  the  balance  of  the  purchase 
money  in  cash.  The  defendant,  thereupon, 
retook  possession  of  the  cattle  and  scattered 
them  over  his  run.  Held,  that  the  vendor  cUd 
not  waive  his  right  of  lien,  as  the  delivery  was 
only  conditional  upon  payment  in  cash  :  that 
condition  not  being  penormed,  he  had  a  right 
to  retake  the  cattle.  Held,  per  Stxphsn,  J., 
that  there  was  no  delivery  at  all.  Kidhan  v. 
Pattbbson 290 

2. Sale  of  sheep—*'  Sheep  shewn  by  seller  " 

—  Construction  of  contract — Misdirection  — 
Measure  of  damages.]  By  an  agreement 
in  writing,  dated  July  23rd,  1885,  the 
defendant  agreed  to  buy  sheep  of  certain 
quality  and  breeding,  "  which  were  shewn  by 
the  seller  to  Mr.  6.  on  purchaser's  behalf." 
B.  had  reported  to  the  defendant  in  May,  and 
again  on  July  20t.h,  that  he  had  seen  all  the 
sheep,  and  approved  of  their  quality  and  breed- 
ing; and  the  plaintiff  assured  the  defendant 
before  the  contract  was  signed,  that  he  had 
shewn  the  sheep  to  B.  In  September,  when 
B.  went  on  defendant's  behalf  to  mark  the 
lambs  and  arrange  for  taking  delivery,  he  told 
the  plaintiff  that  the  sheep  then  pointed  out  to 
him  as  those  sold  to  the  defendant  were  not 
the  same  which  he  had  seen  before ;  and  he 
wrote  to  defendant  saying  that  the  sheep  were 
not  up  to  sample.  In  an  action  against  Uie 
defendant  for  refusing  to  accept  the  sheep. 
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it  appeared  that  B.  only  saw  900  of  the  sheep 
in  mAj,  and  abont  2000  in  July ;  bat  it  was 
proved  that  on  tioth  occasions  the  plaintiff 
afforded  him  ample  opportunity  of  seeing  all 
the  sheep,  if  he  had  so  desired.  Verdict  f^r 
plaintiff;  damages,  9781.  Held,  on  motion 
to  enter  a  nonsuit  or  for  a  new  trial,  that  the 
Judge  wat  right  in  refusing  to  nonsuit,  as 
there  was  eTidence  of  statements  by  B.  that 
he  had  seen  the  sheep.  Held,  also,  that  the 
evidence  shewed  that  the  contract  had  been 
fairly  and  reasonably  complied  with  by  the 
plaintiff,  who  was  not  bound  to  shew  B.  every 
single  sheep.  Held,  also,  that  it  would  not 
have  been  a  wrong  direction  to  have  told  the 
jury  that  it  was  not  necessary  that  all  the 
sheep  should  have  been  shewn  to  B.;  but 
that  a  direction  that  it  was  not  necessary 
for  B.  to  have  seen  more  sheep  than  he  saw  in 
May,  or  that  it  was  sufficient  if  he  had  seen 
only  part  of  the  sheep,  would  have  been  wrong. 
Held,  also,  that  the  Court  could  only  look  at 
the  contract  itself,  and  that  therefore  the 
Judee  was  right  in  disallowing  a  question  put 
by  defendant's  counsel  to  defendant,  "  Would 
you  have  entered  into  the  contract  unless 
you  had  been  assured  by  the  plaintiff 
that  B.  had  seen  all  the  ewesP"  Held, 
further,  that  the  proper  measure  of  damages 
was  the  difference  between  the  contract  price 
and  the  price  at  which  the  sheep  were  sold  at 
auction,  although  they  were  bought  in  by  the 
plaintiff,  and  afterwards  reaused  lugher 
prices.  Per  Fatjcbtt,  J.,  following  the  Pruden- 
tial Asturance  Co.  v.  Edmonda  (L.B.  2  App. 
Cas.  507j.  Where  a  Judge  has  wrongly  or 
imperfectly  directed  a  jury,  the  verdict, 
whether  right  or  wrong,  must  be  set  aside. 
Strickland  v.  MgCulloch   -       -       .    824 

8«  -^—Measure  of  damaget — Sale  of  etcOion 
— Conditional  pwrAates  under  mortgage  to  de- 
fendant {lyendor)  included  in  sale,  but  forfeited 
— Breach  qf  agreement  to  hand  over  eert^lcatee 
of  conformity — Poeaeseory  titled]  The  defendant 
sold  to  the  plaintiffiB  a  station,  including  certain 
conditional  purchases,  the  certificates  of  con- 
formity in  respect  of  which  were  to  be  handed 
over  to  the  plaintiffs  at  completion  or  at  the  end 
of  12  montns.  It  turned  out  that  one  of  these 
conditional  purchases  was  forfeited,  and  that 
therefore  the  defendant  could  not  hand  over  the 
certi6cate.  It  also  appeared  that  the  lands  were 
under  mortgage  to  the  defendant.  The  defen- 
dant did  not  plead ;  judgment  was  sign  3d ;  and 
the  case  now  came  on  for  assessment  of  damages. 
Held,  that  the  proper  measure  of  damages  was 
the  freehold  value  of  the  land  less  the  amount 
per  acre  which  the  plaintiffs  would  have  had  to 
pay  to  convert  their  title  into  a  freehold.  Held, 
aho,  that  the  plaintiffs  got  no  possessory  title  in 
the  true  sense  of  the  word.  A  possessory  title 
.means  a  good  holding  title;  but  the  plaintiffs 
were  liab&  to  be  turned  out  at  any  moment  bj 
the  Crown  or  by  a  selector.  Held,  further,  that 
the  Jud^e  was  right  in  not  leaving  to  the  jury 
the  consideration  of  the  question  that  the  lands 
were  under  mortgage  to  the  defendant,  and  that 


the  plaintiffs  were  not  eoAitiM  to  a  tiaarfer 
until  the  end  of  three  yean  from  Januaiy,  1886. 
WiLBOir «.  LoxAX. ...        -       -   878 

4,  CometmctUm    of — "Advance   eom- 

miseion  "  to  hook  canvaeeere — BimA  Jide  ordert 
—  Repudiation  —  Refund  of  '*  adoanee  com- 
flitmoiw."]  W.  was  engaged  under  a  written 
agreement  as  a  canvasser  for  the  "  Fiotofesqiae 
Atlas "  Company  {  he  was  to  reoeive  15  percent, 
commission  on  each  order,  of  which  7i  per  oeal. 
was  to  be  paid  as  an  '*  advance  commission"  on 
the  receipt  by  the  defendants  of  each  homdfide 
order  procured  by  the  plaintiff.  The  agreement 
provided  that  if  the  plaintiff  should  ''reoeive 
payment  in  advance  of  the  delivery  for  say 
orders  which  will  afterwards  fail  to  be  paid  lor, 
he  shall  refund  all  such '  advanoe  oonmdssions.' " 
Whfle  the  "Atlas"  was  in  coarse  of  delivsvy, 
and  before  the  balance  of  the  oommissien 
became  due,  a  number  of  orders  for  which  the 

Slaintiff  received  7i  per  cent,  were  repadisted. 
leld^  that  the  defenfUrUts  were  entitled  to  tiis 
set  off  claimed  in  respect  of  orders  not  honiLfiie\ 
and  that  they  need  not  wait  till  the  whole  work 
was  ready  for  delivery.  Held  (Imns,  J., 
diatentienie),  that  the  7i  i^r  cent,  was  the 
"  advanoe  commission"  mentioiiedin  the  agree- 
ment. Per  Ikivb8»  J.  The  adva&oe  otmimis- 
sion  was  the  7|  per  oent,,  which  would  not  be 
earned  till  sixteen  parts  of  the  -*  Atlas  "  wera 
delivered  and  paid  for.  Wat  v.  Pictubmqvi 
Atlas  Co. 884 

5* Sole  of  goode-'Contirucikm'-*' Tke 

qyMutiiy  toii^  loe  ecpsef ,  be  aftoii<" — Words  ef 
egpeeiaiiefn  and  not  eoniraet.]  S.  wrote  to 
H.  on  the  8tii  Dec.,  1881,  as  foUowa:  <'We 
propose  tendering  for  the  supply  of  floor  to 
the  French  Oovemment,  New  Caledooia*  for 
the  flour  requhred  for  1882.  ProbftUy  Ute 
deliveries  will  extend  to  Febnuury  or  March. 
TTie  quantity  required  wiU,  Vfe  enpect^  he  aheui 
1100  to  1200  tone  eupeifine,  a/nd  1600  to  1800 
tons  fine; "  and  asked  for  their  prioes,  whieh 
H.  telegraphed,  and  then  wrote  :  "  We  beg  to 
confirm  now  tiiis  offer  to  yon  for  the  Iww 
Caledonian  contract,  and  we  trust  the  lownesi 
of  our  quotations  may  lend  to  bnsinees.''  8. 
accepted  H.'s  t^rms,  subject  to  the  tender 
being  successful.  S.  only  obtained  the  con- 
tract for  the  fine  flour;  and  informed  H., 
who  telegraphed  :  **  We  confirm  contract  tat 
portions  accepted  by  Noumea  Qovemmeat." 
The  quantity,  in  fact,  required  by  the 
Noumea  Government  was  more  than  IGoOtons. 
Held,  that  by  their  contract,  H.  was 
bound  to  supply  the  quantity  of  fine  flour 
required  by  the  French  Qovemment,  tiie 
words  ''  the  quantity  required  will,  we  expect 
be  about  1500  to  1600  tons  fine,"  being  words 
of  expectation  only,  and  not  words  of  oontraet 

The  contract  between  the  French  OovenuBsnt 
and  S.  contained  a  condition  reserving  to  tiie 
French  Government  the  right  to  increase  or 
diminish  by  25  per  cent,  the  quantity  msn- 
tioned  in  the  advertisement  caUinff  for  tenders. 
Held,  that  such  a  conditioii  in  sach  a  eontiact 
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WM  not  nnreMonftble,  and  H.,  though  not 
direetlj  bound  by  that  or  any  other  condition 
of  th«  French  contract,  was  bound,  under 
his  contract  with  S.,  to  supply  the  additional 
quantity  so  required.  Held,  also,  that  H., 
having  wroBjrftdly  refused  to  supply  the  full 

rantity  of  flour  required,  was  liable  to  pay 
what  8.  had  lost  by  demurrage.  The  ver- 
dict for  S.,  with  5981. 16«.  damages  for  short 
detivery,  and  76Z.  damages  for  demurrage,  to 
stand.  Bule  discharged  with  costs.  Stokbb 
V,  Habt 447 

iL (Juaranfw— "  JTetindertdkeonhehdlfof 

L,  tapay" — Jntewtwn  qf  parties^Surrounddng 
eiratmitwMM-^Fersondl  liainUiyJ]  Or.  having 
cxHumeneed  an  action  against  L.,  and  being 
about  to  apply  for  a  writ  of  ea.  re.  for 
his  axrest,  his  solicitors  received  the  fol- 
lowing letter  from  the  defendants,  L.'s 
•olicitors :— "  In  this  case  we  have  seen  the 
defendant,  who  is  about  to  leave  the  colony 
to-mortow,  and  will  probably  not  return.  As 
it  will  be  impossible  in  the  meantime  to 
examine  him  de  bene  e$89,  we  propose  to 
settle  this  case  by  referring  it  at  once  to  some 
m'^mber  of  the  Bar,  or  to  a  merchant  to 
arbitrate  upon,  and  we  undertaJce,  on  behalf  of 
ike  defendant,  to  pay  any  sum  that  may  be 
awarded  against  him  in  case  he  is  found  to 
blame  or  responsible  for  the  accident  to  your 
client.  It  will  not  be  necessary  to  have  any 
agreement  of  arbitration,  and  an  order  of 
reference  can  be  subsequently  drawn  nunc  pro 
tune.  The  advantage  of  this  course  will  be 
that  the  arbitrator  may  go  on  board  the  ship 
before  she  leaves  the  port,  and  inspect  the 
locus  in  quo.  Your  early  attention  will  oblige. 
— Yottrs  truly,  Norton  and  Smith,"  L.  was 
allowed  to  go ;  and  an  award  was  made  in  the 

glaintiiPs  nivour.  Meld,  that  looking  at  the 
itention  of  the  parties  and  the  surrounding 
dreumstances,  when  the  letter  was  written,  the 
defendants  were  personally  liable  to  pay  the 
sum  awarded.    Gorkan  «.  Nobtom        -    479 

G0ST8  —  TatMtion  —  Sxpeneee  of  country 
attorney  coming  to  Sydney  to  conduct  cause— 
£xpense$  qf  country  attorney  as  witnese— 
JHecretion  of  Prothonotarjf  —  No  review  as 
to  trifling  amounts  —  Practice  —  Discovery  — 
Vnneceeaary  a£idavits.^  In  an  action  to 
leoover  14552.  on  a  policy  of  Are  iasurance, 
which,  when  part  heard,  was  referred  by  con- 
sent to  arbitrators,  who  awarded  the  plaintiffs 
1072i.,  the  Prothonotary  on  taxation  of  costs 
taxed  o£F  altogether  an  item  of  1732.,  the 
expenses  of  the  plaintiffs'  countrv  attorney. 
These  expenses  were  claimed  in  the  affidavit 
of  increase,  on  the  grounds  that  the  attorney's 
attendance  in  Sydney  was  necessary  for  the 
proper  management  of  the  cause  at  the  hear- 
ing, and  also  that  he  was  a  necessary  and 
material  witness.  Held,  that  both  questions 
were  entirely  in  the  discretion  of  the  Prothoao- 
tary,  and  that  the  Court  would  not  interfere,  as 
it  was  not  shewn  that  the  Prothonotary  was 
elearly  wrong  in  the  exercise  of  that  discre- 


tion. Hdd,  also,  as  to  another  item  of  2L  17s., 
which  was  disallowed,  that  the  amount  waa 
too  small  for  the  Court  to  interfere.  Per 
Daslxt,  C.J.  As  to  the  item  of  21. 17s.,  that 
the  Prothonotary  was  right  in  refusing  to 
allow  the  costs  of  affidavits,  &o.,  incurred 
through  the  plaintiffs' unnecessary  opposition  to 
a  summons  for  discovery.  Bokbala  £^abmbbb' 
Plovb  Mills  Co.  v.  Yicroaii  Insubancs 
Co. 85 

2»^^—'TaaMitioin^Number  of  counsel  on  refvr- 
enca  to  arbitration — Discretion  of  Prothtmotary.'] 
There  is  no  rule  that  on  the  taxation  of  the 
costs  of  a  reference  to  arbitration,  only  one 
counsel  will  be  allowed  on  each  side.  Each 
case  most  depend  on  its  own  particular 
circumstances.  Upon  the  trial  of  an  action  in 
the  Supreme  Court,  the  case,  after  being 
opened*  was  referred  by  consent  to  arbitration. 
Two  counsel  were  retained  for  the  plaintiff  on 
the  trial.  The  Prothonotary,  on  taxation  of 
costs,  refused,  as  he  said,  in  his  discretion,  to 
allow  the  costs  of  the  refresher  fees  of  the 
phuntiff's  junior  counsel.  Held,  that  the 
Prothonotary  had  wrongly  exercised  his  dis- 
cretion, and  a  review  was  ordered.  Wilson  v. 
LojfAX  (No.  1) 94 

8. Certificate  under  s.  101  of  the  District 

CouHs  Act  (22  Vic.  No.  IS)— Detinue  of  deeds 
and  breach  of  contract  —  Verdict  —  Amount 
recovered."]  In  an  action  brought  in  the 
Supreme  Court  for  the  detinue  of  title  deeds 
and  breach  of  contract  to  return  them,  a 
verdict  was  given  for  the  plaintiff,  with  251. 
damages  for  breach  of  contract,  and  the  return 
of  the  deeds  or  their  value,  which  the  jurv 
assessed  at  2791.  The  deeds  were  retumea. 
The  defendant  asked  the  Judge  to  hold  that 
the  case  was  within  s.  101  of  22  Vic.  No.  18, 
and  that  the  plaintiff,  having  recovered  a  sum 
"  not  exceeding  801.,''  must  obtain  a  Judge's 
certificate  before  he  would  be  entitled  to  his 
costs.  Held  (on  reference  to  the  Full  Court), 
that  the  deeoB  having  been  returned,  the  ver- 
dict only  stood  for  251.,  and  at  most  Is. 
nominal  damages,  and  that  therefore  the  case 
was  within  the  statute.  Held  also,  that  the 
case  being  one  that  ought  to  have  been 
brought  in  the  District  Court,  no  certificate 
would  be  granted.  Judgment  for  the  defen- 
dant.   MiLLBB  V.  Hall.       ...    4^ 

4« Tawation — See  also  Attobnbt  and 

Solicitob. 

5« Under  Real  Property  Act— See  Bbal 

Pbopebtt. 

CRIACINAL  LAW—  Arson  —  Indictment  for 
setting  fire  to  shop  with  intent  to  defraud — Shop 
not  insured — Evidence  of  intent  to  bum  goods 
which  were  insured— Conviction  susiainect— 46 
Vic.  No.  17,  »s.  178,  181.]  The  prisoner  was 
charged  with  having  "  maliciously  set  fire  to  a 
shop  with  intent  to  defraud."  No  evidence  was 
given  that  the  shop,  which  was  rented,  was 
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insured;  but  it  was  proved  that  the  gooda 
were  insured  for  5001.  The  evidence  shewed 
that  these  goods,  except  about  50/.  worth,  had 
been  suyrreptitiously  removed  before  the  fire  ; 
that  fires  had  been  lighted  in  27  different 
places  in  the  shop  ;  and  that  the  buildiuir  was 
partially  burnt.  For  the  prisoner,  it  was  con- 
tended that,  if  his  object  was  to  burn  the 
goods  with  intent  to  defraud,  he  could  not  be 
convicted  of  setting  fire  to  a  shop  with  intent 
to  defraud,  the  shop  being  uninsured.  Seld, 
that  the  setting  fire  to  the  goods  and  the  set- 
ting fire  to  the  shop  were  so  much  one  act  that 
it  was  impossible  U>  separate  them  j  and  that 
as  it  was  clear  that  his  object  was  to  burn  the 
goods,  the  intention  was  not  too  remote.  Con- 
viction sustained.    R.  v,  Vining     •        -    500 

2,  Conspiracy  to  defraud—Evidence  of 

other  acts  tending  to  show  general  conspiracy — 
Election  by  CroMon — Criminal  Law  Amendment 
Act  (46  Vic.  No.  17),  «.  331— CXfcer  persons, 
namss  unknown,  jointly  charged— No  evidence  as 
to  such  other  persons."]  Where  two  prisoners 
were  charged  upon  an  information  for  con- 
spiracy to  defraud,  "  that  they  did  amongst 
themselves,  and  with  divers  other  persons, 
whose  names  are  to  the  Attorney-General 
unknown,  conspire  together  to  cheat  and 
defraud."  Held,  that  the  Crown  was  not 
restricted  to  the  proof  of  that  one  particular 
act  of  fraud,  but  that  evidence  could  be  given 
of  other  overt  acts  tending  to  show  that 
similar  fraudulent  practices  had  been  resorted 
to  on  other  occasions,  shewing  that  the 
prisoners  had  been  carrying  out  a  general 
conspiracy  to  defraud.  Held,  also,  that  the 
Crown  could  not  be  put  to  its  election  as  to 
which  particular  act  of  conspiracy  should  be 
proved.  Held  further,  that,  the  Crown  having 
shewn  that  the  two  prisoners  conspired 
together,  it  was  not  necessary  to  prove  that 
"other  persons"  had  been  engaged  in  the 
conspiracy.    Conviction  upheld.    R.  v.  Bba.d- 

POBD   AND   FOBBBB  -  -  -  -        88 

3, .Evidence— statement  by  prisoner  made 

on  former  trial  admissible  in  evidence  against 
him— Criminal  Law  Amendment  Act  (46  Vic. 
No.  17),  «.  470.]  A  statement  made  by  a 
prisoner  under  s.  470  of  46  Vic.  No.  17,  on  a 
former  trial,  when  the  jury  disagreed,  is 
admissible  in  evidence  against  him  at  the 
second  trial.    R.  v.  Hunt  and  Ollivieb     38 

4, Evidence — Confession,  when  admissible 

against  accomplice  —  Cross-examination — Con- 
tradiction.] When  a  witness  is  asked  im- 
material questions  in  cross-examination,  his 
answers  must  be  received,  and  evidence  cannot 
be  given  to  contradict  him.  A  Judge  has  a 
perfect  right  to  disallow  questions  put  for  the 
purpose  of  disparaging  or  torturing  a  witness, 
when  they  cannot  possibly  affect  his  credi- 
bility. A  statement  made  by  J.  in  the  pre- 
sence of  T.,  implicating  both  J.  and  T.,  and 
not  denied  by  the  latter,  although  of  doubtful 


value  as  against  T.,  is  evidence  to  go  to  the 
jury,  who  may  give  weight  to  each  statement 
according  to  the  circumstances  of  the  case. 
R.  V.  Tbickbtt  and  Jobdan    -        -       -    77 

5. False  pretences — StatcTnent  of  existing 

fact.]  '  The  prisoner  S.  was  convicted  on  an 
information  charging  him  with  having  obtained 
30/.  from  A.  by  a  false  pretence  as  follows: — 
"  That  he  the  said  S.  had  301.  to  pay  for  his 
land  to  the  Crown  lands  agent  at  Murrurundi 
on  the  followirg  Wednes(S.y,  and  that  if  he, 
the  said  S.,  did  not  pay  the  said  sum,  his  land 
would  be  forfeited."  Held,  that  the  informa- 
tion was  bad,  as  the  pretence  alleged  did  not 
amount  to  a  representation  of  an  existing  or 
past  fact.  R.  v.  Thorland  (5  N.S.W.  L.R.4122 
approved.    R.  v.  Steel    -        -        -        -    5o 

6, Fraudulent  insolvency— Objections  to 

indictment— 4S  Vic.  No.  17,  ss.  310, 315— «otii« 
of  Insolvency  Court— 98  Vic.  No.  l-AffidavUe—- 
Proof  of  insolvency — Evidence — "Substantial 
wrong  or  other  miscarriage  of  justice"]    The 

Erisoner  was  charged: — 1.  That  his  estate 
aving  been  "duly  ordered  and  adjudged 
to  be  sequestrated  as  insolvent "...  he  did 
"wilfully  and  fraudulently,  &c.,  embezale, 
&c.,  certain  parts  of  his  estate,  effects,  goods, 
money,  Ac."  2.  That  he  "  wilfully  and  know- 
ingly did  falsify  and  mutilate  certain  bocks  of 
account  belonging  to  the  said  estate,  Ac."  A 
third  count  charging  him  with  having  con- 
tracted a  debt  fraudulently  was  struck  out  at 
the  trial.  The  prisoner  was  acquitted  on  the 
second  count,  but  found  guilty  on  the  first.. 
The  following  points  were  reserved : — 1.  That 
the  indictment  is  bad  because  it  includes 
different  offences  not  of  the  same  kind.  2. 
That  the  indictment  is  bad  because  it  includes 
more  than  three  distinct  offences.  3.  That 
there  is  no  legal  evidence  that  the  estate  of  the 
prisoner  was  adjudged  to  be  sequestrated  as 
msolvent.  4.  That  his  Honour  improperly 
admitted  in  evidence  a  paper  purporting  to  be 
a  rule  nisi,  and  a  paper  purporting  to  be  a  rule 
absolute,  adjudging  the  estate  of  the  prisoner 
to  be  sequestrated.  5.  That  the  s^d  alleged 
order  nisi  and  order  absolute  are  improperly 
intituled  **  In  the  Supreme  Court  of  New  South 
Wales,  in  Insolvency."  6.  That  the  neceasary 
affidavit  in  support  of  the  said  alleged  petition 
was  not  sworn  in  the  manner  required  by  lav. 
7.  That  there  was  no  evidence  of  the  receipt 
by  the  prisoner  of  the  sums  of  3961.  Os.  Set., 
6501.  and  68i.  12».  respectively,  or  any  of 
them.  Held  (as  to  first  and  second  points), 
that  the  objections  ought  to  have  been 
taken  by  way  of  demurrer  or  motion  to  quash 
the  indictment  under  s.  310  of  46  Vic.  No.  17. 
Held  (as  to  the  third  and  Rixth  points),  that 
an  order  in  the  InsolTcncy  jurisdiction  being, 
by  38  Vic.  No.  1,  s.  1,  equivalent  to  a  judgment  of 
the  Supreme  Court,  could  not  be  impeached 
except  by  way  of  appeal.  Per  the  C.J. 
The  affidavit  in  support  of  the  petition 
was  properly  sworn  before  a  commissioner 
for  affidavits  by  virtue  of    37    Vic.  No.   10. 
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JSeld    (as    to     the    fourth   point),    that    it 
was  QjinecesBary  to  have  tendered  the  rule 
nisi  in  evidence;  that  the  Insolvency  Court 
being  a  Court  of  record,  it  was  not  necessary 
for  the  Judge  to  8i)?n  the  order,  nbaohite ;  and 
the  paper  purporting  to  be  the  order  absolute 
was  a  proper  record  of  the  order.     Held  (as  to 
the  fifth  point),  that  by  38  Vic.  No.  1  the 
papers    were    properly    intituled    "In    the  , 
Supreme  Court  of  New  South  Wales ;"  if  not,  ' 
the  words  might  be  rejected  as  surplusage. 
Held  (aa  to  the  seventh  point),  that  as  it  was  | 
admitted  that  there  was  evidence  to  go  to  the  ', 
jury  as  to  the  sum  of  760^,  the  point  could  | 
not  be  sustained  as  to  the  other  sums.    Per 
Stsphsn,  J.  (as  to  the  first  and  second  points). 
While  concurring  with  the  rest  of  the  Court, 
he  waa  content  to  rest  his  judgment  upon  the 
proviso  to  8.  428  of  46  Vic.  No.  17,  that  there 
was  no    "substantial  wrong    or   other    mis- 
carriage of  justice."    B.  17.  QOLDBEBO     -     501: 


7.  Forgertf — Criminal  Law  Amendment 

Act  (46  Vic,  No.  17),  eec.  2^Z'-Authority  for 
payment  of  mhoney,']  A  forged  letter,  which 
would  be  a  good  voucher  if  signed  by  the  person 
by  whom  it  purports  to  be  signed,  is  an  authority 
for  the  payment  of  money  under  sec.  253  of  4^ 
Vic.  No.  17.    R.  t>.  RosB  -        -        -    81 


8*  J'wry — Tncomp lete  panel —  Objection  to, 

muH  he  taken  before  trial — Judge**  power  to 
dieeharge  juror*  of  his  own  motion  for  physical 
ineapaeity—Jury  Act  (11  Vic.  No.  20),  #.  89— 
Criminal  Law  Act  (46  Vic.  No.  17),  #.  422— 
Cattle  atealing — Evidence  of  recent  poeeeeiion — 
Killing  with  intent  to  steal — 46  Vic.  No.  17,  w. 
73,  367.]  Before  the  filing  of  the  information 
on  which  the  prisoner  was  convicted,  the  Judge 
released  from  further  attendance  for  the  day  12 
jurors  who  had  been  impanelled  in  a  case  of 
felony  on  Saturday  morning,  and  were  discharged 
on  Monday  morning  at  10  o'clock.  The  cards 
bearing  their  names  were  not  put  in  the  box 
from  which  the  names  of  the  jury  were  drawn. 
No  objection  was  taken  at  the  time,  but  after 
the  verdict  the  Judge  was  requested  to  reserve 
the  point  that  under  the  circumstances  there 
had  been  a  mis-trial.  Held,  that  the  Judge  had 
power  to  discharge  the  twelve  jurors  as  he  did 
ex  mero  f»o^«,  without  waiting  for  them  to  claim 
exemption,  under  s.  39  of  1 1  Vic.  No.  20.  Held, 
also  (Inves^  J.,  duhitante)^  that  the  point  was 
not  one  which  could  be  raised  under  s.  422  of  46 
Vic.  No.  17 ;  that  it  ought  to  have  been  raised 
when  the  prisoner  was  culled  upon  to  plead  -,  and 
was  therefore  taken  too  late. 

A  steer,  proved  to  have  been  stolen,  was 
found  in  the  prisoner's  possession  roped  in 
a  yard,  and  admittedly  killed  by  the  prisoner. 
It  was  contended  that,  in  the  absence  of 
direct  proof  that  the  prisoner  stole  the  animal, 
he  could  only  be  found  guilty  of  killing  with 
intent  to  steal  under  ss.  73  and  367  of  46  Vic. 
No.  17    Held,  that  there  waa  evidence  of  recent 


r session    to    justify    a    verdict    of    stealing. 
V.  Hall 408 

9. Keeping  a  hrofhel — Cumulative  offence 

— Evidence  relating  to  one  night  only — Purpoaee 
of  gain — Sentence— Hard  labour  for  females— 
Criminal  Law  Amendment  Act  (46  Vic.  No.  17), 
S8.  398  <Sc  458.]  On  an  indictment  for  keeping 
a  brothel  it  may  be  sufficient  in  the  circum- 
stances of  the  case  to  prove  what  took  place  on 
one  night  only.  It  is  not  necessary  to  prove 
that  the  accused  actually  received  any  gain  or 
profit.  Section  398  of  the  Criminal  Law 
Amendment  Act,  by  which  light  labour  is  sub- 
stituted for  hard  labour  in  ,the  case  of  a 
female,  does  not.  apply  to  those  common  law 
misdemeanours  for  which  hard  labour  may  be 
imposed  by  section  458.  Section  398  only 
applies  to  statutory  misdemeanours.  B.  v. 
Habkison 67 

10.  *'  Maliciously  "    inflicting    grievous 

bodily  harm — Intent  to  injure — Criminal  Law 
Amendment  Act  (46  Vic.  No.  17),  ss.  7  ^  24— 
Second  count  for  common  assault.'}  On  an 
indictment  for  malicionsly  inflicting  grievous 
bodily  harm,  the  intent  rather  than  the  result 
of  the  act  must  be  considered.  The  jury 
should  be  directed  to  consider  whether  the  act 
waa  done  recklessly  and  wantonly.  The 
words  "  with  intent  to  injure,"  in  a.  7  of  the 
Criminal  Law  Amendment  Act,  mean  with 
intent  to  inflict  some  substantial  injury. 
Where  a  prisoner  caused  injury  to  a  boy  by 
throwing  a  bucket  of  hot  water  over  him,  and 
the  Judge  directed  the  jury  that  it  did  not 
matter  whether  he  knew  it  was  hot  or  not,  and 
that  if  they  considered  that  grievous  bodily 
harm  resulted  to  the  boy  from  the  act,  they 
ought  to  flnd  him  guilty.  Held,  a  wrong 
direction.  Conviction  quashed.  Per  curiam. 
The  case  should  have  been  allowed  to  go  to 
the  jury  on  the  second  count  for  common 
assault.    B.  v.  Hasvet     -        -        •        -    89 

11, Perjury — Leave  to  prosecute  for — See 

New  Trial. 

12.  Practice — Right  of  prisoner  to  be 

defended  at  Quarter  Sessions  by  two  or  more 
attorneys — Discretion  of  Judge — 13  Vic.  No.  7,  a.  7 
— Criminal  Law  Amendment  Act  (46  Vie.  No.  17), 
ss.  3  CoJ  Sf  ^\2.Substantial  wrong— 46  Vie. 
No.  17,  s.  423.]  Uy  s.  342  of  46  Vic.  No.  17  : 
"  Every  accused  person  shall  in  all  Courts  be 
admitted  to  make  full  answer  and  defence  by 
counsel,  as  the  term  is  by  this  Act  defined." 
By  s.  3  subs,  (o) :  "  The  term  counsel  shall 
include  attorneys  in^ll  Courts  where  attorneys 
now  practice,  or  shall  hereafter  practice,  aa 
counsel,"  By  s.  7  of  13  Vic.  No.  7 :  "In  ail 
Courts  of  Quarter  Sessions  attorneys  shall  be 
allowed  to  practice  and  act  as  counsel,  and  be 
heard  in  all  matters  before  the  said  Courts  in 
the  same  manner  as  barristers  now  are  in  the 
said  Courts."  This  Act  was  repealed  by  46 
Vic.  No.  VI,  and  the  provisions  of  s.  7  were 
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sot  ze-enAotod.  A  ohaimiui  of  Quarter  Sea- 
flions,  on  objection  heinf^  taken,  refused  to 
allow  two  attomeyB  to  jointly  conduct  the 
defonoe  of  a  prisoner,  ffeld^  that  although 
the  express  words  of  s.  7  of  13  Yic.  No  7  were 
not  re-enacted,  the  terms  of  ss.  342  and  s.  3 
subs,  (o)  of  46  Yio.  No.  17  placed  attorneys  on 
the  footing  of  barristers,  as  far  as  the  Courts 
of  Quarter  Sessions  were  concerned;  and, 
therefore,  two  attorneys  could  (just  as  two 
barristers  might)  jointly  defend  a  prisoner. 
Held,  also,  that  inasmuch  as  the  prisoner  had 
been  deprived  of  a  right  conferred  upon  him 
by  the  Act  of  being  defended  by  two  attorneys, 
he  had  suffered  a  "  substantial  wrong  "  within 
the  meaning  of  s.  423  of  46  Yic.  No.  17.  Per 
curiam.  Although  every  presiding  Judge  has 
a  discretion  to  regulate  the  practice  in  his  own 
Court,  so  as  to  prevent  any  misconduct  or 
breach  of  decorum,  he  cannot  for  any  other 
reason  refuse  to  hear  counsel.  M.  v.  O'Neill  (6 
N.S.W.  L.B.  48)  distinguished  and  explained. 
B.  V,  Matthsws 45 

18* Practice — Mode  of  appeal — Poini  of 

law  arising  c^er  eentence — Writ  of  error — 
Criminal  Law  Amendment  Act  (46  Vic,  No.  17), 
M.  422,  427.]  A  point  of  law  arising  after 
sentence  cannot  be  reserved  under  section  422 
of  46  Yic.  No.  17.  The  proi>er  course  is  to 
prooeed  by  writ  of  error  under  section  427.  B. 
V.  LsoouNT      ......    66 

14.— —SanienM — Common  law  misdemeanour 
—Discretion  of  Jvkdge— Habeas  corpus.]  In  the 
case  of  common  law  misdemeanours,  where  the 
term  of  imprisonment  is  not  limited  by  statute, 
the  sentence  is  entirely  in  the  discretion  of  the 
Judge.  Note  to  B.  v.  MoHhewe  (2  S.C.B.  227) 
explained.  Semhle^  the  proper  mode  of  bring- 
ing the  question  of  the  lejjality  of  a  sentence 
before  the  Court  is  by  wnt  of  hdbeiu  corpus. 
Be  Forbes        ...:..    68 

CBOWN— i9ee  Govxrhicint. 

CROWN  LANDS— Croioa  Lands  Act  qf  1884 
(48  Vic.  No.  18),  s.  12&— Procedure  before  land 
board — Death  of  applicant — Adjournment  by 
land  board  pending  administration.']  W.,  an 
applicant  to  convert  a  pre-lease  into  a  condi- 
tional lease,  under  48  Yic.  No.  18,  died  before 
the  application  came  before  the  local  land 
board.  After  one  adjournment,  for  evidence 
of  the  deceased  havine  any'  legal  representa- 
tive, the  board  refused  a  further  adjournment 
although  they  were  informed  that  an  applica- 
tion  for  letters  of  administration  was  pending, 
and  disallowed  the  application.  Held,  that 
the  board  were  wrong  in  not  acceding  to  the 
request  for  a  further  adjournment.  Decision 
reversed.    Inr^WHiTX         -        •        -    185 

2. Crown  Lands  Act,  1884  (48  Vie.  No. 

18),  ss.  21  (9),  29,  64,  71  and  I^^Application 
for  conditional  lease— Leasehold  area — '*  Alien- 
ated land"  in  s,  74r^'" Available*'  land  in  s.  29 


~^ond4iumal  stUes  and  eonditicnal  leases  on 
same  footing.]  After  the  passing  of  the  Crows 
Lands  Act  of  1884,  and  within  the  period 
prescribed  by  s.  54,  Parry,  a  conditional  pur- 
chaser on  Pitt's  run,  sppUed  for  a  conditioDal 
lease  of  adjoining  land.  Pitt  had  lodged  his 
application  for  a  pastoral  lease  within  the 
period  prescribed  by  s.  71.  The  notification 
of  the  division  of  the  run  was  gazetted  befoie 
Parry's  application  for  a  conditional  lease 
came  on  for  hearing  before  the  land  board; 
and  the  land,  the  subject  of  his  application, 
was  situated  within  that  portion  of  Pitfs 
pcLstoral  holding  which  the  Minister  deter> 
mined  should  be  the  pastoral  area.  The  local 
land  board  confirmed  Parry's  ^pUcatioa. 
Held  (on  appeal  under  s.  140),  reversing  the 
decision  of  the  land  board,  that  the  mere 
application  for  a  conditional  lease  confers  no 
right  as  against  the  pastoral  leasee ;  and  that 
the  right  of  the  pa^ral  lessee,  who  by  the 
notification  became  entitled  to  a  pastoral 
lease  of  the  leasehold  area,  must  prsTaiL 
Held,  also,  that  a  conditional  lease  betn^  an 
inchoate  conditional  sale  (s.  60),  a  notified 
leasehold  area  is  exempt  from  conditional 
lease  as  from  conditional  sale  under  s.  21.  Bj 
s.  29,  "  if  upon  the  report  of  such  surveyor  it 
shall  appear  that  the  land  is  'available,'  then 
the  board  shall  confirm  the  application,  &c" 
Held,  that  the  word  **  available"  refeis  to  land 
that  is  available  at  the  time  of  the  inquiry  bj 
the  land  board,  does  *not  relate  back  to  the 
date  of  the  application.  Per  curiam.  The 
words  "  alienated  land "  required  bv  s.  74  to 
be  marked  on  the  plan  of  a  pastoral  holding, 
are  not  synonymous  with  the  expression 
''lands  granted  by  the  Crown  in  fee,"  and 
must  be  taken  to  include  land  held  under  pre- 
emptive lease,  and  all  land  alienated  as  far 
as  the  pastoral  lessee  is  ooncemed.  /»  re 
Pabbt 242 

8. drown  Lands  Act,  1884  (48  Tie.  No. 

18),  ss.  21  (lY.),  101,  14X^— Lands  reserved  or 
set  apart  for  cities,  towns,  or  nUages-^ 
Suburban  lands  attached  thereto — CondiOonal 
purchase,  within  limits,  lapsing^Not  open  is 
selection — Practice — Right  of  reply.]  In  1883 
S.  took  up  a  conditional  purchase  of  195  acres 
which  was  declared  lapsed  in  February,  1886. 
In  March,  1885,  a  reserve  for  "  Cities,  Towns, 
or  Yillages,"  under  s.  101  of  the  Crown  Lauds 
Act,  1884  (48  Yic.  No.  18),  was  proclaimed, 
and  the  limits  of  the  ''Suburban  lands"  to 
be  attached  thereto  were  also  notified  in  the 
Gazette.  Within  these  limits  ^.'s  195  acras 
were  situated.  On  S.'s  selectiim  b^g 
declared  lapsed  in  1886,  W.  appUed  to  select 
it,  but  the  land  board  lefused  the  applica> 
tion.  Held,  that  the  decision  of  the  land 
board  was  right,  as  the  land  being  within  the 
limits  of  the  "suburban  lands"  was  exempt 
from  conditional  sale  under  subs.  4  of  s.  21  of 
48  Yio.  No.  18.  EdoU  v.  Tearle  (7  N.S.W. 
L.R.  374)  foUowed.  [Notb.— JBdols  v.  TearU 
was  reversed  by  the  Privy  Council.  See 
Appendix,  p.  518.]    In  cases  stated  by  the 
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Minister  under  s.  140  of  48  Vio.  No.  18, 
counsel  for  the  Crovrn  has  the  right  to  reply. 
In  re  Wilson w9 


CUSTOMS  ACT— 42  Vie.  No.  19,  m. 
See  Bill  or  Lading. 


DAMAGES — Mearure  of^See  Contract. 

DEED — Construction — Abioluie  conveyance  hy 
trustee  under  wUl — Reversion  only  in  testator — 
Words  of  conveyance-^"  Enfeoff,"  Sfc— -Unex- 
pired lease  to  trustees-Estoppel — Priority  of 
registration,']  C,  having  an  unexpired  lease 
of  certain  real  estate  from  Q.,  was  appointed 
executor  and  trustee  jointly  with  one  Burke 
under  Q.'b  will,  with  directions  to  sell  all  the 
testator's  real  and  personal  estate.  Burke 
disclaimed.  After  Q.*s  death,  C,  pursuant  to 
such  direction,  sold  to  the  plaint^s  the  real 
estate,  of  which  C.  was  in  possession  under 
the  lease.  The  conveyance  recited  the  testa- 
tor's seisin  in  fee  in  possession  and  his  death, 
C.'s  appointment  as  trustee  jointly  with 
Burke,  and  Burke's  disclaimer ;  the  direction 
to  sell ;  and  sale  by  C.  as  trustee ;  but  contained 
no  reservation  of  O.'s  lease,  and  purported  to 
convey  the  fee  to  the  plaintiffs  by,  amongst 
other  operative  words,  the  words  "  enfeoff." 
Held,  that  C.  was  estopped  from  setting  up 
that  the  plaintiffs  took  subject  to  the  lease  ,- 
and  that,  although  the  testator  had  only  a 
reversion,  the  conveyance  passed  the  fee 
simple  in  possession  freed  from  the  lease. 
The  conveyance  was  registered  by  the  plain- 
tiffs, and  subsequently  C.  registered  his  lease. 
Meldj  that  such  registration  by  the  plaintiffs 
gave  their  conveyance  priority  over  C.'s  lease 
under  section  11  of  the  Reyistration  of  Deeds 
Act  (7  Vic,  No.  16)  ;  C,  after  his  conveyance 
to  the  plaintiffs  in  the  form  in  which  it  was 
executed,  having  no  lease  in  existence  to 
register.    Bubbows  v.  Crimp        -        -    198 

DISCOTERT— 5etf  Costs. 

DISTRICT  COURT  —  Jurisdiction.]  An 
action  will  lie  in  the  District  Court  on  a  judg- 
ment recovered  in  the  Supreme  Court.  Dupit 
V,  Ds  BozzoLi 158 

2« Appeal — Motion  in  Chambers — Ad- 
journed heariny  mutt  be  before  the  same  Judge 
— 44  Vic.  No.  80,  *.  1 — Time  for  mooing — Coats 
of  married  woman  on  taa^ation.]  Under  44 
vie.  No.  30,  8.  1,  which  gives  an  appeal  by 
motion  from  the  decision  of  a  District  Court 
to  tibe  Supreme  Court,  and  enacts  that  when 
the  Supreme  Court  is  not  sitting  in  Banco, 
**  such  motion  may  be  made  before  any  Judge 
thereof;"  where  a  Judge  in  Chambers  has 
partly  heard  and  adjourned  such  motion,  no 
other  Judge  has  jurisdiction  to  hear  such 
adjourned  application.  So,  where  a  motion 
was  made  in  time  and  adjourned  for  the 
Judge's  notes  to  be  procured,  and  afterwards, 
after  the  eight  days  nad  expired^  was  resumed 


before  another  Judge,  it  was  held  to  be  a  fresh 
motion,  and  therefore  out  of  time.  Speoial 
order  as  to  costs  of  married  woman.  Sxooombm 
«.  HBNDBBSOir  «...         -     186 

8. Appealr-DistrietOourUAei'^i^Vie^ 

No.  18),  s.  9^-^Seeurity— Verdict  for  dtf^mdawt 
— Attachment  of  debt  equal  to  amoumt  of  taxed 
eosts — Miyht  to  have  fuU  seeuriiy  yiven.]  A 
District  Court  appeal  will  be  stmok  out  with 
costs  if  the  security  required  by  s.  94  of  the 
District  Courts  Act  (22  Vio.  No.  18)  hat  not 
been  perfected.  Where  the  appellant  (plaintiff) 
had  given  security  in  the  amount  of  80^.,  and 
claimed  to  be  exonerated  from  giving  any 
further  security,  inasmuch  as  the  respondent 
had  attached  debts  in  the  hands  of  a  creditor  of 
the  plaintiff  sufficient  to  eorer  the  amount  of 
the  taxed  costs.  Meld,  that  although  the 
respondent  had  a  right  to  attach  the  money,  he 
was  also  entitled  to  have  the  full  security 
given  in  accordance  with  s.  94.  Clsiokt  v, 
DSCBNT 150 

4* Appeal — Appeed  by  motion  under  44 

Vie.  No,  80,  see  1 — Note  must  he  ietken  by  Judge 
— Bequest  of  party.]  At  the  trial  of  an  action 
in  the  District  Court,  a  point  of  law  was 
raised  and  argpaed,  and  the  Judge  gave  his 
ruling  upon  it ;  but  he  was  not  acsed  to  make 
a  note  of  the  point,  nor  did  he  in  fact  make 
any  note  of  the  point.  Held,  on  appeal  by  way 
of  motion,  under  44  Yic.  No.  80,  sec.  1,  that  a 
rule  obtained  on  affidavit  must,  in  the  absence 
of  any  note  by  the  Judge,  be  discharged.  But, 
where  a  Judge  does  take  a  sufficient  note,  the 
mere  fact  that  he  was  not  requested  to  do  so  is 
immaterial.  Held,  further,  that  a  party  who 
has  not  complied  with  the  statute  so  as  to 
enable  him  to  appeal  by  way  of  motion,  may  still 
appeal  by  way  of  special  case,  the  provisions  as 
to  which  have  not  been  repealed.  BAnasBT  «. 
MuKPHT 878 

5. Certificate  under  e.  101  of  28  Vio.  No. 

18 — Detinue  of  deeds — Amount  recovered.]  See 
Costs  8. 

8. And  see  Cmbtiobabi. 


EJECTMENT See  Landlokd  &  Tbkavt. 

ESTOPPEL— £fM  Bill  op  Exohavos— Dxbd. 

EVIDENCE— ITron^l  dismueal-^Plea  of 
payment  into  Court  only^^Svidenoe  of  mis- 
conduct  not  cidmissible  inmitiyationofdcmayes,] 
Where  a  defendant  pleads  only  a  plea  which 
admits  the  plaintiff's  right  to  reoover,  evidence 
of  facts  which  would  be  a  bar  to  the  action  is 
not  admissible  in  mitigation  of  damages.  Thus^ 
where  in  an  action  for  wrongful  dismissal,  the 
defendant  pleads  only  payment  of  mon^  into 
Court,  he  cannot  prove,  in  mitigation  of 
damages,  that  he  discharged  the  plaintiff  for 
miseondoot.    Pbbstov  v.  Jonbs    •       -    189 
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2. Attorney  and  client,    communicaHoM 

between — Privileged  communication — Insolvency 
examination — Attorney  acting  for  hill  of  eale 
holder  us  well  as  for  ineolvent,']  During  the 
examination  of  G.,  an  insolvent,  before  the 
Chief  Commissioner  for  Insolvent  Estates,  it 
appeared  that  S.,  who  had  been  acting  as  G-Zs 
attorney,  had^  as  E.'s  attorney,  drawn  a  bill  of 
sale  from  G.  to  K.  One  of  the  objects  of  the 
examination  was  to  impeach  this  bill  of  sale 
as  a  preference.  S.,  bemg  asked  the  question, 
"Did  G.  state  in  the  presence  of  K.  that  he 
(G.)  was  unable  to  meet  his  liabilities?"  re- 
fused to  answer  on  the  ground  that  he  was 
privileged  as  G.'s  attorney.  Meld,  in  accordance 
with  the  view  of  the  Chief  Commissioner,  that 
he  was  bound  to  answer  the  question.  As  K.'b 
attorney,  he  was  not  protected  by  any  pro- 
fessional privilege,  although  he  was  G/s 
attorney  as  well.    In  re  Griffin    -        -    132 

FRAUD — Purchase  of  shares — See  Compant. 

FUGITIVE    OFFENDERS— Impena/    Act 

(44  4"  45  Vic.  c.  69),  ss.  9, 13,  and  Id-'Destitute 
Persons  (New  Zealand)  Act  (41  Vic.  No.  44), 
88.  16,  17,  and  26 — Destitute  Persona  (New  Zea- 
land) Act  Amendment  Act  (47  Vic.  No.  26),  s. 
2 — Arrest  for  non-payment  of  money  under 
maintenance  order — "  Trivial "  offence  under  s. 
19  q/  44  <5-  45  Fic.  c.  69— Discharge  ordered 
upon  terms."}  0.  was  arrested  on  an  extra- 
dition warrunt  issued,  under  s.  13  of  the 
Fugitive  Offenders  Act  (44  &  45  Vic.  cap.  69), 
by  a  magistrate  of  the  colony  of  New  Zealand, 
and  properly  indorsed  in  this  colony,  charging 
him  with  having  disobeyed  an  order  made  under 
the  provisions  of  the  New  Zealand  Act  of 
1877  (41  Fic.  No.  44),  adjudging  him  to  pay 
12.  per  week  for  the  maintenance  of  his  wife, 
and  alleging  that  281.  was  then  due  and  owing. 
By  8.  26  of  the  latter  Act,  C.  was  liable,  for 
the  non-payment  of  this  money,  to  six  months' 
imprisonment.  The  offence  was,  therefore, 
one  "punishable  by  law"  within  s.  13  of  44 
&  45  Vic.  cap.  69 ;  and  it  was  admitted  that 
by  an  Ord^^r  in  Council,  made  under  s.  12  of 
that  Act,  New  South  Wales  and  New  Zealand 
liad  been  included  in  the  same  group  of 
British  possessions.  The  magistrate  before 
whom  C.  was  brought  ordered  that  he  should 
b?  returned  to  New  Zealand,  but  admitted  Iiim 
to  bail  pending  ao  appeal  to  the  Supreme 
Co  irt.  Held,  ou  appoal  (Innks,  J.,  dissentientej , 
that  as  the  offence  charged  was  only  the  non- 
payment of  money  ordered  to  be  paid,  it  was 
a  "trivial  offence,"  within*  the  meaning  of  s. 
19  of  44.  &  45  Vic.  cap.  69,  and  ordered  C.'s 
discharge*  upon  terms.  Per  tot.  eur.  The 
justic*^  of  the  case  would  be  met  by  ordering 
C.  to  pay  the  money  due  and  certain  coats  and 
expenses,  on  his  entering  into  a  bond  for  the 
discharge  of  future  payments.  Per  Innbs,  J. 
The  words  *'  or  otherwise  "  in  s.  19  of  44  &  45 
Vic.  cap.  69  were  sufficient  to  warrant  the 
Conrt  in  making  such  an  order.  Ew  parte 
COXJNBBL-         -         -    ,     -         -         -         -     815 


GARNISHEE— Sm  GhOTmrasiiT,  2. 

GOVERNMENT—  Claims  against  Gwem- 
ment  Act,  39  Vic,  No,  38— Tor*  wUl  lie  against 
the  Crown.']  Heldf  by  the  judicial  committee 
of  the  Privy  Council,  affirming  the  decision  of 
the  Supreme  Court  (reported  7  N.S.W.  L.B,  1), 
that  the  words  of  the  Act  39  Vic.  No.'  38, 
extending  the  provisions  of  the  Act  20  Vic.  IS 
in  favour  of  the  subject,  are  amply  snfficieiit 
to  include  a  claim  for  damages  for  a  tort  eom- 
mitted  by  the  local  Government  by  their  ser* 
vants.  The  very  object  of  tiie  Act  was  to  give 
a  remedy  in  cases  to  which  a  petition  of  risht 
did  not  extend.  Justice  also  requires  that  Full 
effect  should  be  given  to  the  words  of  the  Act. 
The  local  Governments  in  the  colonies,  as 
pioneers  of  improvements,  have  to  embsxk  in 
undertakings  which  in  other  countries  are  left 
to  private  enterprise,  e,g  ,  the  construction  of 
railways,  canals,  &o„  in  the  coarse  <^  which  it 
is  necessary  to  employ  many  inferior  offioen 
and  workmen ;  therefore,  to  apply  the  maxio 
that  **  the  King  can  do  no  wrong  "  would  woii 
much  greater  hardship  than  it  does  in  England. 
Bowman  v,  Fabnill  (Priv.  C.)      •        -    SB 

2. — Payment  by  Oovemment  under  ffamiakss 
order — Attachment  of  money  due  to  plainHf 
under  controtct  with  Chvemment  qficer-^ 
Voluntary  payment — Common  Law  Frocedwre 
Act  of  1857  (20  Vic.  No,  31),  ss.  27,  29  4"  31.] 
To  a  declaration  for  work  and  labour  done  by 
the  plaintiff  for  the  Government  at  their 
request,  the  nominal  defendant  pleaded  thai 
the  money  had  been  attached  by  a  Jndge^s 
order,  and  paid  by  the  Government  under  a 
garnishee  order  to  a  judgment  creditor  of  the 
plaintiff.  To  this  plea  iSa  plaintiff  demurred, 
on  the  ground  that  the  garnishee  sections  of 
the  Common  Law  Procedure  Act  of  1857  did 
not  extend  to  debts  due  bv  the  Crown  ;  and 
that  the  protection  afforded  by  s.  81  of  that 
Act  did  not  extend  to  payment  under  an  order 
made  without  jurisdiction.  Replication  that 
the  debt  arose  out  of  a  contract  made  with  one 
Bennett,  Commissioner  for  Soads,  on  behalf 
of  the  Government :  that  the  money  wu 
attached  in  his  hands,  and  the  garnishee  order 
made  as  against  him ;  and  that  the  Govern- 
ment were  not  made  a  party  to  the  order.  To 
this  the  defendant  demurred,  on  the  ground 
that  the  Government  and  Bennett  were  bound 
to  obey  the  Judge's  order^  unless  reversed ;  and 
that  they  were  protected  under  s^  31.  Held, 
that  the  orders,  having  been  made  as  against 
Bennett,  were  founded  in  error,  as  Bennett 
was  not  personally  liable  for  the  money ;  that 
the  Government  were  not  bound  by  these 
orders ;  and,  therefore,  the  payment  of  the 
money  by  the  Government  was  a  voluntary 
payment,  and  one  which  could  not  be  r^ed 
upon  as  a  defence  to  the  action.  Judgment 
for  the  plaintiff.    Covfolly  «.  Ltns     •    2S1 
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HUSBAND  AND  WIFE— See  Pbikoipal  and 
Aqbnt. 


INSOLVENCY— Order  and  diaposition^Bill  of 
mU  ov€r  furniture  allowed  to  insolvent  (grantor) 
by  creditors — Furniture  at  time  of  insolvency  in 
hands  of  bailiff'— Trover  by  hiU  of  sale  holder 
(an  assenting  creditor)  against  grantor — Insol- 
veney  Act  (5  Vie.  No.  17),  ss.  34,  55.]  On 
the  6th  October,  1885,  the  defendant  gave  the 
plaintiff  a  bill  of  aale,  which  was  never'  regis- 
tered, over  certain  household  furniture.  On 
the  9tfa  April,  1886,  the  defendant  gave  a 
second  bill  of  sale,  which  was  registered  on 
the  28th  April,  over  the  same  furniture,  to  one 
Tait.  On  the  11th  May,  1886,  the  defendant 
became  insoiyent,  the  furniture  at  the  time 
being  in  the  possession  of  a  bailiff  under  a 
writ  of  execution.  On  the  9th  Jane,  1886,  T. 
assigned  his  bill  of  sale  by  deed  to  the  plaintiff. 
Neither  T.  nor  the  plaintiff  proved  for  any 
part  of  the  debt  secured  by  the  bill  of  sale. 
On  the  19th  August,  1886,  the  plaintiff  joined 
with  the  other  creditors  in  allowing  the  defen- 
dant his  furniture,  including  the  furniture 
comprised  in  the  bill  of  sale ;  and  the  allow- 
ance was  duly  ratified  by  the  Chief  Commis- 
sioner. The  plaintiff  brought  an  action  in  the 
District  Court  against  the  defendant  for  con- 
version and  detinue  of  the  furniture,  and  was 
nonsuited  on  the  ground  that,  having  joined 
in  the  directions  allowing  the  dSendant 
his  furniture,  must  be  taken  to  have  abandoned 
his  claim  upon  it.  Held  (on  appeal),  that,  as  at 
the  time  of  the  insolvency,  the  furniture  was 
in  the  hands  of  a  bailiff,  and  not  in  the  "  pos- 
session, order,  or  disposition"  of  the  insol- 
vent within  the  meaning  of  s.  55  of  5  Vic.  No. 
17«  the  action  was  main&nable.  Davidson  v. 
Dennis 282 

INSOLVENCY  COURT  —  flftatus  of -^  See 
C&ixiNAJL  Law,  6. 

INSPECTION— 0/  documents— See  Costs. 

INSURANCE  (FIRE)— Latent  ambiguity  on 
policy— Question  for  th^jury  whether  the  policy 
covered  the  goods,!  Where  the  evidence  dis- 
closed that  on  the  policy  there  was  a  latent 
ambiguity,  which  made  it  necessary  to  go  into 
the  consideration  of  other  documents  and  to 
resort  to  parol  evidence,  it  ceased  to  be  a  ques- 
tion of  construction  for  the  Court,  but  became 
a  question  of  fact  for  the  jury,  namely, 
whether    the     policy    covered     the     goods. 

HOBDBItN     V,     COHHSBOIAL     UnION     AsS.    Co. 

(Priv.C.) 210 

INTERPLEADERr— iSmaA  Debts  Court— De- 
position in  support  of  claim  need  not  be  on 
(Mdavit— Small  Debts  Recovery  Act  (10  Vic. 
No.  10),  *.  Z2— Practice  of  CouH,']  By  s.  82  of 
10  Vic.  No.  10,  it  is  enacted  that,  in  all  inter- 
pleader claims,  "  such  claim  shall  be  deposed  to 
before  a  Justice  of  the  Peace,  and  in  such 
deposition  it  sluill  be  averred^   Ao."    Seld, 


that  a  claimant  may  "  depose  "  orally  in  the 
witness-box  at  the  hearing.  The  practice  of 
the  Small  Debts  Court,  that  such  deposition 
could  only  be  made  on  affidavit,  was  incon- 
sistent with  the  Act,  and  could  not  be 
upheld.    £x  parte  Sborteb   ...    127 

JUDGMENT— Dtsi^rtet  Court  judgment  set 
aside  for  irregularity  committed  by  bailiff^See 

T&ESPAB8. 

2* Action  on—See  District  Court. 

JUKY — Incomplete  panel — Objection  to  must 
be  taken  before  trial — Judge's  power  to  dis- 
charge jurors.    E.  v.  Hall      -        -        -    408 

JUSTICES  —  Search  warrant—  Games  and 
Wagers  Act  (14  Vic,  No,  9J,  s,  1— No  fresh 
summons  or  information — Prohibition.l  A  de- 
fendant, having  been  arrested  on  a  search 
warrant,  under  the  Games  and  Wagers  Act 
(14  Vic.  No.  9)  and  allowed  bail,  appeared  on 
the  day  mentioned  in  the  reco^srnisance,  and  an 
objection  taken  on  his  behalf,  that  a  fresh, 
information  and  summons  should  have  been 
served  on  the  defendant  having  been  over- 
ruled,  the  case  proceeded  and  the  defendant 
was  convicted  and  fined.  Heldy  on  motion  for 
a  prohibition,  that  as  the  information, 
warrant,  arrest,  charge,  and  conviction  were 
under  the  same  Act,  a  fresh  informati6n  was 
not  necessary.  Slake  v.  Beech  (L.R.  2  Ex.  D. 
335)  distinguished.  Seldy  also,  that  the 
charge  was  sufficiently  stated  in  the  information 
to  gpround  the  search  warrant,  which  was  read 
at  the  hearing ;  and  that  it  was  manifest  under 
the  circumstances  that  the  defendant  must 
have  been  called  upon  to  plead.  Sx  parte  Ah 
HiNQ 412 


LANDLORD  AND  TES k'ST— Ejectment— 
Common  Law  Procedure  Act,  1853  (17  Vic.  No. 
21),  s.  165 — Mesne  profits — Special  damage. "^ 
In  ejectment  under  s.  165  of  the  Common  Law 
Procedure  Act,  1853,  a  plaintiff  is  entitled  to 
recover  as  mesne  profits  the  rent  he  might 
have  obtained  but  for  the  defendant's  holding 
over,  together  with  interest  on  a  sum  offered 
as  a  bonus  for  the  g^od-will  of  the  premises. 
But  he  is  not  entitled  to  receive  special 
damages  for  the  loss  occasioned  by  his  being 
unable  to  enter  into  such  contract.  Leb  v. 
Blakbnbt 141 

■    2* Eviction — Expulsion    of    sub^tenant — 

He-entry  by  tenant — Action  for  rent.']  Where 
a  sub-tenant  is  evicted  and  the  tenant  resumes 
possession  (as,  for  instance,  by  taking  the 
keys  from  the  sub -tenant,  and  not  immedi- 
ately handing  them  over  to  the  landlord), 
puts  an  end  to  the  eviction ;  and  the  landlord's 
right  to  rent  is  only  suspended  during  the 
continuance  of  the  eviction.  To  constitute 
an  eviction  there  must  be  some  act  of  a  grave 
and  permanent  character  done  by  the  landlord 
with  the  intention  of  depriving  the  tenant  of 
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the  enjoyment  of  the  demised  premises. 
Whether  in  this  case  there  was  sufficient 
evidenoe  of  an  eviction,  qwerc.  Uhdb  v. 
AscM 472 

LIBEL — Privileged  communication  —  Mutual 
interttts,']  In  an  action  for  libel,  the  de- 
fendant, acting  in  the  interests  of  the 
creditors  of  the  plaintiff,  who  had  sequestrated 
his  estate,  entered  into  negotiation  with  the 
solicitor  of  the  plaintiff's  wife,  who  had  con- 
siderable property  settled  to  her  separate  use, 
to  make  arrangements  for  the  mutual  benefit 
of  the  plaintiff  and  his  creditors.  During  the 
progress  of  the  negotiation  the  defendant,  at 
the  request  of  the  solicitor,  wrote  the  latter  a 
letter  in  which  he  made  grave  charges  of 
misconduct  against  the  plaintiff,  and,  further, 
offered  to  keep  back  certain  proceedings 
which  would  render  the  plaintiff  liable  to 
penalties  under  the  Insolvency  Act.  This 
letter  was  published,  and  is  the  libel  declared 
upon.  The  Judge  at  the  trial  ruled  that  the 
occasion  was  not  privileged,  and  the  plaintiff 
recovered  2002.  damages.  Seld  (on  motion 
for  a  new  trial),  that  the  letter  was  written  on 
a  privileged  occasion ;  and  that  the  case  must 
go  down  for  a  new  trial  in  order  that  the 
question  of  mala  fldes  and  malice  might  be 
submitted  to  a  jury.  Rule  absolute  for  a  new 
trial.    Mann  V.  SiQTH  (No.  2)        .       -    422 

LICEirSINe  ACTS— *6  Vie.  No.  14,  #.  26- 

46  Vie.  No.  24,  *.  &— -Packet  /tc«ii#«s— Afa^«- 
tratet  wrong  in  law  without  deeiding  facts — 
Prohibition^  Packet  licenses  are  not  re- 
stricted 10  seargoing  vessels,  and  under  such 
licenses  liquor  may  be  sold  on  board  of  any 
vessel  navigating  inland  waters  other  than  a 
harboor.  The  magistrates  having  given  a 
wrong  decision  on  a  question  of  law,  without 
deciding  the  facts,  the  Court  set  aside  the 
conviction.    A  parte  Booan  -       -        -    409 

LIEN — Lien  of  vendor  of  goodeSee  Con- 
tract. 

MARRIED  WOMAN— Cot««^/S'6e   District 

doUBT,  2. 

MASTER  AND  HBUY AST— Implied  authoHty 
— Course  qf  employment — Negligence  of  ser- 
vant when  not  engaged  in  his  master^s 
husineu.']  The  defendant  was  the  contractor 
for  the  excavation  of  the  Bondi  sewer.  C.  was 
his  business  manager,  whose  duties  it  was  to 
attend  to  the  office  work  and  the  financial 
arrangements.  C,  being  lame,  kept  a  horse 
and  buggy  of  his  own,  but  not  for  use  in  the 
course  of  his  employment.  The  defendant, 
being  temporarily  absent,  left  C.  in  charge  of 
the  works,  with  the  additional  duties  of 
giving  orders  to  the  men  and  supplying  them 
with  material.  During  the  defendant's  ab- 
sence, C.  used  the  defendant's  horse  and 
buggy,  without  his  knowledge  or  consent. 
One  evening,  C,  while  so  using  the  defen- 
dant's horse  aud  buggy,  after  calling  at  the 


works  to  see  what  was  going  on,  was  on  his 
way  home  when  he  met  a  friend,  with  whom 
he  turned  back  and  drove  to  a  public-house. 
While  they  were  inside,  the  horse  bolted  and 
injured  the  plaintiff.  Meld,  that,  even 
assuming  that  C.  had  defendant's  implied 
authority  to  use  his  horse  and  buggy,  he 
was  not  at  the  time  of  the  accident  in  any 
sense  carrying  out  the  defendant's  employ- 
ment ;  and  that  therefore  the  defendant  was 
not  liable  for  C.'s  negligence.  Johnson  t. 
FUTCHASD       ....         .         .        6 


«•- 


"And  see  Nsoliqbncs. 


MAXIM  —  Volenti     non     fit     injuria— See 

NiOLiaENOB. 

MUNICIPALITIES  —  Jy-iato  ^Knaunmglg 
caueing  interment  of  dead  body  wUkin  100 
ffards  of  street — Evidence  of  knowledige.']  An 
information  was  laid  against  L.  for  that  she 
"  did  knowingly  cause  to  be  interred  a  certain 
dead  body"  ...  in  a  certain  cemetery, 
*'  within  a  distance  of  100  yards  from  a  public 
street,"  .  .  .  contrary  to  the  by-laws,  etc 
Held,  that  the  magistrates  were  right  in  dis- 
missing the  case,  in  the  absence  of  any 
evidence  to  show  actual  knowledge  on  the 
part  of  L.  that  the  burial-place  in  question 
was  within  the  prescribed  distance.    Bobough 

OF  NXWCASTLB  V.  LUDLOW  -  -  •     98 

2. Election  of  alderman  —  Sydney  Cor* 

poration  Act  (43  Vie.  No.  3),  ss.  8  and  50— 
Votes  improperly  received— Names  wrongly  on 
list  of  eitisens — Onus  of  proof  J]  At  the  election 
of  an  alderman  for  Bourke  Ward,  in  the  city 
of  Sydney,  J.  was  elected  by  a  majority  of 
four  votes  over  M.,  the  applicant.  By  section 
8  of  the  Sydney  Corporation  Act  (48  Vic.  No. 
3),  a  list  of  citizeup  capable  of  voting  must  be 
prepared  for  each  ward,  so  as  to  contain,  in 
accordance  with  Schedule  D.,  the  Christiaa 
name  and  surname  of  each  person.  This  list, 
when  revised,  becomes  the  roll,  according  to 
which  the  votes  are  recorded.  C^  the  roll  Uien 
in  force  were  the  names  of  sixty  firms  or 
trading  companies,  entered  thus,  '' Abbott  & 
Dodds,"  Brown  k  Co.,"  Ac.,  and  votes  weie 
proved  to  have  been  received  in  respect  of  at 
least  fifteen  of  these  firms.  HOd,  that  such 
votes  were  improperly  recorded,  and,  inasmuch 
as  it  was  impossible  to  ascertahi  whether  the 
successful  candidate  would  have  obtained  a 
majority  if  they  had  been  rejected,  the  election 
was  invalid.  A  mere  irregularity  or  breach  of 
the  electoral  law  does  not  necessarily  vitiate 
an  election,  if  it  can  be  shown  that  it  did  not 
affect  the  result  of  such  election.  Ex  parte 
MooBK,  In  re  JsANNnurr        -        -       -    iU8 

3. Election  qf  mayor — Munidpaliliu  Act 

0/1867  (31  Vic.  No.  12),  *.  42— *' Such  mode  of 
voting  as  they  may  deem  expedient"— Determining 
by  lot — Municipalities  Act  of  1867  Amendment 
Act  0/1874  (37  Vic.  No.  16),  s.^— Acquiescence 
qf  relator — Distinction  between  application  under 
s.  99  qf  Zl   Fto.  No,  12  and  quo  warranto.] 


VOL.  vni.] 
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There  were  three  candidates  for  the  office  of 
mayor.  It  was  arranged  that  each  alderman 
should  have  two  Totes^  that  the  candidate  who 
had  the  least  votes  should  retire,  and  that  there 
should  be  a  fresh  ballot,  as  between  the  other 
two.  At  the  first  ballot  A.  polled  seyen  votes, 
B.  and  C.  five  each.  It  was  then  agreed  that 
B.  and  C.  should  draw  lota  to  see  who  should 
retire.  B.  (respondent)  drew  the  winning  Jot. 
A  fresh  ballot  was  then  taken,  and  A.  and  B 
ffot  six  votes  each.  Lots  were  thereupon 
drawn  under  37  Vic.  No.  15,  s.  3,  and  B.  again 
drew  the  winning  lot.  Held,  that  this  was  a 
mode  of  election  within  the  meaning  of  s.  42 
of  31  Vic.  No.  12,  and  a  rule  mW,  under  s.  99 
of  31  Vic.  No.  12,  granted  on  A.'s  application 
was  discharged,  but  without  costs.  Fw  curiam. 
In  a  proceeding  under  s.  99  of  31  Vic.  No.  12 
a  relator  is  not  in  the  same  position  as  in 
proceedings  quo  warranto,  and  is  not  dis- 
qualified from-  applying  by  acquiescence  in  the 
irregularity  of  which  he  complains.  Sx  parte 
TuBNiB :  In  re  Dunn     -        .        -        -    168 

4. Rate*— Municipalities  Act  of  1867  (31 

Vic.  No.  12),  *.  163 — Private  property  wtedfor 
public  purposes  exemptfrom  rates — Water  supply 
— Sydney  Corporation  Act  (43  Ftc.  No,  3),  s. 
142.]  By  8.  163  of  31  Vic.  No.  12  "  land  the 
property  of  Her  Majesty  and  unoccupied  or 
used  or  reserved  or  vested  in  trustees  for  public 
purposes,"  is  exempted  from  liability  for 
municipal  rates.  The  defendant  owned  certain 
land  which  was  occupied  by  the  municipal 
council  of  Sydney  for  the  purposes  of  the 
Sydney  water  supply.  Eeld,  that  the  land  was 
'*  used  for  public  puiposes  "  within  the  mean- 
ing of  8.  163  of  31  Vic.  No.  12,  and  was  therefore 
not  ratable.  The  Borough  of  Paddington  t. 
the  Municipal  Council  of  Sydney  (2  N.S.W.  L.B. 
235)  followed.  Bobough  of  Band  wick  r. 
COOPBB 1 

5« Liability  of,  for  negligent  construction 

of  road  by  Government  officers — See  Nbgligbncb. 


NEGLIGENCE— ^itir»m6ji<  of  "trust"  road 
— Liability  of  municip<dity— Municipalities  Act, 
1867  (31  Vic.  No.  12),  88. 118, 128.]  The  defen- 
dant municipality  having  been  placed  by  the 
Oovemment  in  charge  of  a  "  public  "  road  in  the 
place  of  trustees,  and  entrusted  with  the 
expenditure  of  the  annual  vote  for  the 
maintenance  of  the  road,  but  it  was  not  vested 
in  them  by  proclamation,  so  as  to  place  it 
under  their  care  and  management,  under  s. 
118  of  31  Vic.  No.  12,  the  defendants  applied 
to  the  Government  to  have  the  road  aligned. 
The  Government  sent  a  surveyor  to  superintend 
the  work,  on  condition  that  the  municipality 
supplied  men  and  materials  for  the  work.  Held 
(Innbs,  J.,  duhitante),  that  under  the  circum- 
stances, the  municipality  was  not  liable  for 
injuries  sustained  by  the  plaintiff  through  the 
negligent  placing  of  the  alignment  posts.  Pa.bk 
V.  MxTNiciPiLLiTY  or  Canxbabust   -        -    101 


2«  Master     and    servant — Defect    in 

machinery — 'Equal  knowledge — Volenti  noi^  fit 
injuria.]  The  plaintiff,  the  engineer  of  a  steam 
tug  belonging  to  the  defendant  (who  was  also 
the  captain) ,  complained  to  the  defendant  of  a 
leak  in  the  boiler,  which  to  the  plaintiff's 
knowledge  had  been  recently  repaired.  These 
complaints  were  made  before  the  vessel  left 
her  moorings  at  Sydney,  and  again  while  she 
was  on  her  way  to  Watson's  Bay,  in  Port 
Jackson.  At  that  place  she  was  examined,  but 
the  cause  of  the  leak  could  not  be  discovered. 
The  defendant,  nevertheless,  ordered  the  plain- 
tiff  to  proceed  to  sea,  promising  that  the  defect 
should  be  remedied  when  the  vessel  returned 
to  Sydney.  The  plaintiff  obeyed  this  order, 
and  while  at  sea  sustained  injuries  from  an 
explosion  caused  in  all  probability  by  this 
defect.  The  plaintiff  sued  the  defendant  for 
negligence.  Held,  that  as  the  plaintiff's  know- 
ledge of  the  risk  was  equal  to,  if  not  greater 
than,  that  of  the  defendant,  the  latter  was  not 
liable;  and  the  plaintiff,  having  obeyed  the 
order  to  go  to  sea,  which  he  was  not  bound  to 
do,  had  voluntarily  encountered  the  risk,  and 
therefore,  in  accordance  with  the  maxim  volenti 
non  fit  injuria,  could  not  recover.  Simat  «. 
SiLVA 415 

3. Pleading  —  "  Negligently   clrove    and 

managed  " — Inherent  vice  <^ horse — JSvidencefor 
jury.^  The  declaration  alleged  that  the  defen- 
dant, by  his  servant,  so  '*  negligently  and 
unsldlfully  drove  and  managed  "  a  certain  cart 
and  horses,  and  it  appeared  at  the  trial  that 
one  of  the  defendant's  horses  was  to  the 
knowledge  of  the  defendant  addicted  to  shying, 
and,  by  shying,  caused  the  accident.  Keld 
(Inmbb,  J.,  dissentiente),  that  the  plaintiff  could 
not  rely  upon  such  evidence  as  snewing  negli- 
gent ''driving"  or  "management;"  but  the 
declaration  ouffht  to  have  contained  a  count 
for  "  negligently  usinff  a  shying  horse,"  which 
might  have  been  added  upon  amendment  at 
the  trial.  Per  Inkbb,  J. :  That  it  was  at  all 
events  arguable  whether  the  using  of  a  horse 
known  by  the  driver  to  be  addicted  to  shying, 
though  it  may  not  have  been  negligent 
"driving,"  was  or  was  not  negligent  and 
improper  "management"  of  the  cart  and 
horses.    Pattbbson  v.  Kidman     -       -    488 


4.- 


'And  see  Master  and  Sbkvavt. 


NEW  TRlkh— Application  to  Judge  for  leave 
to  institute  prosecution  for  perjury — Criminal 
Late  Amendment  Act  (46  Vic.  No.  17),  *.  300— 
Postponement  of  new  trial  motion."]  Upon  an 
application  for  leave  to  institute  proceedings 
for  perjury  under  s.  800  of  the  Criminal  Law 
Amendment  Act,  it  is  the  duty  of  the  Judge  to 
decide  whether  the  applicant  is  acting  bond 
fide  and  not  from  vexatious  or  harassing 
motives ;  it  is  for  the  magistrate,  and  not  for 
the  Judge,  to  decide  whether  there  is  a  primd 
fade  case  against  the  accused.  The  Court 
refused  to  adjourn  the  argument  of  a  new  trial 
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motion,  in  order  that  a  proeecniion.  of  certain 
witneeses  for  perjury  in  respect  of  the  evidence 
ffiTen  bj  them  at  the  trial,  mijrht  be  institated. 

GOLDSBBOUOH   V.  M'MaHOH   (jNO.   1)         -      118 

2. Verdict  demonstrably  wmng ^Principles 

on  which  new  trials  are  granted,"]  A  new  trial 
should  never  be  gp*anted  except  where  the 
rerdict  is  such  that  justice  has  not  been  done, 
or  snob  as  reasonable  men  ought  not  to  have 
found.    CooPBB  V.  BuTHxaroBD    •       -    192 

3«  Verdict    against    evidence  —  Verdict 

*'  demonstrably  and  manifestly  wrong  and  un- 
just"'] Where  a  yerdict  is  so  demonstrably 
and  manifestly  wrong  and  uniust,  as  to  con- 
yince  the  Court  that  justice  had  not  been  done, 
and  establish  the  fact  that  the  jury  did  not 
really  perform  their  duty,  it  will  be  set  aside. 
GoLDSBROuaH  V.  M'Hahon  (No.  2)        -    265 

4. Weight  of  evidence — Opinion  of  Judge 

ai  trial — Verdict  must  be  unreasonable  and 
unjust,  and  such  as  reasonable  men  ought  not  to 
have  found— Improper  admission  of  immaterial 
evidence  —  Independent  evidence  to  support 
verdict.]  Although  the  opinion  of  a  Judge 
who  tries  a  case  is  by  no  means  conclusive, 
yet  in  determining  whether  a  verdict  is  against 
evidence  his  opinion  must  be  taken  into  serious 
consideration,  and  should  form  one  of  the  ele- 
ments upon  which  the  Court  is  to  base  its 
determination.  It  is  not  sufficient  for  the 
Court  to  say  that  on  the  evidence  appearigg  on 
the  Judge's  notes,  they  would  ha? e  come  to  a 
different  conclusion ;  nor  is  it  sufficient  that 
the  Court  may  think  the  verdict  eminently 
unsatisfactory.  In  order  to  set  aside  a  verdict 
as  being  against  evidence,  snoh  verdict  must 
be  not  only  unsatisfactory,  but  unreasonable 
and  unjust,  and  such  as  reasonable  men  ought 
not  to  have  found.  The  Conrt  does  not  exer- 
cise the  function  of  a  mere  appeal  from  a  jury ; 
and  it  is  not  the  duty  of  the  Court  to  go  over 
the  same  ground  as  the  jury,  and  reverse  their 
decision,  merely  because  it  arrives  at  an 
opposite  conclusion.  A  new  trial  will  not  be 
gpranted  on  the  ground  of  the  erroneous  recep^ 
tion  of  evidence,  if  such  evidence  is  not 
material,  nor  if,  thoueh  it  be  material,  there 
is,  independently  of  it,  evidence  to  support 
the  verdict.  Gordon  v.  The  Sank  of  New  South 
WaUs  (7  N.S.W.  L.B.  122)  followed.  Cross  v. 
Goods 255 


PARTNER8HIP--2>wo/«tto»— IiMoivtffwy  of 
continuing  partner — Partiee  to  action  by — See 
Praotics. 

PAYMENT  INTO  COURT-Jfffw*  of  plea  of 
— Bee  Evidence. 

PENALTY— Co»*^«ttiion  Act  (18  4*'  19  Vic, 
cap,  54),  as,  28  and  29 — Parliamentary  dis- 
qualifications— Contract  or  agreement  '*for  or  on 
account  of  the  public  service,**]  The  plaintiff 
sued  under  s,  29  of  the  Constitution  Act  (18 


and  19  Vic.  cap.  64),  to  recover  a  peodty  of 
600/.  from  the  defendant,  for  that  while  he 
was  a  member  of  the  Legislative  Assembly  of 
New  South  Wales,  Ac.,  he  did,  by  himself,  or 
by  some  person  or  persons  in  trust  for  him, 
&c.,  undertake,  execute,  hold,  and  enjoy  a 
certain  contract  "  for  or  on  account  of  the 
public  service,"  witiiin  s.  28  of  the  same  Act 
It  appeared  that  the  defendant  became  one  of 
the  guarantors  of  a  contractor  with  the 
Government,  and  took  an  assignment  of  the 
contract  by  way  of  security.  He  did  not 
receive  any  of  the  moneys  payable  on  the 
contract,  nor  did  he  obtain  the  consent  of  the 
Government  to  the  assignment,  as  required  by 
a  section  of  the  contract.  Reld,  that  de- 
fendant by  taking  the  assignment  did  not 
become  a  contractor  with  &e  GoTemment, 
"  for  or  on  account  of  "  the  public  service,  so  as 
to  render  himself  liable  to  the  statutoir 
penalty.    Proudfoot  v.  Proctor  -       -    4W 

¥LEkmSef^Asaignmeni  of  estate  in  trust  for 
creditors — Action  by  non-aeeenting  creditor— 
Sufficiency  of  averment  that  the  plainHfs 
name  appeared  in  the  schedule  of  crediton 
under  ss,  88  and  35  of  5  Fie.  No.  9—Ames^ 
ment  of  pleadings  on  demurrer.]  To  an  action 
on  a  promissory  note  the  defendant  pleaded  s 
deed  of  assignment  "  in  conformity  with  the 
Act,"  5  Vic.  No.  9  (ss.  33  and  35),  and  a  desd 
of  covenant  to  release  the  defendant  from  all 
debts,  ko„  and  all  actions,  &c.,  in  respeet 
thereof.  The  plea  set  out  that  the  deed  of 
assiffnment  was  made  "  between  the  defendant 
of  the  first  part,  and  A.  B.  and  C.  D.,  trosteei 
of  the  second  part,  and  the  several  persons 
and  bodies  coxporate  creditors  dt  the  third 
part,"  and  that  it  was  made  "  for  the  benefit 
of  the  said  parties  of  the  third  part"  Held, 
on  demurrer,  that  the  plea  was  good;  bat 
that  it  would  be  better  to  amend  it  by  insert- 
ing the  words  "  being  all  the  *'  before  the 
word  "creditors."  And  the  amendment  was 
allowed  to  be  made.  Held,  also,  that  the 
words  ''in  conformity  with  the  Act" 
governed  the  second  deed  (of  covenant  to 
release)  as  well  as  the  first,  and  that,  there- 
fore, it  was  to  be  presumed,  though  there  wsi 
no  allegation  in  the  plea  to  that  effect,  that 
the  pluntiffs  name  was  in  the  schedule  ss 
required  by  the  Act.  An  amendment  was  also 
allowed  on  this  point.  Per  curiam.  Where 
a  purely  technical  point  is  taken,  the  Comrt 
will  allow  an  amendment  to  be  made  on 
demurrer.    Jacobs  v,  Svith    •        -       -   21 

2.— fi'6^ara/«  condition  in  agreement-^ 
Cross-action,]  To  a  declaration  on  an  agree- 
ment for  the  supply  of  2000  tins  of  boiled 
beef,  alleging  that  it  was  a  term  of  the  agree- 
ment that  the  defendant  should  make  good 
all  loes  sustained  by  the  plaintiff  through 
blown  tins  on  the  receipt  of  survey  reports, 
and  claiming  damages  for  the  loss  sustained 
by  reason  of  a  number  of  the  tins  being 
blown;  the  defendant  pleaded,  thirdly,  thai 
under  the  agreement  the  plaintiff  was  boosd 
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to  fnmiBli  to  the  defendant,  within  a  reason- 
able time,  the  survey  report,  aiid  did  not 
famish  the  same ;  and,  fourthly,  that  it  was  a 
term  of  the  agreement  that  the  defendant 
should,  on  the  receipt  of  the  survey  report, 
have  the  option  of  hieiving  the  blown  tins  re- 
turned to  him  on  payment  of  freight,  Ac, 
but  the  plaintiff,  though  duly  notified,  refused 
to  return  the  blown  tins  to  the  defendant. 
Held,  that  the  pleas  were  bad,  as  the  said 
oonditions  were  not  conditions  precedent  to 
the  plaintiff's  right  of  action,  but  ought  to  be 
plended  by  way  of  cross-action.  Leave  to  amend 
accordingly.    Johhston  v,  Pbistok       -    146 

8«— "  Negligently  drove  and  managed  " — See 
NiouasNOs. 

4# Payme^U  into  Court — Effect  of  plea-— 

Bee  Evidence. 

PBACTIGE—  Vacation  husineee  —  Reg-Gen, 
\7th  Bee.,  1886,  rule  26— Ng  pleadinge  can  be 
filed  in  vacation,  even  in  actione  upon  billa  of 
etsehange,  ^c,  without  leave  of  a  JudgeJ]  By  B. 
25  of  the  Meg-Gen,  of  l7th  Dec,  1886  :•— "  Dur- 
ing the  vacations,  no  other  business  than  that 
above  specified  will  be  taken  without  the 
leave  of  a  Judge,  nor  shall  any  pleading^  be 
filed  or  delivered  without  such  leave,  nob  shall 
time  run  at  law  or  in  equity,  except  in  the 
case  of  actions  upon  bills  of  exchange,  promis- 
sory notes  and  cheques,  in  which  case  time 
shflJl,  for  all  purposes,  run  at  law."  Held 
(Innbb,  J.,  diseentiente),  the  exception  only 
applied  to  time  running,  and  that  it  was  still 
necessary  to  obtain  the  leave  of  a  Judge  before 
filing  pleadings  in  actions  on  bills,  £c.,  as  in 
other  actions.  Thb  Federal  Bank  v, 
Davis 16 

2. Partiee  — Action  brought  in  names  .of 

partners  —  IHssolution  of  partnership  — InsoU 
veney  of  c<yntinuing  partner — Name  of  offi^iial 
assignee  cannot  be  substituted  for  that  of  the 
tneolvent,^  0.  and  M.  were  partners.  They 
dissolved  partnership,  M.  taking  over  the 
awets  and  liabilities  of  the  firm,  and  continu- 
ing the  business.  An  action  was  commenced 
in  the  District  Court  in  their  joint  names,  the 
cause  of  action  having  arisen  before  the  dissolu- 
tion of  the  partnership.  M.  became  insolvent. 
At  the  hearing  the  oiBcial  assignee  of  M.'s 
estate  was  present  in  Court,  and  stated  that 
he  was  willing  to  prosecute  the  action,  where- 
upon the  Judge  ordered  the  plaint  to  be 
amended-  by  the  substitution  of  his  name  for 
that  of  M.  Held,  on  appeal,  that  the  Judge 
had  no  power  to  dii*ect  such  substitution ;  that 
the  action  was  stayed  by  s.  83  of  5  Vic.  No.  17, 
and  could  only  be  continued  after  election  by 
the  official  assignee,  upon  notice  to  the  defen- 
dant, and  in  the  name  of  the  insolvent ;  and 
that  the  statement  in  Court  by  the  official 
assignee  that  he  was  willing  to  go  on,  was  not 
an  election  within  the  meaning  of  s.  83. 
LewU  V.  Mason  (2  N.S.W.  L.B.  184)  followed. 
CoBiNv.  Moss 156 


8.— Ji(d<rmsat  signed  in  vooatton — Irregu^ 
larity — Waiver— Delay — Insoloeney  Act  (6  Vie. 
No.  17),  M.  &4  if  66— Official  cusignee—Sugges- 
iion,2  On  January  20th,  during  vacation,  A. 
issued  a  writ  of  summons  against  B.,  signed 
judgment  by  default,  and,  on  January  29th, 
issued  a  writ  of  fi,  fa.  and  levied  on  certain 
money  then  belonging  to  B.,  in  the  hands  of 
a  thira  person.  On  February  10th,  B.,  who 
had  been  arrested  by  A.  on  January  20th,  under 
a  ca.  re.,  obtained  his  release  by  sequestration. 
On  May  27th,  B.'s  official  assignee  obtained  an 
order  from  a  Judge  in  Chambers  setting  aside 
the  judgment  and  execution,  on  the  ground 
that  the  proceedings,  having  been  ta£;en  in 
vacation,  were  irregular,  and  directing  the 
money  so  recovered  to  be  paid  over  to  the 
official  assignee.  Held  (on  appeal  from  that 
order),  that  the  signing  of  the  judgment  was 
an  irregularity,  and  not  a  nullity ;  but  that  the 
official  assignee  had  waived  such  irregularity 
by  delay.  Held,  also  (Dxitfell,  J.,  dubitante), 
that  the  official  assignee  was  entitled,  un.der  s. 
54  of  6  Vic.  No.  17,  to  make  the  application  in 
Chambers,  although  he  had  not  entered  a 
suggestion  under  s.  56.  Mercantile  Bank 
V,  Bbodie 443 

4. Bight  of  reply,"]  In  cases  stated  by  the 

Minister  under  s.  140  of  48  Vic.  No.  18,  counsel 
for  the  Crown  has  the  right  tj  reply.  In  re 
Wilson 809 

PBIUCIPAL  AND  AGENT-"  flfo/e  a^ent" 
for  goode  of  foreign  manirfaoture — Privity  of 
contr<ict —  Usage  of  huHnees — Convenience. ]  P. , 
"  sole  agent "  for  the  sale  of  the  plaintiff's  ale, 
shipped  to  him  by  the  plaintiff  in  Scotland, 
sold  a  quantity  in  the  ordinary  course  of 
business  to  the  defendant,  the  invoice  bearing 
the  words  '*  bought  of  P.,"  and  in  the  comer 
"  agents  for  James  Aitken  and  Co."  P.,  being 
indebted  to  the  defendants  in  an  amount  exceed- 
ing the  price  of  the  ale,  went  insolvent,  and  the 
plaintiffs,  not  having  been  paid  for  the  ale  by 
P.,  sued  the  defendants  for  the  price  and 
obtained  a  verdict  in  a  District  Court.  Held, 
that  there  was  no  privity  of  contract  between  the 
plaintiffs  and  the  defendants,  and  that  the 
plaintiffs  ought  to  have  been  nonsuited.  Held, 
also,  that  according  to  the  usage  of  business,  and 
the  principle  of  convenience,  the  relation 
between  P.  and  the  plaintiffs  was  not  that  of 
principal  and  agents,  but  of  consignor  and 
consignee.  Verdict  ordered  to  be  entered  for 
the  defendants.    Aitken  v.  Stewabt     •    279 

2. Hujtbandand  wife — Liability  of  husband 

on  promissorg  note  signed  hy  him  a*  agent  for  hie 
wife — Husband  and  wife  not  joint  contractors 
under  the  Absent  Defendants  Act  (4  Vic.  No.  6), 
s.  19.1  Declaration  by  plaintiffs  against  C.  J. 
and  W.  G.  E.  on  joint  promissory  not«.  Plea 
by  W.  G.  E.,  setting  out  note  signed  C.  J.  E. 
per  W.  G.  E.  Beplication  that  C.  J.  E.  was  the 
wife  of  W.  G.  E.  Held  (on  demurrer),  that 
W.G.E.  was  not  liable  on  the  note  [per  the  C.J., 
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and  Stbphsv,  J.],  as  the  note  wae  made  bj  him 
'*  a«  a  mere  tcribe  "  for  C.  J.  K.,  and  that  there 
was  no  contract  by  W.  Q.  K.  Per  tot.  ciw.  A 
husband  and  wife  cannot  be  said  to  be  joint 
contractors  within  the  meaning  of  s.  19  of  the 
Absent  Dsfendantt  Act  (4  Vic.  No.  6) .  Quare, 
if  the  section  applies  to  amendments  on  demurrer. 
Australian  Loan  Co.  v.  Kibohnbr        -    296 

PRIVY  COUNCIL— uli)pea^-^««mn«—ilc<ion 
for  5001.  penalty.']  Where  a  penalty  of  5001. 
was  recovered  in  an  action  for  breaches  of  the 
provisions  of  ss.  28  &29  of  the  ConsiitvJtion  Act 
(18  &  19  Vic.  c.  54)  the  Court  granted  leave  to 
appeal  to  the  Privy  Council.  Peoudfoot  v. 
Pbootor(2) 468 

RAILWAYS— £ai/«oaj^«  Act  (22  Tic.  No.  19), 
M.  108,  133 — "  Colonial  "  wine — Wine  grown  in 
South  Australia — Construction  of  conditions — 
Ambiguity — Popular  meaning  of  term.']  The 
word  ^*  colonial "  in  the  railway  regulations 
must  be  taken  to  embrace  all  the  colonies ;  and 
therefore  '*  colonial  "  wine  means  wine  grown  in 
any  of  the  Australian  colonies,  and  not  merely 
wine  grown  in  New  South  Wales.  So  held^  by 
the  Privy  Council  (affirming  the  decision  of  the 
Supreme  Court)  for  three  reasons  :  First,  if  the 
expression  "  English,  colonial,  or  foreign,"  in 
tlie  conditions  indorsed  upon  the  contracts  for 
the  carriage  of  goods  by  the  Government  rail- 
ways, is  to  be  taken  as  an  exhaustive  distribution, 
the  word  '*  colonial "  must  embrace  all  the 
colonies.  Secondly — If  a  charge  is  imposed  by 
the  Government,  they  should  impose  it  in  clear 
language,  and  any  ambiguity  must  be  construed 
in  ntvour  of  the  person  charged.  Thirdly,  the 
practice  of  carrying  South  Australian  wines  at 
the  lower  rate,  having  been  in  force  for  some 
years,  must  be  taken  as  a  sort  of  contemporaneous 
exposition  of  the  ambiguity.  *Semble,  that  evi- 
dence of  a  popular  meaning,  or  a  meaning 
generally  accepted  by  men  of  business,  of  the 
term  "colonial  wine"  would  have  been  con- 
clusive. Htland  V,  CovmssioNEB  FOR  Bail- 
Wats  (Priv.  C.) 212 

REAL  PROPERTY  ACTS— 41  Vic.  No,  18, 
s.  ^—Caveat — Directing  issues — Discretion  of 
Court — Former  actions  of  ejectment,]  In  1869, 
John  and  George  Lethbridge  applied  to  bring 
certain  lands  under  the  Real  Property  Act, 
alleging  a  title  by  possession  of  more  than  23 
years.  Before  this,  one  S.  had  applied  to  bring 
the  same  land  under  the  Act,  setting  up  a 
documentary  title,  which  was  rejected  by  the 
examiners  of  titles.  In  1876,  S.  conveved  the 
land  to  M.  (the  present  caveator),  who  brought 
ejectment.  The  defendants  (the  present  appli- 
cants) in  that  action  admitted  M.'s  primd  facie 
documentary  title,  but  proved  in  themselves,  as 
against  such  documentary  title,  a  possessory 
title  to  the  satisfaction  of  the  jury,  and  obtained 
a  verdict.  A  rule  to  set  aside  that  verdict 
having  been  refused,  M.,  in  1878,  began  a  fresh 
action  of  ejectment,  which  he  discontinued  in 
the  following  year,  whereupon  the  applicants 


signed  judgment.  They  subsequently  renewed 
their  application  for  a  certificate  of  title,  sad 
their  title  having  been  passed,  and  the  appli- 
cation adrertised,  M.,  on  March  25th,  1S37, 
lodged  his  caveat,  and  on  ICay  26th  filed  his 
case,  asking  to  have  an  issue  directed  to  detannine 
whether  the  applicants  were  entitled  to  the  land 
by  possession  as  claimed  by  them.  Held  (on 
motion  for  an  order  for  the  withdrawal  of  the 
caveat),  that  the  caveat  must  be  withdrawn,  on 
the  ground  that  the  caveator  would,  under  the 
circumstances,  be  restrained  in  Equity  from 
trying  the  issue  if  directed.  Re  LsTHBBiDaE  v. 
Mitchell 249 

2.— 41  Vie.No,lS,s.^— Issue— Verdict  given 
— Application  to  remove  caveai — Costs^  Alter 
verdict  in  an  issue  under  the  Real  Propertg 
Act  in  favour  of  the  applicant,  he  should  first 
ask  the  caveator  to  remove  his  caveat.  [^SemiiU, 
per  Pattcbtt,  J.,  and  Inkss  J.  K  the  caveat  is 
not  removed  he  should  apply  ex  parte  for  sn 
order  removing  it.  Quare  (per  the  CJ.)  H 
any  order  necessary.]  A  direction  as  to  eitia 
costs  cannot  be  obtained  before  taxation. 
EiNSELAy  V,  Metsopolitan  Mutual  Peot. 
BuiLDiNa  Co.,  Ac. 277 

8. 26  Vie.  No.  9,  ss,  33,  40,  115,  subt.  5- 

Certiftcate  of  title — Error  in  survey — Mitde' 
script  ion  of  boundaries — Sncroachment  on  adjoi*- 
ing  land — Certificate  not  conclusive  evidence.] 
J.  M.  applied  for  and  obtained  a  certificate  of 
title  to  certain  lands  described  in  the  applicsf-  \ 
tion  and  the  certificate,  all  formalities  required 
by  the  Real  Property  Act  having  been  duly 
complied  with.  Some  years  after  it  was  dis- 
covered that  a  portion  of  defendants'  land  was, 
owing  to  a  mistake  made  in  the  survey,  in- 
cluded in  the  certificate  issued  to  J.  M.  The 
defendants  claimed  the  land  under  CrowH 
^nt  and  various  deeds  of  a  date  prior  to  the 
issue  of  the  certificate  to  J.  M.  The  plaintiffst 
devisees  of  J.  M.,  set  up  that  under  the  Seal 
Property  Act  (26  Vic.  No.  9),  s.  33,  the  certifi- 
cate issued  to  J.  M.  was  conclusive  evidence  of 
his  ownership,  ffeld,  that  s.  40  of  the  Real 
Property  Act  must  be  read  as  a  proviso  of  s. 
33.  Held,  also,  that  the  present  case  came 
under  s.  115,  sub-sec.  6,  of  the  Real  Properly 
Act,  and  that  plaintiffs  were  therefore  not  en- 
titled to  succeed.  Mabsden  V.  M'Alistbb   dOO 

RE(^ISTB4.TI0N~fifM  Deed— Sheriff. 


SHERIFF— fifaZe  hy^Fi.  fa.— Right,  HtU,  and 
intercBt — Registration.]  B.  obtained  a  judg- 
ment against  W.  G-.  and  issued  a  fi.  fa.,  which 
was  afterwards  withdrawn.  Subsequently  to 
the  issuing  of  that  writ,  W.  0-.  transferred  a 
selection  to  G.  (the  defendant).  This  transfer 
was  not  registered.  Afterwards  B.  issued  a 
second  writ  of  fi.  fa.  against  W.  G.,  under 
which  the  sheriff  sold  to  B.  all  W.  G.'s  right, 
title,  and  interest  (if  any)  in  this  selection. 
This  transfer  was  registered.  B.  brought 
ejectment  against  G.  ^e  defendant).    Held, 
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tliat  the  first  writ,  having  heen  withdzawn, 
did  not  hind  the  land  to  as  to  invalidate  the 
transfer  by  W.  G.  to  the  defendant ;  and  that 
as  W.  G-.  had  sold  the  land  before  the  second 
writ  was  issned»  there  was  no  right,  title,  or 
interest  left  in  him  for  the  sheriff  to  oonvey, 
and  therefore  no  transfer  to  register  [JBe 
SUiott  (7  N.S.W.  L.R.  271)  foUowed].  If  any- 
thing had  passed  at  the  sherifTs  sale,  the 
registration  of  that  transfer  wonld  have  siyen 
it  priority  over  this  unregistered  trans&r  to 
the  defendant.    BLAXi.AirD  v.  GsATTAif  -    287 


SMALL  DEBTS  ACT— i90«  Intbrfleadbb. 

STATUTES— 

4  Vic.  No.  6,#.  19. — See  Principal  &  Agbnt. 

5  Vic.  No.  9,  89.  33,  35.— /8«d  Plkadino. 

5  Vie.  No.  17,98.  34«v55. — See  Iksolvbncy. 
89.  64,  56. — See  Practicb. 

10  Vic,  No.  10,  8.  32. — See  Intbrplbadbr. 

11  Vic.   (Union  Bank  Act).— See  Bill  op 
Lading. 

11  Vic.  No.  20,  9. 39.See  Criminal  Law,  8. 
11  Vic.  No.  33,  99.  13,  l^.See  Attornbt, 

Ac,  6,  6. 
14  Vic,  No.  9,  9.  1. — See  JnsTlcis. 

17  Vic.  No.  21,  9.  166.— See  Landlord  and 
Tbnant. 

18  ^  19  Vic.  No.  54, 98.  28, 29.— flfe«  Pbnalty. 
20    Vic.    No.    31,    98.    27,    29,    4*    31.— 5m 

GOYBRNMENT. 

22  Vie.  No.  18,  *.  94,.— See  District  Court,  3. 

9.  lOl.-See  Costs,  2. 

22  Vic.  No.  19,  99.  108,  ISS.—See  Railways. 
26   Vic.  No.  9,  98.  33,  40,  116  {9ub9.  &)—See 

Bbal  Propbrtt. 
31  Vie.  No.  12,  m.  42,  99,  163.— flfw  MuNici- 

PALITIBS,  3,  4. 

*.  128. — See  Nboliobncb. 

36  Vic.  No.  14,  99. 15,  16.— »M  By-Law. 

37  Vic.  No.  16,  9.  3. — See  Mcnicipalities,  3. 


88  Vie.  No,  1.— ^mCrikinal  Law,  6. 

89  Vie.  No.  SS.^See  Gotbrnmbnt. 

41  Vie.  No.  18,  9.  4.— fifee  Ebal  Propbrty. 

42  Vic.   No.  19,  88.  44»  49.  — 5e«  Bill  ov 
Lading. 

43  Vic.  No.  S,  89.  8,  60,  142.— ^Tm  Munioi*' 
PALITIBS,  2, 14. 

44  Vic.  No.  80,  8.  l.—See  District  Coitrt, 
2,4. 

44  i-  46  Vie.  e.  69  A  g.^  Tr„«,a,r^- 

41  Vic.  No.  44  (New  Zealand)  [^^Jl?'lZ 

47  Vic.  No.  26  {New  ZealaJ)  f  Ofpendbrs. 
46  Vie.  No.  14,  8.  26. — See  LiOBysiNo  Acts. 
46  Vie.  No.  17.See  Crikinal  Law— Nbw 

Trial. 
46  Vic.  No.  24,  9.  8 — See  Licbnsing  Acts. 

48  Vie.  No.  IS— See  Crown  Lands. 

SYDNEY  CORPORATION  kCT-See  Muni- 

CIPALITIBS. 


TRESPASS— /udgm«it  set  aside  for  irregtt- 
larity  eommitted  &y  District  Cowri  bailiff-^ 
Juetijieation  under  warrant  of  execution-^ 
Lidtnlity  of  party."]  A  j[ndgment  was  snm- 
manly  signed  in  the  District  Court  on  a  sum- 
mons under  s.  1  of  48  Vic.  No.  7,  and  execu- 
tion issued.  The  judgment  was  set  aside  hy 
the  District  Court  Judge  on  the  ground  that  a 
bailiff  of  the  Court,  whose  duty  it  was  tb 
serve  such  summons,  had  made  a  false  affidavit 
of  personal  service.  Held,  that  an  action  of 
trespass  Would  not  lie,  as  the  party  was  net 
liable  for  the  improper  act  of  the  bailiff,  com- 
mitted while  discharging  his  duty  as  a  public 
officer.    Fox  v.  Ashwin  ....    884 


UNION  BANK  ACT— (11  V%e.)—See  Bill  op 
Lading. 


WARRANT— Sm  Justicbb. 


APP£1TDIZ. 


CROWN  LANDS— Crcwn  Lande  Act  (48  Vic. 
No.  18),  9.  21 — Lands  comprised  toithin  leasC' 
hold  areas — Forfeited  conditional  purcheuee 
open  to  re-selection,']  Conditional  purchases, 
being  locally  within  the  ambit  of  the  lease- 
hold area,  but  not  being  part  of  the  area 


actually  leased,  revert,  on  forfeiture,  to  the 
Crown,  and  are  not  exempt  from  conditional 
sale,  as  being  "  lands  comprised  within  lease- 
hold areas"  under  s.  21  subs.  III.  The  de* 
cision  of  the  Supreme  Court  (7  N.S.W.  L.B. 
874)  reversed.    Edols  v.  Teablb   -        -    518 


OASES  IN  EQUITY. 


ACCOUNT— See  Trustee   and  Cestui   que 
Trust. 

ATTORNEYS*  ACT-flfee  Practice. 

AUTHORITY  OF  ATTORNEY— See  Prac- 
tice, 2. 


COSTS— DwcreWow  of  Court  of  Equity  not 
unlimited — Decree  vanned.]  The  Court  of 
Equity  has  not  unlimited  diicretion  as  to 
costs.  S.ff. :  It  cannot  deprive  a  plaintiff, 
who  succeeds  in  everjr  particular  of  the  claim, 
of  costs,  if  the  defendsmt  has  opposed  the 
claim  of  the  plaintiff  throughout,  unless  the 
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BfDBX-^QAfiBS  OrBQUlSXi 


[F.a.W4 


piaialifE  h^  be«ft  suill^  off  «<ini6  iprm^  mk- 
oondiiet,  D«laj  in  ftmlitvftiiiir  IMrooMdingi 
whflii  raeh  dtli^  hmm^mmaBdi  noiniorj  to  the 
dalendMit,  is  not  flofloMAt  gtoand  to  €o*Ue 
the  Court  to  dapiire  a  BQoeeiaM  plaintiff  of 
SuRbUH  «.  SBniiiUf  •       -       •    1 


?• 8ee  Pj^LCnc*,  1. 

S.— S#e  Feaotiob^  2. 

CROWN  <j(AANT— I>0a9ry— l^0r<2»  4{f  Umi- 
UOion — I>owry  grmid-^*' Heirt  of  tucA  okildr^n 
UmffdUf  4mUmff"^W9itfee  in  f^  Wmi^.] 
Gnut  to  tKutees  on  tnut,  fte.  Bemainddr  to 
B.  J.  and  F.,  hit  wife.  In  caae  there  shall  be 
bat  one  child  of  the  said  marriage,  to  the  use 
of  sneh  onl^  child,  his  heirs  and  assigns  for 
ever;  and  in  case  there  shall  bo  more  than 
one  child,  then  to  the  use  of  all  and  every  the 
children  of  the  said  mairiage  equally,  to  be 
diyided  between  them,  share  and  share  alike 
as  tenants  in  common,  and  of  the  heir*  of  eneh 
ohUdren  lawfully  teeuxng.  And  for  default  of 
such  issue  of  the  said  marriage,  or  being  such 
if  all  shall  die  in  the  lifetime  of  the  said  K.  J. 
and  F.,  his  wife,  or  of  the  survivor  of  them, 
&c.,  &c.  Held,  rereraing  the  decision  of 
Manning,  F.J.,  that  the  original  children  took 
as  tenants  in  common  in  fee  simple.  Johnstok 
o.  Dickinson    -        -       -       -  -    50 

CT-PRES*— iSss  BsBuicFrioN. 


DECLARATION  OF  TRU8TS— Sm  Will,  8. 
DIRECTION  TO  INYEST-Se«  Will,  1. 
DOWRY  GRANT— S«6  Cbown  Gbant. 


E8TATE-TAIL— To  what    extent  barred  by 
ienant-in-tail—See  Mobtgaoi. 

EXECUTORS— ^#^a^e  of— See  Will,  1. 


FRAUD  —  Knowledge   of  in   principal — See 
Noncx. 


GIFT— SmWill,  8. 

GUARDIAN  AND  YfAXD  —  Testamentary 
guardian — Marriage  of  infant  female  ward — 
Guardianship  not  determined."]  By  his  will, 
testator  appointed  his  wife  as  guardian  of  his 
infant  children  during  her  widowhood,  and 
devised  to  his  daughter  C,  for  her  separate  use, 
certain  lands,  giving  the  trustees  of  his  said 
will  discretion  to  apply  the  whole  or  any  part, 
of  the  income  arising  hom  the  shares  devised  to 
the  children,  to  their  maintenance  respectively 
during  infancy.  C,  while  still  an  infant, 
married,  her  husband  being  also  an  infant. 
Seld,  that  C.'s  marriage  did  not  determine  the 
guardianship  of  her  mother,  and  that  her 
mother  could  consequently  give  the  trustees  a 


gtndnaaqrtfSor any' mmsya paid  by  * 

|ha  siqipert  cff  0.    i{»HoBDnttft  Wiu-    U 


INFANT -**irafr«ifs  ^  feauris   ward — Ass 
GkrAHNAir  and  Wabs. 


liACHSS--5ss  WnA,  8. 

2* Set  NoTicn. 

MENTAL  CAPACITT— Aee  Wili^  2. 

MORTGAGE  DEED  —  iSTse  TBunxx  hsm 
Okbtui  qoM  Tnvn. 

MORTGAGOR   AND    MORTGAGSE-Com. 

mon  law  remediee  qf  mortgagee — Comjmlmry 
aequettroHon  of  mortga^or'a  eetate  on  tmeaHe- 
fied  judgment — Injunction — 5  Vic.  No,  17,  s.  89.3 
A  Court  of  Equity  has  no  power  to  restrain  a 
mortgagee  from  exercising  all  his  remedies  at 
law  ana  at  equity  at  the  same  time.  The  sale 
of  mortgaged  pro|^rty  under  the  mortgages*s 
power  of  sale  navmg  been  frustrated  by  the 
misconduct  ci  the  mortgagor,  the  mortgagee 
sued  on  the  covenant  for  payment,  obtained 
judgment  for  the  whole  amount  of  the  mort- 
gage debt  and  interest,  and  issued  execution. 
The  mortgagor  failed  to  point  out  to  the 
bailiif  charged  with  the  execution  of  the  writ 
of  Ji.  fa,  anv  disposable  property  except  the 
equity  of  redemption,  for  which,  on  its  hean^ 
put  up  for  sale  by  the  sheriff,  no  bid  was 
made.  The  mortgagee  thereupon  filed  a 
petition  in  insolvency,  and  obtained  an  otder 
nisitoT  the  sequestration  of  the  mortgagor's 
estate,  on  the  ground  that  the  mortgagor  had 
not  pointed  out  sufficient  disposable  property 
to  satisfy  the  said  judgment  debt.  The 
mortgagor  then  commenced  a  suit  in  equi^  to 
restrain  the  mort^jagee  from  farther  p>o- 
secuting  the  said  petition  in  insolvency.  Held, 
that  the  mortgagor  had  disclosed  no  equity  to 
justify  the  issuing  of  the  injunction ;  and  that> 
as  there  had  been  no  misconduct  or  fraud  on 
the  part  of  the  mortgagee,  the  Court  of  E^uily 
could  not  interfere  to  restrain  the  exercise  of 
his  Isffal  remedies.  Held,  also,  that,  under  5 
Vic.  No.  17,  s.  89,  a  mort^gee,  as  a  secured 
creditor  can  present  a.  petition  in  insolvency 
with  respect  to  the  whole  amount  of  his  debt 
and  interest.    Sachs  v.  BnAricoMT     -        -    6 

MORTGAGE  —  Tenant  for  life  —  Mortgage-^ 
Tenant-in-taU  in  remainder,  joining  to  bar  estate 
tail — Eitate  tail  &arred  for  special  purpose  of 
mortgage,']  T.  U.  being  seised  of  certain  lands 
for  an  estate  for  life,  with  remainder  to  his 
children  as  tenants-in-common  in  tail  general, 
mortffaged  his  life  estate  to  one  B.  to  secure 
an  advance  of  8002.,  all  his  children  being  at 
the  time  infants.  Subsequently,  one  of  his 
children,  M.,  the  wife  of  B.  McD.,  having 
attained  her  majority,  B.  advanced  an  addi- 
tional 5002.  on  a  mortgage  of  other  property 


VOt;  TOT.] 


mDW^MXURWB  IV/  ECfWCPSL 


It 


•eltlfld  in  tli0  Mmft  mtaai&r,  Im  this  wocooA 
mbiifM«  B.  ]fid>.  Mid'Ult  wife  joined,  Ijening 
tiie  eetate-tail  in  remainder  vested  in  M.  The 
mortage  followed  in  terms  s.  16  of  the  Regit' 
fmNont  iM,  skid  ^uroorted  to  ojper*t6  ab'  4 
oonveyance  hr  B.  Mot),  and  If*  ikis  wife^^sl 
the  lands  and  premises  in  whica  M.  haa  an 
estate-tail,  in  fee  simple  to  B.,  barred  of  all 
estates,  Ac,  that  wer^to  take  eiteot  after  th^ 
determination  or  in  defeasance  of  snob  her 
estate-tail.  Sdd,  that  thong^  the  ezxyress 
terms  of  the  mortoage  were  sniAcient  to  bar 
the  estatje-tail  of  M.  fo^  aU^pivposes,  yet  the 
intention  of  the  parties  bemg  merely  to  giro 

B.  A  better  and  larger  sfenrily,  the  estatsHbttl 
of  M.  was  barred  only  for  the  special  purpose 
of  the  mortgage.  In  re  Undxbwood  ESstatb 
Aon  &  Fbltoj^b  PM7TI0V    -       -       -    IM 

NOTICE  —  Imputed  —  Fraud  in  principal — 
Solicitor — Knowledge  of  principal* 8  fraud  — 
JHstinction  between  right  to  tue  and  equitable 
estate — Acquieecence — Innocetd  purchaiere  for 
value.']  W.  purchased  certain  lands  from 
plaintiffs  under  circumstances  which  amounted 
xo  fraud  on  his  part,  and  C.  acted  as  his  soli- 
citor in  the  transaction.  W.  afterwards  sold 
the  land  in  question  to  defendants,  who  had 
no  knowledge  or  actual  notice  of  W.'s  fraud, 
but  G.  acted  as  their  solicitor.  The  plaintiffs 
sought  to  impute  to  the  defendants,  through 

C,  notice  of  their  right  to  sue  to  have  the 
conveyance  to  W.  set  aside,  on  the  ground  of 
fraud.  Held,  that  theplaintiffs  must  faU, 
since  0.  either  knew  of  W.'s  fraud  or  of  some 
circumstanees  suspicious  enough  to  make  him 
unwilling  to  diviilge  them  to  a  subsequent 
client,  in  either  of  which  cases  the  rule  laid 
down  in  Kennedy  ▼.  Qreen  would  apply ;  or  else 
he  knew  no  more  than  that  the  plaintiffs  had  a 
right  to  sue  to  have  the  conveyance  from  them 
to  W.  set  aside,  in  which  case  the  doctrine  of 
imputed  notice  did  not  apply.  Held,  also,  that, 
as  against  the  defendants,  the  plaintiffs  had 
lost  their  right  of  suit  by  acquiescence.  The 
Court  will  not  extend  the  doctrine  of  imputed 
notice.  Decree  of  Manning,  P.J.,  upheld. 
Gbun  V,  Flstcheb  -        .        -        -    58 


2. 


-See  Tbustii  and  Cbbtui  qui  Trust. 


oovmnylMiisdASrrittomoovw  tfM  atiie«uit» 
and  the  writ  bnoff  !■»<■»  uod  iiei»  eti  iiiMA<«s» 
took  prgscsdings  1^  iwyelfowi|jfc  attashwctit 
wtOm  the  JAemt  B^etidmU  Ae$.  W.,  who 
had  aeted  assoUoitor  for  the  nlaintiff  oonspaay 
6n  previous  oocasioiii%  veftued  to  aoeept  sertios 
of  the  writ  originally  issued  by  defendants, 
but  on  defendants  taUng  the  fcirth^  proceed- 
ings,  filed  a  claim  in  the  name  el  the  plaintiff 
oompanT,  and  obtained  an  injunotion  em  parte, 
restraiung  dsCendants  from  pcoeeedioif  with 
their  aetion  at  law.  On  the  motion  to  oontinos 
the  injunotion*  defendants  took  the  objeotton 
that  W.  had  no  anthortl^  to  iastitiite  the  suit, 
but  MamMng,  P.J.,  overruled  the  objectioBy 
and  continued  the  injnnotion  till  the  hearing. 
Held^  on  appeal,  that  the  defendants  had  a 
right  to  oaU  on  W.  to  produce  his  anthority, 
and  that  as  he  had  failed  to  do  so  the  injnnotion 
must  be  dissolved  and  the  suit  dismissed  with 
costs  as  between  solicitor  and  oUent,  to  be  paid 
by  W.  Hawkins  Hill  Gold  Mining  Co.  v. 
Bbisooi  and  Otksbs      ....    I2g 

POWER  OF  SALE— See  Tbustxb  and  Cestui 
QUI  Trust. 


KEGISXBATION  ACT— flTee  Will,  3. 

2* See  MoBTOAcn. 

RESUMPTION  —  Paynteit/  of  campeneatum 
money  into  Court — Particular  direct  of  trust 
fujfilled — Payment  out — Cy  pr^.  A  grant  of 
certain  land  having  been  made  for  the  pnrpoee 
of  building  a  church  thereon,  the  church  was 
built  on  part  of  the  land.  Another  part  of  the 
land  which  would  have  been  suitoble  for  a 
parsonage  was  resumed  by  the  Commissioner 
for  Railways,  who  paid  the  compensation 
money  into  Court,  The  trustees  applied  for 
the  money  to  be  paid  out,  to  enable  them  to 
pay  for  certun  land  which  they  had  agreed  to 
purchase  as  a  site  for  a  parsonage  in  connection 
with  the  church,  and  to  erect  a  parsonage 
thereon.  The  church  at  the  time  of  the 
application  was  complete  and  in  good  repair. 
Held,  that  as  it  was  impossible  to  apply  the 
money  in  strict  conformity  with  the  terms  of 
the  trust,  the  Court  had  power  to  order  the 
money  to  be  expended  on  an  object  connected 
with  the  object  of  the  trust.  Rb  Tbustbbs  of 
St.  Babnabas'  Chubch    ....    22 

SOLICITOR  AND  CLTEST- Notice  of  fraud 
when  imputed  to  subsequent  client — See  Noticb. 

2 See  Fbagtios,  2. 

TITLES  TO  LAND  ACT— See  Will,  3. 
TRUST— 5e«  Resumption. 

TRUSTEE  AND  CESTUI  QUE  TRUST— 

Trust  deed — Sale  under  power — Excessive  de- 


PRACTICE  —  B»;;  of  costs— Taxation  hy 
Master  in  Equity — Special  agreement — 11  7tc. 
No,  83,  «.  2.  J  On  the  taxation  of  a  bill  of  costs 
the  Master  has  jurisdiction  to  determine 
whether  or  not  an  agreement  as  to  the  scale 
on  which  costs  were  to  be  charged  was  made 
between  the  parties,  and  to  tax  the  bill  on  the 
basis  of  such  agreement.  The  Court  will  not 
disturb  the  finmng  of  the  Master  on  a  question 
of  fact,  imless  satisfied  that  he  was  clearly 
wrong.    Re  M'Culloch's  Costs       -        -    47 

2. Solicitor  and  client  —  Authority    to 

institute  proceedings    in  client's  name  —  Chal- 
lenge to  produce  authority — Anetoer  to  suit—  I  mand— Proviso  for  protection  of  purchasers 
Costs.]    Defendants  having  a  claim  on  plaintii!  |  Notice— Breach  of  trust-r-Avaidance  of  sale— 


so 


IKDEX--CASES  IN  BQUITT. 


[N.  8.  W.  K. 


Aoeomnt  when  taken,"]  To  lecare  adTftnoes* 
plaintilfs  aisigned  to  defendant  B.  all  their 
interest  in  a  coal  mine  on  trust  to  carry  on  tiie 
same,  and  in  certain  erents  to  sell.  B.  made  a 
demand  on  tbeplaintiifs  for  an  amount  largely 
in  excess  of  what  was  due  to  liim  ander  the 
deed,  and  in  default  of  payment  sold  the  pro* 
perty  to  the  other  defendants*  S.  &  S.  Meld, 
that  B.  did  not  stand  in  the  same  position 
as  a  mortgagee,  but  that  he  was  a  trustee,  and 
that  consequently  he  was  not  justified  in  sell- 
ing the  property  on  the  plaintiffs  failing  to 
tender  the  amount  due  to  him.  Meld,  also, 
that  a  clause  in  the  deed  of  trust  providing 
for  the  protection  of  purchasers  from  B.,  by 
exonerating  them  from  inquiry,  did  not  operate 
to  protect  Uiem  in  the  event  of  their  having 
express  notice  of  the  breach  of  trust  com- 
mitted by  B.,  and  Held,  also  (Stbphsn,  J.«  die- 
sentiente),  that  the  defendants,  other  than  B., 
had  such  notice.    Habpsb  v.  Bbown        -    86 


UNDUE  INFLUENCE— fif«0  Will^  2. 

WiliL — (1) — Estate  of  executors  —  Implied 
power  of  sale — Direction  to  inveHJ]  Testator 
Dy  his  will  gave  his  estate,  including  freehold, 
conditionally  purchased,  and  leasehold  lands, 
sheep,  farm  implements,  and  money  to  his 
widow  and  children  in  thirteen  aliquot  shares, 
and  directed  some  of  such  shares  to  be  invested 
in  Government  debentures  or  bank  securities, 
for  his  daughters'  sole  use  on  their  attaining 
the  age  of  twenty-five  years.  Held,  that,  not- 
withstanding a  direction  in  the  will  that  two 
specific  properties  were  not  to  be  sold, 
the  executor  had  implied  power  to  sell  the 
said  properties  when  the  period  of  distribution 
arrived,  and  that  the  direction  applied  only  to 
an  immediate  sale.    Munbo  v.  Cook        -    17 

2.   WiU  —  Mental  incapaoiiy  —  TTndiie 

influence — Circumstantial  evidence.']  The  Court 
can  infer  undue  infiaonce  from  the  circum- 
stances of  the  case,  and  need  not  have  direct 
proof.  Callaghan  v.  Myers  followed.  Watson 
v.  ESBBIDOX       .-..-.     25 

8. Gift  —  Deed    or    unll — Declaration 

«  of  trust — Execution  and  attestation — Retention 
of  possession — Unnatural  gift — Registration 
Act  (7  Vic,  No,  IG)— Promise  of  grant^Tiths 
to  Land  Act  (22  Vic.  No,  I)— Laches.] 

Under  a  document,  purporting  to  have 
been  executed  in  1826,  the  plaintiffs  claimed 
certain  lands  in  the  city  of  Sydney.  The 
document,  which  was  unregistered,  was  as 
follows : — 


Sydney, 
aSth  of  December,  1825. 

This  is  to  certify  that  I»  Henxy  Lindan,  of. 
the  city  of  Sydney  and  colony  of  New  South 
Wales,  have  given  and  granted,  and  by  my 
own  free  will  have  freely  given  and  granted, 
to  my  beloved  child,  Annie  Clarke,  the 
daughter  of  Matthew  Clarke,  all  and  singular 
my  goods  and  chattels,  consisting  of  house- • 
hold  furniture,  horse,  cart,  and  harness,  and> 
all  the  lands  I  now  possess  in  the  ci^  of  • 
Sydney  and  the  colony  of  New  South  Wales, 
providing  the  said  Annie  Clarke  survives  I 
(sic),  Henry  Linden,  and  my  beloved  wife, 
Ann  Linden.  I  freely  give  the  above* 
mentioned  goods,  chattels,  and  lands  to  her 
absolutely  as  hers  for  ever,  without  any  other 
manner  of  condition. 

In  witness  whereof  I  hereunto  pat  my  mark 
and  seal  this  twenty-eighth  day  of  December, 
one  thousand  eight  hundred  and  twenty-five, 
his 
(Signed)  Henxy    x     Lind^i  (L.S.) 
mark. 

Signed,  sealed  and  given  over  to  Matthew 
Clarke  in  the  presence  of  us  witnesses. 
(Signed)  John  Stubbs. 

her 
(Signed)  Jane    x    Clarke, 
mark. 

Held,  that  the  document  must  be  construed 
as  a  testamentary  document. 

Held  also,  that  under  the  circumstances  of 
the  case  a  registered  conveyance  for  value 
by  a  devisee,  of  lands  devised  to  him  by  the 
testator,  is  entitled  to  priority  as  against  an 
unregistered  conveyance  of  the  same  lands  by 
the  testator  himself. 

Held  also,  that  at  the  time  of  executing  the 
document  H.  L.  had  not  imder  all  the  circum- 
stances of  the  case  any  transmissible  interest 
in  the  lands  in  question. 

Held  also,  that  as  the  document  did  not 
pass  any  estate  or  interest  at  law  in  the  lands, 
the  Court  wocdd  not  decree  a  conveyance  of 
the  legal  estate  thereunder  to  a  volimteer. 

The  Court  looks  with  suspicion  on  a  docu- 
ment, produced  after  the  death  of  the  person 
making  it,  and  of  both  witnesses,  which  par- 
ports  to  make  an  unnatural  gift  of  property, 
where  it  is  executed  by  a  marksman,  one  of 
the  attesting  witnesses  being  also  a  marks- 
man, and  the  document  being  in  the  hand- 
writing of  the  other  attesting  witness,  even 
where  such  a  document,  by  statute,  proves 
itself.    RxiD  V,  Kbabnbt  -        -        -        -    87 

WORDS    OF    LIMITATION-hSm    Cbowk 

Q-BANT. 
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ALIMONY— See  Practicb,  1. 
APPEAL  PENDING-fifea  Practice,  2. 

COSTS— 5ee  Practice,  1. 

DAMAGES— iS^ee  Practice,  3. 

DECREE  ABSOLUTE— See  Praciicb,  4. 

JURY— flfee  Practice,  3. 

NULLITY  OF  MARRIAGE-  iSfee  Practice,  4. 


PRACTICE  {l)—8tay  ofproceedings^CosU  of 
previous  ttuit — Alimony — Pariiea.^  Where  the 
respondent,  in  a  former  suit  has  neglected  to 
pay  costs  and  alimony  ae  ordered  by  the  Court, 
the  Court  will  not  stay  proceedings  in  a  suit  in 
which  he  is  petitioner,  on  the  ground  that  such 
cost«  and  alimony  have  not  been  paid.  Tetnuin 
V.  Tetman  (21  L.J.   P.   &   M.   647)    followed. 

DORN  V.  DOKN  AND  NlOHOLSON  (1)       -  -      1 

2. Appearance  under  protest — Appeal  on 

poifU  of  law  pending — Pleadings  not  complete 
— Issues  settled  and  mode  of  ti-ial  fixed»^  The 
Court    will   settle  issues   and    fix   the   mode 


of  trial,  even  where  an  appeal  is  pending 
against  an  order  made  in  the  suit,  which 
appeal,  if  successful,  would  render  the  trial 
unnecessary,  and  though  the  pleadings  in  the 
suit  are,  at  the  time  of  making  the  application, 
not  complete.  Dorn  v.  Born  and  Nicholson 
(2) 2 

8. No    answer  filed  by   eO'ttspondent — 

Riffht  to  strike  juror* — Effect  on  non-appearance 
on  question  of  dcMnages.^  Where  a  co-respondent 
has  not  entered  an  appearance,  or  filed  an 
answer,  he  is  still  entitled  to  strike  jurors. 
The  jury  is  bound  to  find  some  damages 
against  a  co-respondent  who  has  not  filed  an 
answer 'to  the  petition,  even  though  they  find 
that  the  respondent  hasnotcomraiUed  adultery. 
McGarbt  v.  MoGarrt  and  Pike       -        -    8 

4. Nullity  of  marriage — Unsound  mind — 

Decree  absolute— 4A  Vic.  No.  3,  «.  9.]  In 
certain  cases  the  Court  will  fix  soine  time 
less  than  six  months  within  which  to  make 
absolute  the  decree  nisi.  Evans  v.  Brknton, 
/.  c.  Tredbnnick i 

PARTIES— See  Practice,  1. 

SETTLING  ISSUES— See  Practice.  2. 
STAY  OF  PROCEEDINGS-See  Practice,  1. 


CASES  IN  LUNACY. 


INSANE  ^UTIE^T  — Incurable  — JPauper— 
Alleged  agreement  to  sell  lands — Conveyance  in 
pursuance  by  next  of  hin-  -Directions  to  Master- 
in- Lunacy— Lunacy  Act,  1878  (42  Vic.  No.  9.)] 
It  was  alleged  by  one  J.  B.,  1  hat  on  the  9th  of 
May,  1859,  J.  O'D.  being  seised  of  certain  land 
agreed  to  conxey  the  same  to  him  for  value.  On 
the  2l8t  of  May,  1859,  J.  CD.  was  admitted  as 
a  pauper  patient  into  a  Government  hospital  for 
the  insane,  and  in  1865  was  removed  to  another 
hospital,  as  incurable.  By  deed  of  29th  of  July, 
186J,  T.  CD.,  heir-at-law  to  J.  0*D.,  convened 
the   said   land   to   J.  B'.,   in  pursuance  of  the 


alleged  agreement,  and,  as  indemnity,  gave  J.  B. 
a  bond  for  300/.  On  the  27th  of  July,  1886,  J. 
B.  applied  to  bring  the  land  under  the  provisions 
of  the  Real  Property  Act^  and  the  Master  in 
Lunacy,  oil  being  acquainted  with  the  facts, 
applied  to  the  Court  for  advice  and  directions. 
ikeld,  that  the  Master  should  take  the  necessary 
steps  to  make  the  propertv  available  for  the 
patient's  support.  Re  John  O'Donnxll     •       1 


LUNACY  kXSl—8ee  Inbanb  Patient. 


CASES  IN  VICE-ASMIBALT7. 


C^%1^— Taxation— UarshaVs  fees  and  dis- 
bursements — Executing  decree  of  sale — Preparing 
conditions  of  sale — Possession  money  when  skip 
arrested  in  another  suit.^  The  Marshal  in  not 
entitled  to  a  fee  for  executing  the  decree  of  sale 
in  addition  to  a  fee  for  executing  a  decree  of 


appraisement.  When  the  circumstances  are 
such  that  a  prudent  vendor  would  naturally 
protect  his  intert  st-s  by  carefully  prepared  con- 
ditions of  sale,  the  Marshal  may  be  allowed 
the  costs  (to  be  settled  by  the  Begistrar)  of 
such    preparation.     Where    a    ship,    already 
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under  arrest,  and  in  the  possession  of  the 
Marshal,  is  arrested  in  a  second  suit,  no  fees 
for  possession  in  respect  of  the  second  suit  can 
be  allowed.    The  Tyburnia  (No.  2)  -        -    8 


NECESSARIES— 26  Vic.  cap.  24,  $,  10-Pre- 
miuni  on  policy  of  insurance  ]  The  insurance  of 
a  ship  is  not  a  necessary  within  the  meaning  of 
26  Vic.  cap.  24,  s.  10.  The  Heinrieh  Bjom  (L.R. 
8  P.D.  161)  followed.  Stokes  and  Othkbs  v. 
The  Conpbrencr 10 


WAGES  AND  DISBURSEMENTS-Pnon- 

ties  of  different  claimants — Detention  money  in 
respect  of  wages  after  commencement  of  action'] 
When  a  fund,  by  the  sale  of  a  ship,  is  placed  in 
Court  by  one  set  of  claimants  so  as  to  be  avail, 
able  for  other  claimants,  the  former  are  entitled 
to  their  costs  up  to  and  including  sale,  though 
th^y  do  not  rank  first  in  respect  of  their  actual 
claim.  Seamen's  claims  for  wages  have  priority 
over  master's  wages  and  disbursements.  A 
master  is  entitled  to  detention  money  in  respect 
of  wages  »ince  the  commencement  of  the 
action  up  to  taxation  of  costs.  The  Ttbubnia 
(No.  1) I 


^ 
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